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petence. If  the  British  Government  per- 
sist in  their  demand  for  the  withdrawal 
by  the  United  States  of  indirect  claims, 
the  responsibility  of  a  failure  of  the 
Treaty  must  rest  with  them 493 
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37.  Earl  GraDviUe  to  Sir  £.  Thornton  .  Conversation     with      General     Schenck. 

May  8)  1^2.  United  States  Government  suggest  that 
that  of  Her  Majesty  should  propose  a 
supplementary  article  embodying  ar- 
rangement which  should  be  submitted 
to  the  Senate 494 

38.  Same  to  same Has  informed  General  Schenck  that  Her 

May  8,  1872.  Majesty's  Government  object  to  pro- 
posing an  article,  and  prefer  the  inter- 
change of  notes 496 

39-  Gen.  Schenck  to  Mr.  Fish British  Government,  instead  of  proposing 

(Telegram.)  May  9, 1872.        new  article  to  Treaty,  prefer  in terehange 

of  notes,  and    are  wilUpg   to  further 
modify  their  note 496 

40.  Same  to  same Have  stated  to  Earl  Granville  decidedly,  as 

May  9,  1872.  to  any  interchange  of  notes,  that  the 
President,  without  the  assent  of  the 
Senate,  will  not  go  beyond  the  sugges- 
tion made  in  your  telegram  of  April  27. 
Earl  Granville  declines  to  have  con- 
ducted at  Washington  the  negotiation 
for  a  new  article  to  the  Treaty 496 

41.  Same  to  same Earl   Granville   proposes    to    modify  his 

May  9, 1872.        amended  note,  as  telegraphed  on  the  6th 

instant 497 

42.  Earl  Granville  to  Sir  E.  Thornton.  Further      conversation      with      General 

May  9,  1872.        Schenck  respecting  proposed  article  . . .  497 

43.  Gen.  Schenftk  to  Mr.  Fish Earl  Granville  informs  General  Schenck 

(Telegram.)  May  10,  1872.        that  a  Cabinet  meeting  will  be  held  this 

morning,  and  wishes  to  meet  him  after- 
ward   499 

44.  Same  to  same Transmits  a  draught  of  an   article  sub- 

May  10,  1872.  mitted  by  the  British  Grovemment,  to 
the  effect  that  the  President  will  make 
no  claim  on  the  part  of  the  United  States 
in  respect  of  indirect  losses  to  the  Tri- 
bunal   .500 

45.  Earl  Granville  to  Sir  E.  Thornton  -  Statement     communicated     by     General 

May  10, 1872.  Schenck  as  to  the  position  of  the  ques- 
tion of  indirect  claims 500 

46.  Gen.  Schenck  to  Mr.  Fish Incloses  copies   of  two  notes  and  their 

May  11,  1872.  accompaniments  from  Earl  Granville. 
The  first,  dated  the  10th  instant,  re- 
capitulates, in  a  general  way,  what  had 
recently  passed  between  him  and  General 
Schenck ;  and  the  memorandum  which 
accompanied  it  relates  to  a  proposed  ex- 
change of  notes  upon  the  subject  of  a 
supplemental  article.  The  second  is  a 
brief  note  dated  also  the  10th,  and  was 
accompanied  by  the  draught  of  the  arti- 
cle referred  to  in  his  first 501 

47.  Earl  Granville  to  Sir  E.  Thornton.  Reply    to    Mr.    Fish's  dispatch  of   16th 

May  13,  1872.  April  to  General  Schenck,  with  a  review 
of  the  arguments  and  correspondence  of 
the  United  States  in  support  of  its  claims 
against  Great  Britain  for  indirect  or 
national  losses  aud  injuries  extending 
beyond  the  direct  claims  of  American 
citizens  for  specific  losses  arising  from 
captures  by  the  '*  Alabama,"  "  Florida," 
"Shenandoah,"  and  "Georgia."  Why 
the  British  High  Commissioners  did  not 
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47.  Earl  Granville  to  Sir  E.  Thornton        remonBtrate  against  the  presentation  of 

— ContinotMl.  May  13,  lH7l^.        these  claims.    The  nature  of  the  claims 

referred  to  in  the  Treaty  not  left  to  in- 
ference, but  "were  closely  defined  and 
limited.  Argues  that  the  Arbitrators 
cannot  be  governed  in  any  particular  by 
that  portion  of  the  Treaty  defining  the 
powers  of  the  Claims  Commission 504 

48.  Sir  E.  Thornton  to  Earl  Granville.  Conversation  with  Mr.  Fish.     His  state- 

May  13,  1H72.  ment  that  Her  M^esty's  Government 
wish  to  com  pel  that  of  the  United  States  to 
retract.  Favorable  impression  produced 
by  draught  article 514 

49.  Gen.  Schenck  to  Mr.  Fish Transmits  a  copy  of  a  paper  which  he  read 

May  14,  1872.  to  Earl  Granville  on  the  10th,  being  a 
summary  of  views  of  the  United  States 
on  the  indirect  claims.  Earl  Granville 
replied  that  Her  Majesty's  Government 
would  probably  conclude  to  take  the 
initiative  and  propose  a  Treaty  article..  515 

50.  Sir  £.  Thornton  to  Earl  Granville.  Intention  of  Mr.  Fish  to  present  papers  to 

May  14,  1872.        Congress 519 

51.  Earl  Granville  to  Sir  E.  Thornton .  Understanding  with  General  Schenck  as 

May  14,  1872.        to  draughting  identic  note 520 

52.  Same  to  same Correspondence  will  be  published  in  the 

May  16,  1872.        "Gazette" 520 

53.  Sir  E.  Thornton  to  Earl  Granville.  Documents  surreptitiously    published  by 

May  17, 1872.        the  "  New  York  Herald  " 521 

54.  Earl  Granville  to  Sir  E.  Thornton  .  Approves  language  as  reported  in  No.  23, 

May  17,  1872.        p.  481 522 

55.  Earl  Granville  to  Gen.  Schenck If  Senate  agree  to  article,  will  instruct  Sir 

May  17, 1872.  E.  Thornton  to  sign.  As  to  notes  to  Tri- 
bunal    522 

56.  Gen.  Schenck  to  Ead    Granville..  As  to  signing  treaty  and  notes 522 

May  18,  1872. 

57.  Sir  E.  Thornton  to  Earl  Granville..   Conversation  with  Mr.  Fish  as  to  amend- 

May  20,  1872.        ments  made  by  Committee  on  Foreign 

Relations  in  draught  article 523 

56.  Gen.  Schenck  to  Mr.  Fish Incloses  copies  of  correspondence  bet\^een 

May  25,  1872.  himself  and  Earl  Granville  in  regard  to 
proposed  identic  notes  to  be  communi- 
cated to  Arbitrators  at  Geneva,  in  case 
of  new  Treaty  article  being  adopted ....  524 

59.  Mr.  Fish  to  Geu.  Schenck Senate  will  amend  proposed  article.    Note 

May  25,  1872.  to  Arbitrators  cannot  be  fixed  until  lan- 
guage of  article  is  agreed  upon 525 

60.  EarlGranville  to  Sir  E.Thornton.-  Sends  draught  of  preamble  to  the  Treatv  525 

May  25,  1872. 

61.  Mr.  Fish  to  Gen.  Schenck The  Senate  has  amended  the  proposed  arti- 

(Telegram.)  May  26, 1>572.        cle  submitted  by  the  British  Government, 

and  advise  and  consent  to  its  adoption 
as  amended.  General  Schenck  is  in- 
8truct^^d  to  inform  Earl  Granville  that, 
in  pursuance  of  this  action  of  the  Sen- 
ate, the  President  will  negotiate  a  new 
article.  The  article,  as  propostMl  by 
Great  Britain  and  as  amended  by  the 
Senate,  is  appended 52.*) 

62.  Sir  E.Thornton  to  E;nl Granville..  Note  from  Mr.  Fi.sh,  communicating  reso- 

M:iy  i^,  lh72.         hit  ion  of  Senate  as  to  article 
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63.  Mr.  Fish  to  Gei.  Sch  ^nck Acknowledges  his  dispatch  of  14th,  and 

May  28, 187'^.  commencU  his  review  of  the  question  of 
indirect  claims  as  read  by  him  to  Earl 
Granville  a  few  days  previous.  Reasons 
why  the  United  States  insist  on  retaining 
the  indirect  claims  before  the  tribunal. .  ^  528 

64.  Gen .  Scbenck  to  Mr.  Fish States  that  Her  Majesty's  Government  con- 

(Telegram.)  May  28, 187*2.        sider  the  Senate's  definition  of  principle 

which  both  Governments  are  prepared 
to  adopt  for  the  future  too  vague,  and 
prefer  the  article  as  they  had  draughted 
it;  but  are  willing  to  accept  the  article 
as  the  Senate  proposes,  with  the  substi- 
tution of  certain  words 528 

65.  Mr.  Fish  to  Gen.  Schenck United  States  declines  to  agree  t-o  the  pro- 

(Telegram.)  May  28,  1872.        posed    altering   Of   the   supplementary 

article 529 

66.  Gen.  Schenck  to  Mr.  Fish Transmits  text  of  note  from  Earl  Granville 

(Telegram.)  May  28,  1872.  to  the  effect  that  Her  Majesty's  Govern- 
ment are  not  able  to  find  in 'the  article 
as  amended  by  the  Senate  any  means  or 
standard  of  interpretation,  and  are 
unable  to  signify  an  assent  to  a  form  of 
article  of  which  they  cannot  discover 
the  scope 529 

67.  Mr.  Fish  to  Gen.  Schenck Informing  him  that  he  told  Mr.  Thornton 

May  28,  1872.  that  no  alteration  of  any  kind  of  the 
article  as  amended  by  the  Senate  could 
be  entertained,  and  that  it  was  useless 
to  discuss  the  proposed  note  to  the  Arbi- 
tratoi*8  while  his  Government  is  contem- 
plating any  change  in  the  article.  With 
regard  to  the  possible  failure  of  the 
Treaty  Mr.  Fish  remarks  that  this  conn- 
try  will  stand  before  the  world  having 
done  all  that  it  could  to  maintain  it 
and  the  civilizing  principle  which  it  es- 
tablished   530 

68.  Sir  E.  Thornton  to  Earl  Graaville..  Mr,  Fish  will  not  agree  to  proposed  altera- 

May  25,  1872.        tioas  in  article.     Any  further  reference 

to  the  Senate  would  be  of  no  avail 531 

69.  Earl  Granville  to  Sir  E.Thornton  .  Explanations  asked  from  General  Schenck 

May  25,  1872.  as  to  principle  of  draught  article  recom- 
mended by  the  Senate 532 

70.  Mr*  Fish  to  Gen.  Schenck The  President  is    extremely  anxious  to 

(Telegram.)  Alay  29,  1872.        preserve  the  Treaty,  and  unless  the  new 

article  be  signed  and  approved  by  the 
Senate  so  that  the  President's  ratification 
may  go  by  the  steamer  of  Saturday,  (Ist 
proximo,)  it  cannot  reach  London  in  time 
to  be  exchanged  and  presented  to  the 
Arbitrators  on  15th  June 53:5 

71.  Earl  Granville  to  Sir  E.  Thornton . .  Communication  of  telegram  from  Mr.  Fish, 

May  29, 1872.        declining    to    agree    to    alterations   in 

amended,  article 534 

72.  Gen.  Schenck Memorandum  as  to  the  two  Governments 

May  30  ,l.«?72.        respecting  the  principle  of  the  article. . .  5.34 

73.  Gen.  Schenck  to  Mr.  Fish Earl  Granville  remarks  that  certain  por- 

(Telegram.)  May  30, 1^72.        tions  of  Mr.  Fish's  statement,  as  con- 

^  tainedin  histelegramof  the  day  previous, 
to  General  Scbenck,  were  inexplicable 
to  him.    General  Schenck  stated  that  the 
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73.  Gen.  Schenck  to  Mr.  Fish — ContM..       article  as  proposed  by  Great  Britain  con- 

(Telegram.)  May  30,  1872.        tines  itself  to  hypothetical  cases  which 

may  never  occur,  while  the  amendments 
of  the  Senate  apply  the  principle  to 
general  cases 535 

74.  Gen.  Schenck  to  Mr,  Fish Incloses  copies  of  recent  correspondence 

May  30,  1872.        with  Earl  Granville  already  telegraphed.  535 

75.  Gen.  Schenck  to  Mr.  Fish Transmits  the  text  of  a  note  from  Earl 

(Telegram.)  May  31,  1872.        Granville,  of  the  30th,  to  the  effect  that 

Her  Majesty's  Government  have  stated 
their  objections  to  the  words  proposed 
by  the  Senate,  but  do  not  pretend  that 
the  words  suggested  by  themselves 
were  incapable  of  improvement.  Earl 
Granville  submits  to  General  Schenck  a 
draught  article,  the  substance  of  w^hich 
is  that  the  President  will  not  make  any 
claim  on  the  part  of  the  United  States 
before  the  Tribunal  of  Arbitration  in 
respect  of  the  several  classes  of  indirect 
losses  therein  enumerated 540 

76.  Mr.  Fish  to  Gen.  Schenck Informing  him  that  the  time  is  too  limited 

(Telegram.)  May  31,  1872.        for  the  Senate  to  consider  the  important 

changes  proposed  by  the  British  Govern- 
ment to  the  terms  of  the  supplemental 
article.  Mr.  Fish  has  suggested  to  Mr. 
Thornton  that  they  sign  the  article  as 
recommended  by  the  Senate,  that  the 
Arbitration  may  proceed 541 

77.  Earl  Granville  to  Sir  E.  Thornton.  Sending  draught  of  a  convention  for  ad- 

May  31,  1872.        journing  presentation  of  argument  to  the 

Tribunal 542 

78.  Sir  E.Thornton  to  Earl  Granville.  Statement  of  Mr.  Fish  as  to  difficulty  of 

May  31,  1872.        obtaining  sanction  of  Senate  to  conven- 
tion fur  luljournment  of  Arbitration 543 

79.  Gen.  Schenck  to  Mr.  Fish Transmits  copy  of  Earl  Granville's  note  of 

June  1, 1872.        liOth  ultimo,  already  telegraphed.  [See 

No.  75] 544 

80.  Mr.  Fish  to  Gen.  Schenck The  adjournment  of  the  Tribunal  without 

(Telegram.)  June  1,  1872.        amending  the  fifth  article  of  the  Treaty 

would  practically  amount  to  a  discon- 
tinuance, and  that  article  can  only  be 
amended  by  a  new  Treaty 545 

81.  Gen.  Schenck  to  Mr.  Fish Transmits  text  of  note  from  Earl  Granville 

(Telegram.)  June  1,  1872.        in   reply  to  telegram  from  Mr.  Fish  to 

General  Schenck  of  3l8t  of  May,  to  the 
effect  that  Her  Majesty's  Government 
hold  that  by  the  article  adopted  by  the 
Senate  cases  of  bad  faith  and  willful 
misconduct  are  brought  within  the  scope 
of  the  proposed  agreement,  which  deals 
with  pecuniary  compensation.  Earl 
Granville  is  informed  by  Sir  E.  Thornton 
that  Mr.  Fish  thinks  the  article  adopted, 
by  the  Senate  capable  of  improvement. 
British  Government  declines  to  sign  a 
Treaty  not  in  conformity  with  their 
views'  Are  willing  to  sign  a  Treaty  or 
concur  in  joint  application  toTribunal  to 
adjourn  proceedings  of  Arbitration 545 

81.  Mr.  Fish  to  Gen.  Schenck Relative  to  cases  of  bad  faith  or  willful 

(Telegram.)  June  2,  1872.        misconduct  held  by  Gieat  Britain  to  be 

within  the  scope  of  the  S;3nate  article..  546 
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83.  Gen.  Schenck  to  Mr.  Fish British  Government  holds  that  after  the 

(Telegram.)  June  2,  1872.        Arbitrators  have  received  the  arguments 

from  the  Agents  on  the  15th,  they  may 
adjourn  for  a  time 546 

84.  Mr.  Fish  to  Gen.  Schenck United  States  Government  concurs  in  opin- 

(Telegraiu.)  June  2,  1872.        ion  that  the  Arbitrators  have  power  to 

adjourn.  If  arguments  on  both  sides  be 
put  in  on  1.5th,  and  Great  Britain  move 
for  adjournment,  this  Government  will 
concur 546 

>i5.  Gen.  Schenck  to  Mr.  Fish Her  Majesty^s  Government  of  opinion  that 

(Telegram.)  June  'A,  1872.        Arbitrators  must  meet  on  15th,  but  not 

necessary  for  Agents  to  present  argu- 
ments at  that  time 547 

86.  Mr.  Fish  to  Gen.  Schenck Eeply  to  Earl  GranvilWs  instruction  to 

June  3,  1872.  Sir  E.  Thornton,  of  the  13th  ultimo.  Re- 
fers to  Earl  Russell's  dispatch  of  March 
27,  1863,  to  Lord  Lyons,  as  proof  that 
Mr.  Adams,  in  a  conversation  with  Earl 
Russell  therein  alluded  to,  referred  to 
the  "Alabama"  and  other  cruisers  as 
among  the  causes  tending  to  produce 
the  exasperation  which  might  lead  to  a 
war  "  with  a  view  to  aid  the  confederate 
cause  ;"  and  not  to  **  blockade-running." 
Shows  that  the  British  Government  must 
have  understood  that  the  United  States 
insisted  upon  indemnity  for  indirect  in- 
juries anterior  to  the  meeting  of  the  Joint 
High  Commission,  and  that  their  present- 
ation was  not  a  surprise  to  the  British 
High  Commissioners;  also,  that  the 
British  Government  entered  upon  the 
negotiation  of  the  Alabama  question 
with  a  knowledge  of  the  existence  of  the 
claims  for  indirect  losses.  Alludes  to 
recent  speech  of  Sir  Stafford  Northcote, 
and  denies  that  promise  was  given  by 
the  American  High  Commissioners  that 
the  indirect  claims  were  not  to  be  put 
forward 547 

87.  Mr.  Fish  to  General  Schenck The  Government  of  the  United  States  dif- 

(Telegram.)  June  4, 1872.        fers  from  opinion  of  Earl  Granville  with 

regard  to  presentation  of  arguments  on 
the  15th.    If  an  adjournment  is  contem- 

Slated  by  Great  Britain  it  should  be  un- 
erstood  that  this  Government  cannot 
negotiate  on  a  proposition  which  involves 
the  idea  that  it  is  guilty  of  wiUful  viola- 
tion of  its  international  duties 555 

6*.  Memorandum Statement  read  by  Lord  Granville  in  the 

June  4, 1872.        House  of  Lords  as  to  the  publication  of 

the  papers  submitted  to  the  Senate 556 

89.  Gen.  Schenck  to  Mr.  Fish Opposition  members  in  Parliament  have 

(Telegram.)  June  5, 1872.        fears  that  the  last  clause  of  the  article  is 

not  explicit  enough  to  prevent  indirect 
claims  from  being  again  brought  forward.  557 

90.  Mr.  Fish  to  General  Schenck This  Government  deals  with  the  British 

(Telegram.)  June  5, 1872.        Government,  not  with  opposition  mem- 

bers of  I^arliament.  If  the  British  Gov- 
ernment adopts  the  unworthy  suspicion, 
or  suggests  that  this  Government  will 
not  in  good  faith  act  upon  the  agreement 
contained  therein, all  lurther negotiation 
must  cease  at  once.    Any  change  in  the 
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\fO,  Mr.  Fish  to  Gen.  Schenck — Cont'd.      article  as  agreed  to  by  the  Senate  would 
(Telegram.)  June  5,  1672.        involve  discussion  ana  lead  to  the  defeat 

of  the  Treaty 557 

91.  Gen.  Schenck  to  Mr.  Fish The  British  Government  do  not  adopt  the 

(Telegram.)  June  6, 1872.        fears  and  suspicions  of  others  with  regard 

to  the  last  clause  of  the  proposed  article, 
but  defend  it  as  sufficient.  Transmits 
text  of  three  notes  from  Earl  Granville, 
ftrst  of  which  relates  to  alterations  in  the 
draught  article  proposed  by  the  Senate; 
the  second  relates  to  the  necessity  of 
presenting  the  wiitten  or  printed  argu- 
ments on  the  15th  of  June;  and  the  third 
to  an  application  to  be  made  to  the  Ar- 
bitrators to  adjourn  on  the  15th,  without 
the  presentation  of  the  argument  of 
either  Government,  or  to  conclude  a  new 
arrangement  with  the  United  States  for 
the  enlargement  of  the  time 558 

92.  Same  to  same Informed  Earl  Granville  that  it  was  useless 

June  6, 1872.  to  expect  that  any  change  can  be  made 
in  tlie  article  as  agreed  to  by  the  Senate. 
Incloses  copy  of  his  note  to  Earl  Gran- 
ville on  the  subject 559 

93.  Mr.  f-^ish  to  Gen.  Schenck The  criticism  by  the  British  Government 

(Telegram.)  June  7, 1*^2.  on  the  language  of  the  Senate  amend- 
ment is  regarded  as  hypercritical  and 
strained.-  The  Senate  and  people  of  the 
United  States  impatient  over  the  delays. 
This  Government  cannot  adopt  the  argu- 
ment of  Earl  Granville  with  regard  to 
the  putting  in  of  arguments  by  both 
V  Governments  on  the  15th.  United 
States  think  the  Treaty  requires  it  to  be 
done .5r»C 

94.  Gen.  Schenck  to  Mr.  Fish Transmits  substance  of  note  of  even  date 

(Telegram.)  June  7, 1872.        from  Earl  Granville  respecting  the  sub- 

stitution of  certain  words  in  the  Senate 
article  with  regard  to  indirect  losses....  561 

95.  Mr.  Fish  to  Gen.  Schenck Reference  to  any  conversation  with  Sir  E. 

(Telegram.)  June  8, 1872.        Thornton  unjustified.    Have  invariably 

told  him  that  it  was  useless  to  discuss 
the  amendments  to  the  proposed  article.  561 

9>.  Gen.  Schenck  to  Mr.  Fish Transmits  substance  of  note  from   Earl 

(Telegram.)  June  8, 1872.        Granville^  of  even  date,  with  sketch  of 

draught  note  in  presenting  summary. 
Earl  Granville  says  that  if  the  Treaty  is 
to  be  maintained  an  adjournment  from 
the  15th  instant  has  become  absolutely 
necessary.  He  proposes  that  joint  appli- 
cation be  made  to  the  Tribunal  for  an 
adjournment  of  eight  months.  If  the 
United  States  concur  in  making  the  ap- 
plication the  agent  of  Her  Majesty's  Gov- 
ernment will  deliver  to  the  arbitrators 
the  summary  of  their  argument,  accom- 
panied by  a  declaration  that  it  is  the  in- 
tention of  his  Government  to  cancel  the 
appointment  of  the  British  Arbitrator, 
and  to  withdraw  from  the  Arbitration 
at  the  close  of  the  term  fixed  for  the  ad- 
ioumment,  unless  the  difference  existing 
between  the  two  Governments  in  regard 
to  indirect  losses  shall  have  been  removed  561 

97.  Gen.  Schenck  to  Mr.  Fish Transmit  copies  of  correspondence  with 

June  8,  1872.        Earl  Granville,  (already  telegraphed). ..  562 


XIV  CONTENTS. 

Page. 

98.  Mr.  Fish  to  Gen.  Schenck Earl  Granville's  proposal  for  joint  applica- 

(Telegrara.)  June  9,  1872.        tiou  to  Tribunal  for  an  adjournment  for 

eight  months  cannot  be  accepted  by  this 
Government.  This  Government  cannot 
be  a  party,  directly  or  indirectly,  to  an 
agreement  whereby  Great  Britain  is  to 
submit  her  argument  to  the  Tribunal 
conditionally.  Inform  Mr.  Davis  of  pres- 
ent condition  of  negotiation  between  the 
two  Governments 566 

99.  Mr.  Fish  to  Mr.  Davis Instruct  Agents  and  Counsel  to  be  in  Ge- 

(Telegiam.)  June  9,  1872.  neva  on  15th.  If  necessary,  notify  Arbi- 
trators that  you  will  be  there  to  deliver 
argument  and  proceed  according  to 
Treaty.  Should  such  notice  as  Granville's 
note  indicates  be  given,  a  decided  protest 
must  be  entered  against  any  qualified  or 
conditional  appearance  before  the  Tri- 
bunal   567 

100.  Mr.  Davis  to  Lord  Tent^rden Incloses  copy  of  letter  addressed  by  him  to 

June  10,  1872.  each  of  the  Arbitrators  stating  that 
United  States  will  be  represented  on  15th 
instant,  pursuant  to  adjournment  and 
prepared  to  present  argument 56S  . 

101.  Gen.  Schenck  to  Mr^r  Fish Transmits  text  of  note  from  Earl  Granville 

(Telegram.)         June  11,  1872.        to  effect  that  Her  Majesty's  Government 

will  ask  for  an  adjournment  of  the  Tri- 
bunal for  such  a  period  as  will  enable 
them  to  make  a  supplementary  conven- 
tion with  the  United  States 568 

102.  Gen.  Schenck  to  Mr.  Fish Informing  Mr.  Fish  that  he  has  acknowl- 

(Telegram.)  June  11, 1872.        edged   Earl   Granville's   note,'  the   one 

above  referred  to 569 

103.  Gen.  Schenck  to  Mr.  Fish Transmits  portion  of  a  note  from  Earl  Gran- 

(Telegram.)  June  12, 1872.  ville  of  11th  instant.  British  Govern- 
ment believe  that  they  have  met  all  the 
objections  which  have  been  advanced  bv 
United  States.  If  the  United  States  be- 
lieve that  certain  cases  are  not  covered 
by  the  last  proposed  form  of  article,  and 
will  state  what  the  cases  are,  there  is  no 
doubt  but  that  the  two  Governments  can 
agree  upon  a  form  of  words  which  will 
not  be  open  to  the  same  objection  as  that 
of  the  Senate  amendment 569 

104.  Gen.  Schenck  to  Mr.  Fisli Transmits   copy  of  correspondence  with 

June  13, 1872.  Foreign  Office,  also  reports  of  proceedings 
in  both  Houses  of  Parliament,  and  arti- 
cles from  leading  journals  showing  anxi- 
ety and  excitement  there  occasioned  by 
imminent  prospect  of  the  failure  of  the 
Arbitration  at  Geneva.  Inclosure  6  re- 
ferred to  in  No.  72  is  a  recapitulation  of 
the  negotiations  which  have  passed  with 
respect  to  the  supplementary  Treaty  ar- 
ticle   570 

105.  Mr.  Fish  to  Gen.  Schenck Telegraph  Mr.  Davis  that  if  arguments  are 

(Telegram.)  June  13, 1872.  filed  in  good  faith  without  offensive  no- 
tice, we  will  assent  to  their  motion  for 
adjournment 575 

106.  Earl  Granville  to  Lord  Ten terden.  As  to  time  necessary  to  consider'a  supple- 

June  12,  1872.  mentary  convention  in  case  the  Arbitra- 
tors inquire  how  long  an  adjournment  is 
requested,  in  note  which  is  to  be  pre- 
sented    575 
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107.  Earl  Granville  to  Lord  Teuterden .  Sir  Roundell  Palmer  having  consented  to 

June  12,  1872.       act  as  Her  Majesty^s  Connsel,  must  be 

guided  by  his  advice  in  all  proceedings.  576 

108.  Earl  Granville  to  Lord  Tenterden.  If  any  circumstances  should  occur  not  pro- 

June  12,  1872.        vided  for  while  endeavoring  to  obtain  an 

adjournment  should  ask  instructions...  576 

109.  Lord  Tenterden  to  Earl  Granville.  Reports  arrival  at  Geneva;  meeting  of  Tri- 

June  14,  1872.        bunal  fixed  at  12  o'clock,  15th  instant..  575 

110.  Mr.  Davis  to  Mr.  Fish Our  argument  presented.    British  Agent  in- 

(Telegram.)        June  15,  1872.        structed  to  withhold  British  argument. 

Tribunal  acljourns  till  Monday 577 

111.  Mr.  Fish  to  Mr.  Davis If  there  is  to  be  an  adjournment  let  it  be 

(Telegram.)         June  18,  1872.        not  beyond  1st  of  January.  The  President 

sees  no  objection  to  such  adjournment  if 
a«ked  for  by  the  defendants ^.  577 

1 12.  Mr.  Davis  to  Mr.  Fish The  Tribunal  will,  this  morning,  make  dec- 

(Telegram.)  June  19, 1872.        laration  to  the  effect  that  they  do  not 

propose  to  express  or  imply  any  opinion 
upon  the  points  of  difference  between  the 
two  Governments,  but  it  seems  to  them 
obvious  that  the  proposed  adjournment, 
instead  of  settling  the  questions  in  dis- 
pute, will  have  a  tendencv  to  make  the 
Arbitration  abortive;  tLey  therefore 
make  the  declaration  that  after  a  careful 
perusal  of  all  that  has  been  urged  by  the 
United  States  in  favor  of  indirect  claims, 
they  have  arrived  at  the  conclusion  that 
these  claims  do  not  constitute,  upon  the 
principles  of  international  law  applicable 
to  such  cases,  good  foundation  for  an 
award  of  compensation,  and  should,  upon 
such  principle,  be  wholly  excluded  from 
the  consideration  of  the  Tribunal 577 

113.  Mr.  Davis  to  Mr.  Fish Counsel  are  of  opinion  that  announcement 

June  19, 1H72.  this  day  made  by  the  Tribunal  must  be 
received  by  the  United  States  as  deter- 
minative of  its  judgment  upon  the  ques- 
tion of  public  Jaw  involved.  They  ad- 
vise that  claims  covered  by  this  declara- 
tion be  withdrawn  from  further  consid- 
eration by  the  Tribunal 578 

114.  Mr.  Fish  to  Gen.  Schenck Telegraph  Mr.  Davis  that  the  President  ac- 

(Telegram.)         June  22,  1872.        cepts  the  declaration  of  the  Tribunal  as 

its  judgment  upon  a  question  of  public 
law  which  he  felt  that  the  interest  of 
both  Governments  required  should  be 
decided.  United  States  had  no  desire  for 
a  pecuniary  award,  but  desired  an  ex- 
pression by  the  Tribunal  as  to  the  liabil- 
ity of  a  neutral  for  claims  of  that  char- 
acter. The  President  consequently  with- 
draws from  the  consideration  of  the  Tri- 
bunal the  three  classes  of  indirect  claims 
before  referred  to 578 

115.  Mr.  Davis  to  Mr.  Fish Counsel  concur  in  form  of  communication 

(Telegram.)           June  25,  1872.        to  the  Tribunal  of  the  action  of  our  Gov- 
ernment    579 

116.  Gen.  Schenck  to  Mr.  Fish Mr.  Davis  telegraphs  General  Schenck  that 

(Telegram.)  June  26,  1872.        he  informed  the  Arbitrators  that  their 

declaration  with  regard  to  the  three 
classes  of  indirect  claims  is  accepted  by 
the  President.  Tribunal  then  adjourned 
till  the  11th  to  enable  the  British  Agent 
r<»  coinninnieate  with  his  Govern ment..^T9> 
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117.  Geu.  Schenck  to  Mr.  Fish Mr.  Davis  telegraphs  General  Schenck  that 

(Telegram.)  June  27,  1S72.        ia   view  of   the  fact  that  the  United 

States  withdraws  her  claim  for  indirect 
losses,  the  British  Agent  will  request 
leave  to  withdraw  the  application  of  his 
Government  for  an  adjournment 580 

118.  Mr.  Davis  to  Mr,  Fish British  argument  filed.    Arbitration  goes 

(Telegram.)  June  27,  1872.        on 580 

119.  Earl  Granville  to  Lord  Tenterden.  Her  Majesty  ^s  approval  of  his  proceedings 

July  1, 1872.  at  Geneva.  Valuable  assistance  render^ 
by  Sir  R.  Palmer.  Conciliatory  spirit 
shown  by  American  colleagues 581 

120.  Gen.  Schenck  to  Mr.  Fish Forwards  copies  of  Queen's  speech.    Her 

Aug.  12, 1872.        Majesty  made  to  say  that  the  declaration 

of  the  Arbitrators  on  subject  of  claims 

•  for  indirect  losses,  is  entirely  consistent 

with  views  announced  by  her  at  opening 
of  the  session.  Ground  then  taken  was 
that  United  States  had  put  forward  cer- 
tain claims  which  Her  Majesty's  Govern- 
ment held  not  to  be  within  scope  of  the 
Treaty 581 

121.  Mr.  Fish  to  Geu.  Schenck Acknowledges  above  dispatch.   Inthecor- 

Aug.  :n,  1S72.  respondence  which  ensued  the  United 
States  contended  in  effect  that  all  the 
claims  presented  were  within  the  proper 
jurisdiction  of  the  Tribunal,  and  that 
they  could  be  disposed  of  only  on  judg- 
ment or  award  of  the  Arbitrators.  The 
action  of  the  Tribunal  looks  very  much 
like  taking  cognizance  of  them 582 

122.  Sir  E.  Thornton  to  Mr.  Fish Her  Majesty's  acknowledgments  for  care 

Oct.  17,  1872.  and  attention  which  Mr.  Adams  be- 
stowed on  important  matters  with  which 
he  was  called  upon  to  deal,  and  high  ap- 
preciation of  his  ability  and  indefatiga- 
ble industry 584 

123.  Mr.  Fish  to  Sir  E.  Thornton Acknowledges  above.    President  gratified 

Oct.  22,  1872.  with  the  intelligence  of  Her  Mtyesty's 
appreciation  of  the  manner  in  which  Mr. 
Adams  has  discharged  the  high  duties 
intrusted  to  him 585 

124.  Gen.  Schenck  to  Mr.  Fish Parliamentary    proceedings.     Mr.    Glad- 

Feb.  7,  1873.  stone's  statement  that  the  expression  of 
regret  by  Great  Britain  contained  in  the 
Treaty  of  Washington  was  not  in  the 
nature  of  a  condition  precedent 585 

125.  Mr.  Fish  to  Gen,  Schetick Acknowledges  above.    Facts  will  scarce 

Feb.  20,  1873.  sustain  >lr.  Gladstone's  denial.  History 
of  the  informal  negotiations  which  pre- 
ceded the  appointment  of  the  Joint  High 
Commission 586 

126.  Geu.  Schenck  to  Mr.  Fish Refers  to  above  and  expresses  satisfaction 

March  6,  1873.  that  authentic  record  of  facts  attending 
expression  of  regret  by  Great  Britain 
contained  in  the  Treaty  has  been  made. 
His  own  understailding  as  to  the  mat- 
ter    587 
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COiNTINUATION  OF  THE  PAPERS  ACCOMPANYING  THE  COUNTER 
CASE  OF  THE  UNITED  STATES. 


SUPPLEMENTAL  >IEMOEANDA  AND  DIPLOMATIC  CORRESPONDENCE 
TOUCHING  NEUTRALITY  LAWS  AND  THE  EXECUTION  THEREOF  IN 
COUNTRIES  OTHER  THAN  THE  UNITED  STATES  AND  GREAT  BRITAIN. 

[199]  •l.~FRANCE. 

No.  1.  Extracts  from  the  Code  P6nal  of  France,  with  commentaries. 

No.  2.  The  Arman  contracts. 

No.  3.  Case  of  the  Rappahannock. 

No.  L— THE  CODE  PfiNAL  AND  COMMENTARIES. 

A. — C.  P.  Art.  84.  Qaiconque  aura,  par  des  actions  hostiles  non-ap- 
proav^es  par  le  goavernement,  expos^  F^tat  d  une  declaration  de  guerre, 
sera  pani  da  baunissement ;  et,  si  la  gaerre  s'en  est  suivie,  de  la  depor- 
tation. 

ART.  85.  Qaiconque  aura,  par  des  actes  non-approuv^s  par  le  goaveme- 
ment,  expose  des  Fran9ais  ^  eprourer  des  represailles,  sera  pani  da 
bannissement. 

A.' — [Translation.] — Art.  84.  Whoever  shall  have  exposed  the  state 
to  a  declaration  of  war  by  hostile  acts  not  approved  by  the  government 
shall  be  punished  by  banishment,  and,  if  war  should  follow,  by  deporta- 
tion. 

Art.  S5.  Whoever  shall  have  exposed  the  French  to  reprisals  by  acts 
not  approved  by  the  government  shall  be  punished  by  banishment. 


[200]  *B. 

DaUjOZj  jurisprudence  girdrale^  tome  XIV,  p.  531. 

Sect.  5.  Actes  qui  peuvent  exposer  Vetat  h  une  declaration  de  guerre  et  les 
dtoyens  k  des  repr^sailles, 

67.  Ici  il  ne  s'agit  plus  de  trahison;  il  s'agit  de  simples  faits  qui 
revMent  moins  la  perversity  ou  Timmoralite  de  leur  auteur  que  son  im- 
prudence, sa  temerite  ou  sa  leg^rete.  Ce  sont  des  actes  qui,  dans  les 
circonstances  oh  ils  sont  intervenus,  peuvent  exposer  re  tat  ^  une  de- 
claration de  guerre  ou  les  citoyens  k  des  represailles.  lis  font  Fobjet 
de  deux  articles :  "Qaiconque,"  dit  Fart,  84,  c.  pen.,  "aura,  par  des  ac- 
tions hostiles  non-approuvees  par  le  gouvernement,  expose  Fetat  k  une 
declaration  de  guerre,  sera  puni  du  bannissement ;  et,  si  la  guerre  s'en 
est  suivie,  de  la  deportation."  Ne  comprenant  pas  comment  le  fait 
d'uu  simple  particulier  pourrait  avoir  assez  de  gravite  pour  exposer 
Fetat  i\  une  declaration  de  guerre,  Carnot  a  pen»6  que  cet  article  ne 
poun-ait  s'appliquer  qu'i  des  agents  du  gouvernement.  "  II  n'y  a^"  dit- 
il,  "  que  les  agents  du  gouvernement  dont  les  actions  hostiles  puwsent 
produire  Feffet  d'allumer  la  guerre  entre  la  France  et  les  nations  etran- 
lA-ir  ,  .  -       #e 


Z  TREATY    OF   WASHINGTON PAPERS    ACCOMPANYING 

[201]  geres;  ee  qui  r^salte,  d'aillears,  •implicitement  des  dispositions 
de  Part.  85,  qui  s'occupe  d'une  nianiere  sp^ciale  des  simples  par- 
ticuliers.''  Le  m^me  auteur  invoque  ^  I'appui  de  son  opinion  les  termes 
de  I'art.  2  du  code  de  1791,  2®  part.,  sect.  1,  dont  la  disposition  6tait,  en 
effet,  con^ue  dans  ce  sens.  Mais  aujourd-hui,  il  n'en  peut  6tre  ainsi ;  et 
devant  la  g^n^ralit6  du  mot  quiconque^  dont  se  sert  Fart.  84,  aucune  in- 
certitude ne  pent  exister  sur  ce  point,  (V.  le  p^quis.  de  M.  Dupiu  dans 
Pafifaire  Jauge,  No.  28.) 

^^,  Pour  constituer  le  crime  prevu  par  Tart.  84,  une  premiere  condi- 
tion est  n^cessaire,  c'est  que  les  actions  incrimin<3es  soient  des  actions 
hostiles.  Mais  que  doit-ou  entendre  par  ce  mot  I  La  loi  ne  I'a  pas  dit, 
et  ne  pouvait  le  dire ;  car  ce  caractere  ne  depend  pas  moins  de  la  nature 
des  rapports  qni  existent  entre  les  deux  nations  que  de  la  nature  des 
circoustances  elles-memes.  Le  fait  le  plus  grave,  le  plus  important, 
passera  inaper^u  et  n'am^nera  aucun  conflit,  si  la  nation  au  prejudice 
de  laquelle  il  a  eu  lieu  est  liee  par  des  rapports  d'intimit6  avec  la  France, 
on  si  elle  n'est  pas  en  <3tat  de  soutenir  la  guerre.  Tandis  (lue  le  fait  le 
plus  insignifiant,  I'oft'ense  la  plus  legere,  ameuera  une  conflagration  si 
cetto  nation  n'attend  qu'un  pr^texte  pour  ^clater.  C'est  done 
[202]  avec  sagesse  que  la  loi  a  refuse  •de  definir  les  actes  hostiles  dont 
il  s'agit,  se  bornant  'k  iucrimiuer  leur  resultat,  i\  savoir  d'exposer 
r^tat  ^  une  declaration  de  guerre.  Et  il  a  et^  juge,  par  application  de 
cet  article,  que  des  empnuits  negocios  au  nom  d'un  prince  en  guerre 
avec  une  nation  alliee  out  pu  etre*  regardes  corame  ne  constituant  pas 
des  actions  hostiles  de  nature  t\  exposer  la  France  k  une  declaration  de 
guerre,  sans  que  cette  a]>preciatiou  tombe  sous  la  censure  de  la  cour  de 
cassation,  (crim.  req.,  28  nov.  1834,  aff.  Jauge,  No.  28.) 

69.  Pne  seconde  condition  constitutive  du  crime  est  que  les  actes 
n'aient  pas  6te  approuv^s  par  le  gouvernement.  Remarquons  que  la  loi 
ne  dit  pas  autoriser,  paree  que  Tautorisation,  etant  anterieure  au  fait, 
le  rend  legitime  et  licite  sans  que,  dans  aucun  cas,  il  puisse  donner  lieu 
i\  des  poursuites;  tandis  que  I'approbation,  etant  posterieure,  ne  change 
pas  le  caractere  du  fait,  mais  en  assure  seulement  Timpunite.  Si  le 
gouvernement  approuve  les  actes  hostiles,  il  se  les  approprie,  il  en 
assume  la  responsabilite  et  les  consequences,  et  il  met  I'agent  X  convert 
de  toutes  poursuites. 

70.  Une  troisieme  condition  du  crime,  c'est  que  les  actions  hostiles 
aient  expose  Tetat  i\  une  declaration  de  guerre.    Remarquons  que 

[203]  la  loi  ne  dit  pas  il  des  hostiUtes^  mais  d  une  declaration  •  de  guerre, 
(V.  crim.  req.,  28  uovembre  1834,  aff.  Jauge,  No.  28.)  MM.  Chau- 
veau  et  Uelie,  t.  2,  p.  61,  i>ensent  que  le  code  aurait  luieux  fait  de 
n'exiger  que  des  actes  hostiles.  "Car,"  disent-ils,  "les  agressions  qui  se 
manifestent  le  plus  souvent,  soit  sur  les  frontieres  entre  les  habitants 
riverjiins,  soit  en  mer  sur  des  navires  isoies,  peuvent  provoquer  des 
actes  de  la  meme  nature,  mais  non  une  declaration  de  guerre.  Dans 
Petat  politique  de  PEurope,  il  est  difficile  que  le  fait  isole  d'un  simple 
citoyen,  et  meme  d'un  fonctionnaire  public,  puisse  allumer  la  guerre 
entre  deux  nations.  Hue  declaration  de  guerre  u'intervient  pas  sans 
(jue  Petat  offense  ait  demande  des  explications ;  et  des  que  I'agression  a 
ete  commise  i\  Finsu  du  gouvernement  auquel  appartient  Pagent,  des 
que  le  gouvernement  la  desavoue  hautement,  il  est  improbable  que  la 
guerre  puisvse  jamais  en  etre  la  consecpience."  Mais  ne  peut-il  pas 
arriver  que  le  gouvernement  offense  ne  veuille  pas  se  contenter  de  ce 
desaveu;  qu'exagerant  Poffense,  il  exagere  nussi  ses  pretentions;  qu'il 
exige  une  reparation  humiliante  pour  la  France,  et  des  satisfactions 
auxquelles  celle-ci  ne  puisse  souserire  ?  ^  j 
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71.  La  cominiAslou  du  corps  l^gislatif  avait  propose  (st^ance  da  9 
Janvier  1810)  de  pronoucer  la  peine  de  mort  au  lieu  de  celle  de  la 

[204]  d^i>ortation  pour  le  *ca8  ou  les  actes  hostiles  auraient  6t6  suivis 
de  la  guerre,  la  peine  de  la  deportation  n'etant  plus  suffisante 
lorsqn'un  pareil  ii^au  a  suivi  le  crime.  Le  conseil  d'etat  repoussa  cette 
proposition  par  le  motif  que  Fart.  84  suppose  que  I'agent  n'a  pas 
calculi  les  consequences  de  sa  conduite,  et  que,  s'il  en  6tait  autrement, 
s'il  y  avait  eu  des  intelligences  et  manoeuvres,  le  fait  tomberait  sous 
rapplication  des  articles  precedents.  Oette  r^ponse  est-elle  exacte  d'une 
maui^re  absolue  !  MM.  Cliauveau  et  Heiie,  t.  2,  p.  64,  ne  le  peusent  pas. 
"  Sans  doute,"  disent-ils,  "  si  les  actions  hostiles  etaient  le  fruit  d^intel- 
ligences  entretenues  avec  les  puissances  etrang^res,  les  art.  76  pour- 
raient  6tre,  suivaut  les  cas,  applicables ;  mais  si  ces  actions,  quoique 
commises  avec  premeditation,  n'avaientete  concertees  avec  aucun  agent 
etranger,  precedees  d'aucun  acte  preparatoire  de  la  trabison,  elles  ne 
rentreraient  dans  aucune  autre  disposition  de  la  meme  section.'' 

72.  Lors  de  la  revision  ducode,  il  fut,  au  contraire,  propose  il  la  cham- 
bre  des  deputes,  par  un  de  ses  membres,  de  substituer  la  detention 
temporaire  -k  la  deportation.  L'auteur  justiflait  cette  proposition  sur  le 
motif  que  ce  crime,  si  toutefois  il  est  possible,  est  inspire,  du  moinsdans 

la  plupart  des  circonatances,  par  des  sentiments  de  bravoure,  de 
[205]    generosite  m^me,  irrenechis  •sans  doute,  mais  qui  ne  presenteut 

pas  dans  la  culpabilite  ce  caractere  de  gravite  signaie  dans  I'art. 
82.  "La  chambre  ne  croit  pas  devoir  adopter  cet  amendement,  sur 
I'observation  du  rapporteur  de  la  loi,  que,  si  on  juge  ce  fait  par  Pinten- 
tion,  il  n'est  pas  d'intention  plus  coupable  que  celle  qui,  ne  tenant 
aucun  compte  des  plus  graves  interets  de  la  France,  Fexpose  aux 
chances  et  aux  malheurs  de  la  guerre."  Par  suite,  la  peine  de  la  depor- 
tation fut  maintenue. 

Au  surplus,  il  importe  de  remarquer  que  ce  ne  sont  pas  les  actes  hos- 
tiles, les  violences  ou  les  depredations  que  la  loi  punit,  mais  seulement 
le  fait  d'avoir,  par  ces  actes,  expose  Petat  ^  une  declaration  de  guerre, 
(V.  crim.  req.,  18  juin  1824,  aft*.  Herpin,  vo.  compet.  crim.,  ^o.  112.) 

73.  L'art.  85  porte :  *'  Quiconque  aura,  par  des  actes  non-approuves 
par  le  gouvememeut,  expose  des  Fran^ais  ii  eprouver  des  represailles, 
sera  puni  du  bannissement.  Remarquous,  d'abord,  que  la  loi  ne  dit  pas 
quiconque  aura  attire  des  represailles,  mais  quiconque  aura  expose  :  d'oil 
il  suit  qu'il  importe  peu,  pour  I'incrimination,  que  les  represailles 
n'aient  pas  eu  lieu  ;  qu'il  suffit  que  des  Fran^ais  aient  ete  exposes  h  en 

eprouver.  Quelle  doit  etre  la  nature  des  actes  dont  parle  cet 
[206]    article  capables  d'exposer  les  Frau*5ais  h  des  represailles  f    Cela 

ne  pent  s'enteudre  que  ^outrages  et  ^coies  de  fait  commis  envers 
des  sujets  d'une  nation  etrangfere,  et  non  de  simples  iw/Mr^,ain8i  quele 
portait,  d'ailleurs,  le  projet  primitif,  (Conf.  MM.  Oarnot  sur  le  dit  article, 
Chauveau  et  Helie,  t.  2,  p.  61.) 

74.  Est-il  necessaire  que  les  represailles  aient  ete  commandees  par  le 
gouvememeut  etrangerl  MM.  Chauveau  et  Ilelie,  t.  2,  p.  62,  se  pro- 
noncent  pour  I'aflBrmative.  11  nous  semble  impossible  d'admettre  cette 
restriction.  Quand  la  loi  se  borne  A.  dire :  Quiconqe  aura  .  .  . 
exposS  des  Fran^ais  h  iprouver  des  represailles  sera  puni  .  .  .  etc., 
il  n'est  evidemment  pas  permis  de  I'interpreter  comme  si  elle  disait : 
Quiconque  aura  .  .  .  provoque  centre  des  Fran§ais  des  represailles  de  la 
part  Wun  gouvemement  Stranger,  etc.  Ainsi  done,  nous  peusons  que  si, 
par  exemple,  des  Anglais  avaient  re§u  de  la  part  de  Fran§ais,  des  ou- 
trages de  telle  nature  qu'ils  pussent  provoquer  des  represailles  centre  les 
Fran^ais  qui  se  trouveut  en  Augleterre,  les  auteurs  de  ces  outrages 
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devraient  etre  puiiis,  conform^ment  k  I'art.  85,  sans  qu'il  f(it  n^cessaire 
que  les  repr^sailles  eussent  6te  commandoes  par  le  gouvernemeat - 
anglais.  Tel  est  aussi  Favis  deM.  Hans.  Et  il  a  ^te  jugO,  ^  cet 
[207J  Ogard,  que  les  ciolences  exerc^es  par  des  Fran§ais  envers  *uu  poste 
de  la  douane  t^traug^re  k  Feffet  d'enlever  des  objets  introduits 
par  contrebande  sur  le  territorie  Stranger,  et  saisis  par  les  prOposOs  ^la 
douane,  constituent  des  actions  hostiles,  dans  le  sens  de  Part.  84,  c.  p6n., 
ou  tout  au  moins  des  actes  qui  exposeraient  des  Frangais  h  ^prouver 
des  repr^sailles  dans  le  sens  de  I'art..  85  du  meme  code,  (Grenoble,  25 
avril  1831.) 

(Min.,  pub.,  c.  Cayen,  etc.)  La  Coub  : — ^Attendu  qu'il  rOsulte  de  la  pro- 
cOaure  que,  le  25  fevrier  1831,  k  onze  heures  du  soir,  un  attroupement 
de  quarante  H  cinquante  personnes,  habitant  sur  le  territoire  fran^ais, 
s'est  portO  sur  le  territoire  sarde,  ou  il  a  attaquO  le  poste  de  la  douane 
sarde  et  s'est  livre  k  divers  actes  de  violence  envers  les  prOpos^s ;  que 
le  poste  a  OtO  envahi  et  le  corpsde-garde  dOsarm^ ;  qu'un  coup  de  cara- 
bine a  €t6  tirO  sur  Tun  des  pr^posOs ;  que  les  autres  armes  ont  €t6  re- 
tenues  et  dOchargOes ;  que  les  portes  d'une  remise  et  d'une  ^curie  ont 
<5t6  brisks,  k  Peffet  d'enlever  un  tonneau  de  vin,  qui  avait  Ot^  introduit, 
par  contrebande,  sur  le  territoire  sarde,  ainsi  qu'un  char  et  des  vaches  qui 
avaient  servi  de  moyens  de  transport,  lesquels  objets  avaient  6t6  saisis 
par  les  prOposOs  de  la  douane,  et  que  ces  objets,  ainsi  violemment 
[208]  enleves,  ont  6te  ramenOs  k  la  *frontifere ;  que  Joseph  Oayen,  Pierre 
Malenjon  et  Antoine  Magniu  sont  suffisamment  pr^venus  d'avoir 
fait  partie  de  cet  attroupement,  d'en  avoir  6t6  les  chefs  et  d'avoir,  d'une 
manifere  active,  particip^  k  I'attaque  du  post  de  la  douane  sarde  et  aux 
actes  de  violence  cidessus  ^nonc^sj  que  cesfaits  constituent  des  actions 
hostiles  non-approuv^es  par  le  gouvemement,  lesquelles  exposaient  I'^tat 
k  une  d(3claratiou  de  guerre,  ou  tout  au  moins  des  actes  non-approuv6s 
par  le  gouvernement,  lesquels  exposaient  des  Frangais  k  ^prouver  des 
repr^sailles,  crimes  pr^vus  par  les  art.  84  et  85,  c.  p^n.,  et  emportant- 
peine  afflictive  et  infamaute; — attendu  qu'il  r^sulte  de  la  dite  procedure 
qu'AntoinePerret  est  suffisamment  pr^venu  d'avoir,  par  dons,  promesses, 
machinations  ou  artifices  coupables,  provoqu^  les  auteurs  des  crimes 
ci-dessus  ^nonc^s  -k  les  coramettre,  ou  donn^  des  instructions  pour  les 
commettre; — attendu  que  le  fait  est  qualifi^  crime  par  la  loi ;  qu'il  est 
pr6vu  par  les  art.  59  et  60,  c.  p^n.,  et  qu'il  importe  peine  afflictive  et 
infamante  ; — attendu  qu'aux  termes  de  Part.  5,  c.  inst.  crim.,  tout  Fran- 
jais  qui  s'est  rendu  coupable,  hors  du  territoire  de  France,  d'un  crime 
attentatoire  k  la  sAret4  de  I'^tat,  pent  ^tre  poursuivi,  juge  et  puni  en 
France,  d'apr^s  les  dispositions  des  lois  fran9aises: — par  ces  motifs,  de- 
clare qu'il  y  a  lieu  k  accusation  centre  Antoine  Ferret,  Joseph  Cayen,  etc. 

Du  25  avril  1831,  c.  de  Grenoble,  ch.  rdun.  MM.  Vignes,  pr.  Moyue, 
pr.-g^n. 

[209]  'B. 

[Translation.] 
Dalloz,  General  Jurisprudence,  vol.  XIV,  p.  531. 

Section  5. — Acts  which  may  expose  a  state  to  a  declaration  of  tcar^  and 

its  citizens  to  reprisals. 

67.  Here  it  is  no  longer  a  question  of  treason ;  it  is  a  question  of  simple 
acts  which  tend  less  to  show  the  perversity  or  immorality  of  the  per- 
former than  his  imprudence,  his  temerity,  or  his  foolishness.    They  are- 
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acts  which,  according  to  the  circumstances  under  which  they  happen, 
might  expose  the  state  to  a  declaration  of  war,  or  the  citizens  to  repri- 
sals. They  are  the  subject  of  two  articles.  "  Whoever,'?  says  article  84, 
penal  code,  "shall  have  exposed  the  state  to  a  declaration  of  war  by  hos- 
tile acts  not  approved  by  the  government,  shall  be  punished  by  banish- 
ment; and,  if  war  should  follow,  by  deportation."  Not  understanding 
how  the  act  of  a  private  individual  could  be  of  enough  importance  to  ex- 
X)08e  the  state  to  a  declaration  of  war,  Camot  was  of  the  opinion  that  this 
article  could  only  apply  to  government  agents.  He  says:  "The  acts  of 
government  agents  alone  can  bring  about  a  war  between  France  and 
foreign  nations ;  we  see  this  also  explicitly  set  forth  in  article  85,  which 
treats  particularly  of  private  individuals."    The  same  author  refers  in 

support  of  his  opinion  to  the  terms  of  article  2  of  the  code  of 
[210]    1791,  part  ^2,  section  1,  which  is  indeed  to  this  effect ;  but  at  the 

present  time  this  is  not  the  fact,  and,  in  face  of  the  generalty  of 
the  word  whoever^  used  in  article  84,  no  uncertainty  cjin  possibly  exist 
on  this  point    (V.  the  "r^quisitoire"  de  M.  Dupin,  in  the  Jauge  case.) 

68.  A  first  condition  is  necessary  to  constitute  the  crime  provided  for 
in  article  84 ;  it  is  that  the  imputed  actions  should  be  hostile.  What  is 
then  to  be  understood  by  this  word?  The  law  does  not  answer  this 
question,  nor  could  it  do  so,  for  the  definition  depends  no  less  upon  the 
nature  of  the  relations  existing  between  the  two  nations  than  upon  the 
circumstances  under  which  the  act  is  committed.  The  gravest  and  most 
important  act  would  pass  unnoticed  and  would  not  lead  to  a  conflict,  if 
the  nation  to  whose  prejudice  it  had  been  done  should  be  bound  by  ties 
of  friendship  to  France,  or  should  not  be  in  condition  to  carry  on  war, 
while  on  the  other  hand  the  most  insignificant  act,  the  smallest  offense, 
would  lead  to  an  outbreak,  if  this  nation  should  be  only  waiting  for  a 
pretext  to  commence  operations.  It  was,  therefore,  wise  to  refuse  to 
define  hostile  acts  which  might  expose  the  state  to  a  declaration  of  war 
in  the  law,  and  to  confine  it  simply  to  an  exposition  of  their  result.  And 
in  accordance  with  this  article,  it  has  been  decided  that  the  negotiation 
of  loans  in  the  name  of  a  prince  at  war  with  an  ally  may  not  be  regarded 

as  constituting  a  hostile  action  of  a  nature  to  expose  France  to  a 
[211]    declaration  of  war,  unless  this  action  falls  under  the  ♦censure  of 

the  court  of  cassation. — (Crim.  rej.  28  Nov.,  1834— Jauge  case, 
No.  28.) 

69.  A  second  condition  constituting  the  crime  is  that  the  acts  shall  not 
have  been  approved  by  the  government.  Observe  that  the  law  does 
not  say  authorized,  for  the  authorization,  having  been  previous  to  the 
act,  renders  it  legitimate  and  lawful,  and  no  prosecution  is  ev^er  possible; 
while,  on  the  other  hand,  approbation  is  posterior  to  the  act,  and  does 
not  change  its  character,  but  only  insures  immunity  from  its  conse- 
quences. If  government  approves  hostile  acts,  it  appropriates  them^,  it 
assumes  the  responsibility  and  consequences  of  them,  and  protects  the 
agent  from  all  prosecution. 

70.  A  third  condition  to  the  crime  is  that  the  hostile  acts  should  have 
exposed  the  state  to  a  declaration  of  war.  Observe  the  law  does  not  say 
to  hostilities,  but  to  a  declaration  of  war,  (V.  Crim.  rej.,  28  Nov.,  1834, 
Jauge  case,  No.  28;  MM.  Chauveau  &  Hleie,  vol.  2,  p.  61.)  Think 
that  it  would  have  been  better  if  the  code  had  demanded  hostile  acts 
simple,  *' for,"  they  say,  "the  aggressions  which  are  most  often  mani- 
fested, either  on  the  frontiers  between  the  border  inhabitants,  or  on  the 
sea  on  isolated  islands,  may  lead  to  acts  of  the  same  nature,  but 
not  a  declaration  of  war."  In  the  present  state  of  Europe,  the  isolated 
act  of  a  citizen,  or  even  of  a  government  functionary,  would  not  be 
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likely  to  lead  to  a  war.  A  declaration  of  war  does  not  take  place 
until  the  injured  state  has  asked  explanations,  and  if  the  govern- 
[212]  ment  •to  which  the  aggressor  belongs  has  had  no  connivance  in  the 
act,  then,  as  soon  as  this  government  disavows  it,  it  is  improbable 
that  a  war  can  follow."  But  may  it  not  happen  that  the  offended  gov- 
ernment is  not  contented  with  this  disavowal ;  that,  exaggerating  the 
offense,  it  also  exaggerates  its  demands ;  that  it  requires  reparation 
humiliating  to  France,  and  satisfaction  to  which  the  latter  cannot 
agree  ? 

71.  The  commission  of  the  Corps  L^gislatif  proposed  (meeting  of  the 
9th  of  January,  1810)  to  declare  the  punishment  to  be  death  instead  of 
deportation  in  case  the  hostile  acts  should  lead  to  war,  the  punishment 
of  deportation  not  being  sufficient  when  such  a  blow  has  followed  the 
crime.  The  Conseil  d'fitat  rejected  this  motion  because  article  84  sup- 
poses that  the  agent  has  not  calculated  the  result  of  his  actions ;  and 
even  if  it  were  otherwise,  if  there  had  been  trickery  or  an  understand- 
ing, the  act  would  fall  under  the  preceding  articles.  Is  this  answer  abso- 
lutely correct?  MM.  Chauveau  &  H^li6  (v,  2,  p.  64)  do  not  think  so. 
"  Without  doubt,"  they  say,  "  if  the  hostile  actions  were  the  result  of 
an  understanding  with  foreign  powers,  article  76  could  be  applied  in 
accordance  with  the  case  ;  but  if  the  acts  had  been  concerted  with  no 
foreign  power,  had  been  preceded  by  no  act  preparatory  to  treason, 
although  they  were  premeditated,  they  would  come  under  no  part  of  the 
same  section." 

72.  On  the  other  hand,  at  the  time  of  the  revision  of  the  code,  it  was 
proposed  by  a  member  in  the  Chamber  of  Deputies  to  substitute 

[213]  temporary  detention  for  deportation.  The  author  ♦supported  his 
proposition  by  saying  that  in  almost  all  cases,  whenever  this  crime 
is  possible,  the  criminal  is  actuated  by  a  feeling  of  courage,  even  of 
generosity,  thoughtless,  undoubtedly,  but  presenting  none  of  that  depth 
of  guilt  assigned  to  it  in  article  82.  "The  chamber  did  not  feel  at  lib- 
erty to  adopt  this  amendment,'^  according  to  the  note  of  the  law  reporter, 
'^for  if  one  is  to  judge  of  the  act  by  the  intention,  there  is  no  intention 
more  culpable  than  that  which,  not  taking  into  account  the  grave  inte- 
rests of  France,  exposes  it  to  the  chances  and  misfortunes  of  war ;"  con- 
sequently the  punishment  of  deportation  was  retained. 

Besides,  it  must  be  observed  that  it  is  not  the  hostile  act,  violence,  or 
<lepredation  that  the  law  punishes,  but  only  the  fact  of  having  by  these 
acts  exposed  the  state  to  a  declaration  of  war. — (V.  crim.  rej.  18th  June, 
1824;  Herpin  case,  vo.  comp.  crim..  No.  112.) 

73.  Article  85  reads :  *'  Whoever  shall  have  exposed  the  French  to 
reprisals,  by  acts  not  approved  by  government,  shall  be  punished  by 
banishment.''  Observe,  the  law  does  not  say  whoever  shall  have  caused 
reprisals,  but  whoever  shall  have  exposed  Frenchmen  to  them,  whence 
it  follows  that  for  the  charge  it  is  of  little  account  whether  or  not  repri- 
sals have  taken  place;  it  is  sufficient  that  French  inhabitants  have  been 
exposed  to  the  danger  of  them.  What  should  be  the  nature  of  the  act« 
spoken  of  in  this  article,  capable  to  expose  the  inhabitants  of  France  to 
the  danger  of  reprisals  !    We  can  only  understand  them  to  be  of  the 

nature  of  outrages  and  acts  of  violence  committed  on  the  subjects 
[214]    of  a  foreign  nation,  and  not  of  simple  ♦losses,  as  the  original 
draught  had  it. — (Conf.  MM.  Caruot  on  the  said  art.;  Chauveau 
and  H^li(^,  v.  2,  p.  61.) 

74  Is  it  necessary  that  the  reprisals  shall  have  been   ordered  by  the 
foreign  government  ?    MM.  Chauveau  and  Heli^,   vol.  2,    p.  62,  pro-  , 
nounce  in  the  affirmative.    It  appears  to  us  impossible  to-admit  ihis 
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restriction  when  the  law  confines  itself  to  saying :  ^'  Whoever  shall  have 
exposed  Frenchmen  to  reprisals  *  *  shall  be  punished,"  *  *  &c.; 
evidently  this  cannot  be  interpreted  as  if  it  read:  Whoever  shall  have 
provoked  reprisals  by  a  foreign  government  against  Frenchmen,  &c. 
Thus  we  are  of  opinion  that  if,  for  example,  certain  Englishmen  Lad 
suffered  outrages  frour  certain  Frenchmen,  of  such  a  nature  that  they 
might  provoke  reprisals  against  Frenchmen  in  lEngland,  these  outrages 
should  be  punished,  in  conformity  to  article  85,  without  it  being  neces- 
sary that  the  reprisals  should  have  been  ordered  by  the  English  gov- 
ernment. Such  is  also  the  opinion  of  M.  Hans;  and  it  has  been  decided 
in  this  connection  that  violence  exercised  by  Frenchmen  toward  the 
agents  of  the  customs  of  a  foreign  government,  the  result  of  which  was 
the  removal  of  certain  articles  smuggled  into  the  foreign  territory,  and 
seized  by  the  officers,  constituted  hostile  acts  in  the  sense  of  article  84, 
penal  code,  or  at  least  acts  which  would  expose  the  French  reprisals  in 
the  sense  of  article  85  of  the  same  code,  (Grenoble,  25th  April,  1831  j 
[215]  Min.  Public,  c.  Cayen,  &c.)  The  court:  Whereas  from  the  case  *  wo 
conclude,  that  on  the  25th  of  February,  1831,  at  11  o'clock  in  the 
evening,  a  mob  of  forty  or  fifty  persons,  inhabitants  of  French  territory, 
went  into  Sardinian  territory,  where  they  attacked  the  post  of  the  Sardin- 
ian customs,  and  committed  various  acts  of  violence  on  the  officers;  that 
the  post  was  invaded  and  the  corps-de-garde  disarmed;  that  a  carbine 
was  fired  at  one  of  the  overseers ;  that  the  other  arms  were  retained  and 
discharged;  that  the  doors  of  a  coach-house  and  stable  were  broken  in, 
in  order  to  carry  off  a  tun  of  wine  which  had  been  smuggled  into  Sar- 
dinian territory,  as  well  as  a  cart  and  some  cows  which  had  served  as 
the  means  of  transport,  which  objects  had  been  seized  by  the  inspect- 
ors of  the  customs;  and  that  these  objects,  thus  violently  carried  off, 
were  brought  back  to  the  frontier ;  that  Joseph  Cayen,  Pierre  Morlenjon, 
and  Antoine  Maguin  are  sufficiently  convicted  of  having  taken  part 
with  this  mob,  of  having  been  its  leaders,  and  of  having  participated 
in  an  active  manner  in  the  attack  on  the  Sardinian  post  of  customs  and 
in  the  other  acts  of  violence  as  aforesaid ;  that  these  acts  constitute 
hostile  actions  not  approved  by  the  government,  which  exposed  the 
state  to  reprisals,  crimes  provided  for  in  articles  84  and  85,  penal  code, 
and  accompanied  by  a  personal  and  infamous  punishment : 

Whereas  it  results  from  the  said  procedure  that  Antoine  Per- 
(216]  ret  is  sufficiently  convicted  of  having,  by  gifts,  *promises,  mach- 
inations of  criminal  artifices,  instigated  the  authors  of  the  afore- 
said crimes  to  commit  them,  or  of  having  given  instructions  to  commit 
them ;  whereas  the  act  is  defined  by  the  law  as  a  crime,  and  is  provided 
for  in  articles  59  and  60,  penal  code,  and  is  accompanied  by  a  personal 
and  infamous  punishment;  whereas,  according  to  the  terms  of  article  5, 
C.  Inst.  Crim.,  every  Frenchman  guilty  outside  of  the  territory  of  France 
of  a  crime  endangering  the  security  of  the  state,  can  be  proceeded  against, 
convicted,  and  punished  in  France  according  to  the  laws  of  France: 
Therefore  it  is  declared  that  there  is  ground  of  accusation  against  An- 
toine Perret,  Joseph  Cayen,  &c. — (25th  April,  1831,  C.  of  Grenoble,  Ch. 
r6nn.  MM.  Vignes,  pr.  Moyne,  pr.-g^n. 


{217]  *C. 

TJiSorie  du  code  pSnal  d^Adolphe  Ghauveau  et  FausHn  HSliS,  troisidme 
4ditio7i^  toine  2e,  pages  58  et  seq,^  articles  84  et  >i^. 
II  ne  s'agit  plus  d'un  crime  de  trahison:  la  loi  ne  soup§onne  m^me 
aacune  intelligence  entre  I'agent  qu'elle  inculpe  et  les  eunemis  de  P^tat; 
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ce  qu'elle  punit,  ce  sont  des  actes  imprndents  et  tem^raires,  qui  peuvent 
attirer  sur  les  citoyeDS  des  reprdsailles ;  sur  F^tat  la  guerre,  avec  ses 
chances  et  ses  malheurs.  ''  Si  on  n'avait  pas  mis  dans  le  code,"  a  dit  un 
illustare  magistrat  (M.  Dupin,  r^quisitoire  dans  I'affaire  Jauge),  ^'  des  peines 
contre  Fhomme  qui  expose  son  pays  k  la  guerre,  si  le  crime  ^tait  impuni, 
il n'y  aurait aucune satisfaction  legale  k dounerk Tetranger  qui  se plaint: 
la  guerre  serait  le  seul  remfede ;  on,  bien,  on  ferait  comme  chez  les  pen- 
pies  anciens,  on  attacberait  cet  bomme  les  mains  derriere  le  dos  avec 
un€i  corde,  on  lui  ferait  francbir  la  frontiere,  et  on  le  livrerait  k  T^tran- 
ger,  pour  qu'il  puisse  en  faire  justice.  II  y  aurait  inhumanite;  il  faut 
que  le  pays  ait  ses  lois,  qu'il  y  ait  des  juges  fran^ais  pour  jugeret  punir 
les  coupables,  afin  qu'elle  offre  aux  etrangers  une  juste  satisfac- 
[218]  tion.  La  loi  franeaise*a  conserve  la  dignity  nationale  en  mettant 
parmi  les  crimes  les  faits  de  cette  nature,  et  en  r^servant  le  juge- 
ment  ^  des  juges  franyais.  Quelle  que  soit  cette  decision,  elle  devra 
^tre  respect^e ;  alors,  si  on  fait  la  guerre,  elle  sera  juste." 

Eappelons  le  texte  des  deux  articles : 

Article  84.  ......  . 

Article  85.  ......  . 

II  est  Evident  que  ces  deux  dispositions  prt^voient  le  meme  fait,  mais  en 
le  supposant  dans  des  espies  diverges  et  en  lui  imprimant  un  caract^re 
different.    Nous  aliens  successivemeut  examiner  ces  deux  bypotbeses, 

M,  Carnot  parait  penser  que  Particle  84  ne  s'applique  qu'aux  agents 
du  gouvernement,  et  il  se  fonde  sur  ce  qu'il  n'y  a  que  les  agents  qui, 
par  des  agressions  hostiles  ou  des  infractions  aux  trait^s,  puissent 
exposer  I'^tat  h  une  declaration  de  guerre.  Le  code  penal  de  1791  por- 
tal t,  en  effet,  dans  Particle  2  de  la  section  l^re  de  la  2eme  partie:  "Que, 
lorsqu'il  a  et6  commis  quelques  agressions  bostiles  ou  infractions  de 
traites,  tendautes  a  allumer  la  guerre  entre  la  France  et  une  nation 
[210J  etrangere  .  .  .  .  Ie*miui8tre  qui  aurait  donnd  ou  contre-sign^ 
Pordre,  ou  le  commandant  des  forces  nationales,  de  terre  ou  de  mer, 
qui,  sans  otdre,  aurait  commis  les  dites  agressions  bostiles  ou  infractions 
de  traits,  serait  puni  de  mort.^'  Mais  si  le  legislateur  de  1791  n'avait  cm 
devoir  s'occuper  que  des  actes  bostiles  du  fonctionnaire,  notre  code  a 
efface  cette  restriction ;  Particle,  en  employant  le  mot  quiconqucy  ne  laisse 
aucun  doute  sur  sa  generality. 

La  loi  n'a  point  defini  les  actes  bostiles,  et  peut^tre  cette  definition 
etait-elle  impossible.  En  general  les  actes  de  cette  nature  empruutent 
toute  leur  valeur  politique  des  circonstances  dans  lesquelles  ils  se  pro- 
duisent.  Un  fait  grave,  important,  n'entrainera  aucune  consequence 
serieuse,  s'il  est  commis  envers  une  nation  que  des  liens  etrolts  d'amitie 
unissent  h  la  France.  Dans  d'autres  circonstances,  le  fait  le  plus  mimime 
pent  eiever  un  conflit  et  jeter  Palarme  au  sein  de  deux  nations.  II  faut 
done  se  bonier  a  dire,  dans  les  termes  de  la  loi,  que  les  actions  bostiles 
sont  toutes  les  actes  materiels  qui,  non-approuves  par  le  gouvernement, 

ont  expose  Petat  ^  une  declaration  de  guerre. 
[220]       Ainsi,  il  ne  suffirait  pas  que  les  ♦actes  bostiles  eussent  expose 
i\  de  simples  bostilites:  lev  loi  exige  formellement,  pour  coustituer  le 
crime,  le  peril  et  Palarme  d'une  declaration  de  guerre.    Ce  point  a  ete  so- 
lennellement  reconnu  par  la  cour  de  cassation  dans  Paflfaire  Jauge.  .  .  . 

Et  ceci  nous  donnera  lieu  de  remarquer  une  sorte  de  lacune  dans  la 
loi.  Dans  Petat  politique  de  PEurope,  il  est  difficile  que  le  fait  isoie 
d'un  simple  citoyen,  et  meme  d'un  fonctionnaire  public,  puisse  allumer  la 
guerre  entre  deux  nations.  Une  declaration  de  guerre  n'intervient  pas 
sans  que  Petat  offense  ait  demande  des  explications.  Et  des  que  Pa- 
gression  a  ete  commise  k  Pinsu  du  gouvernement  auquel  appartient 
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Pagent,  d^s  qne  le  gouvernement  la  d^savoue  hautement,  il  est  impro- 
bable que  la  guerre  puisse  jamais  en  6tre  la  consequence.  II  suit  de  14, 
et  c'est  aussi  ce  que  contirme  Fexperience,  que  Fart.  84,  quoique  destine  4 
r^primer  un  fait  coupable,  doit  demeurer  sans  application  dans 
nos  lois.  Mais  il  en  efit  6t6  autrement  si  le  l^gislateur  avait  modifi6 
Tune  des  circonstauces  constitutives  de  ce  crime,  s'il  s'^tait  born^ 
^  exiger  que  les  actes  hostiles  fussent  de  nature  k  exposer  I'etat, 
non  a  une  declaration  de  guerre,  mais  'k  de  simples  actes  lios- 
[221]  tiles:  car  les  agressions  qui  se  manifestent  le  plus  sou  vent,  *soit 
sur  les  fronti^res  entre  des  habitants  riverains,  soit  en  mer  sur  des 
navires  isol^s,  peuvent  provoquer  des  actes  de  la  meme  nature, 
mais  non  une  declaration  de  guerre.  On  pourrait  objecter  que  le  cas  ou 
Pagression  provoque  des  actes  hostiles  envers  Petat  rentre  dans  les  ter- 
mes  de  Part.  85.  Oe  serait  une  erreur:  cet  article  ne  punit  que  les  actes 
qui  exposent  les  Fran^ais  4 des  represailles ;  or,  cette  expression,  opposee. 
aux  actes  qui  exposent  Vetat  4  la  guerre  dans  Part.  84,  indique  claire- 
ment  que  le  premier  de  ces  articles  n'a  pr^vu  que  les  represailles  exer- 
cees  contre  les  particuliers,  et  nous  verrons  tout  4  Pheure  que  tel  est 
aussi  le  sens  de  cette  disposition.  Reste,  done,  Phyiiothfese  oti  Pagression 
a  attire  des  hostilites,  mais  non  la  guerre  envers  le  pays ;  et  cette  hy- 
pothese  echappe  'k  Pune  et  k  Pautre  de  ces  deux  incriminations. 

Que  faut-il  entendre  par  des  actes  qui  exposent  les  rran5ais  *k  des 
represailles! 

M.  Camot  pense  que  le  legislateur  a  voulu  parler  des  outrages  et  voies 
defait  commis  envers  des  sujets  d'une  nation  etrangere.  [V  article  136  du 
cod-e  prussienporte:  *^Celui  qui  seperraet  des  outrages  contre  des  sujets 
d'une  puissance  e trangfere,  m^me  hors  d  u  royaume,  et  expose  ainsi  les  sujets 
prussiens  fi  des  represailles  de  la  part  du  gouvernement  etranger, 
[222]  doit  etre  *puni  comme s'il  eftt  commis  le  deiit  dans  Pinterieur J  En 
effet,  puisque  ces  actes  n'exposent  que  des  Fran5ais  individuelle- 
ment,  et  non  la  societe  frangaise,  'X  des  represailles,  il  s'ensuit  que  dans  la 
prevision  de  laloi  ils  n'on  t  dfi  oltenser  egalement  que  des  individus.  Cepen- 
dant,il  nous  semble  necessaire  que  les  represailles  soient  commandees  par 
le  gouvernement  etranger.  Ainsi  nous  ne  pourrions  admettre  avec  M. 
Hans  que  Pinsulte  faite  ii  un  Anglais  X  Bruxelles  pdt  motiver  Papplica- 
tion  de  cet  article,  par  cela  seul  que  les  Beiges  qui  resident  en  Angle- 
terre  seraient  exposes  X  des  represailles,  avant  meme  qu'aucune  decision 
de  Pautorite  etrangere  n'eftt  prononce  de  represailles.  Ce  ne  sont  Vk  ni 
les  faits  ni  les  represailles  que  la  loi  a  ens  en  vue.  En  general  elle  a 
voulu  prevenir  les  voies  de  fait  et  les  depredations  qui  peuvent  s'exercer 
sur  les  frontieres  d'un  royaume,  sur  un  territoire  ami.  Sans  doute,  les 
esp^ces  peuvent  varier  k  Pinfini,  mais  il  faut  que  les  violences  soient 
assez  graves  pour  exposer  k  des  represailles ;  et  ce  dernier  terme,  dans 
le  droit  des  gens,  exige  intervention  d'une  autorite  etrangfere. 

Au  reste,  on  ne  doit  pas  perdre  de  vue,  dans  Papplication  de 
[223]  ces  deux  articles,  que  ce  ne  sont  pas  les  actes  hostiles,  les  *  vio- 
lences ou  les  depredations  que  la  loi  punit,  mais  seulement  le 
fait  d'avoir  par  ces  actes  expose  Tetat  k  une  declaration  de  guerre  ou 
les  Fran5ai8  k  des  represailles.  [Arret  de  cassation,  18  juin  1824. 
(Bourguignon,  tome  3,  page,  91.)]  C'est  la  paix,  ee  sont  les  interets  na- 
tionaux  qu^elle  a  voulu  proteger;  c'est  le  prejudice  eventuel  que  les 
actes  peuvent  produire  qui  devient  la  base  de  la  peine.  Ainsi  la  crimi- 
nalite  nese  puise  pas  dans  la  gravite  intrinseque  des  faits,  mais  dans 
leur  importance  politique,  dans  les  chances  de  guerre  ou  de  represailles 
qa'ils  out  soulevee8;'en  un  mot,  dans  la  perturbation  politique  qu'ils  out 
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Ces  (lispositioDS  ont  6t6  rarement  appliqu^es;  il  importe  d^  lors  de 
recueillir  avec  plus  de  soin  les  especes  ou  cette  application  a  eu  lieu.  Le 
Sieur  Herpin  avait  capture  un  navire  sarde  pendant  qu'il  commandait 
un  navire  colombien ;  accuse  d'avoir  commis  un  acte  hostile  qui  expo- 
salt  la  France  ^  une  declaration  de  guerre  de  la  Sardaigne,  ou  du  moins 
ilb  des  repr^sailles,  il  r^pondait  que  ce  fait  ne  rentrait  point  dans  les 
termes  des  art.  84  et  85,  et  que,  d'aiUeurs,  commis  en  pays  Stranger,  il 

n'^tait  pas  justiciable  des  tribunaux  de  France.  La  cour  de 
[224]    *  cassation  a  rejet^  ces  exceptions  en  se*fondant  sur  ce  que  toute 

la  criminality  pr^vue  par  ces  articles  consistait  uniquement  dans 
le  fait  d'avoir  expose  Tetat  k  une  declaration  de  guerre  ou  les  Franfais 
^  des  reprf^sailles ;  que  le  prejudice  ^ventuel  faisait  rentrer  Facte  in- 
criming  dans  la  categoric  des  faits  que  les  art  5,  6,  et  7  du  code  d'in- 
struction  criminelle  deferent  aux  tribunaux  fran5ais,'et  que  cet  acte 
reunissait,  d'ailleurs,  les  caracteres  pr^vus  et  punis  par  les  art.  84  et  S5. 
I>e  cet  arr^t,  qui  a  jug^  au  fond  en  point  de  fait,  il  r^sulte  cette  seule 
r^gle,  que  les  crimes  pr<3vus  par  cet  ^article  peuvent,  lorsqu'ils  ont  6t6 
commis  en  pays  Stranger,  et  qu'ils  se  trouvent  dans  les  cas  pr^vus  par 
le  code  d'instruction  criminelle,  ^tre  Pobjet  d'une  poursuite  en  France. 

Dans  une  seconde  espece  qui  semble  de  nature  k  se  renouveler  d'a van- 
tage, un  attroupement  de  50  Fran5ais  s'otait  port^  sur  le  territoire  sarde, 
et  avait  exerc6  des  violences  en  vers  un  poste  de  la  douane  ^trang^re, 
dans  le  but  d'enlever  des  objets  introduits  en  contrebande  dans  la 
Sardaigne  et  que  les  pr^pos^s  avaient  saisis.  La  chambre  d'accusation 
de  la  cour  royale  de  Grenoble  a  reconnu  que  ces  fait^  constituaient  des 

actes  hostiles  non-approuv6s  par  le  gouvernement,  lesquels  ex- 
[225]    posaient  *retat  ^  une  declaration  de  guerre;  ou  tout  au  moins 

des  actes  non  approuv^s  par  le  gouvernement,  lesquels  exposaieut 
des  Fran5ai8  k  ^prouver  des  represailles.  II  est  -k  remarquer  que  dans 
cet  arr^t,  comme  dans  le  precedent,  les  juges  out  cru  n^cessaire  d'accu- 
muler  la  double  accusation  des  deux  crimes  prevus  par  les  art.  84  et  85. 
C'est  qu'il  est  Evident  que  la  premiere,  circonscrite  dans  les  termes  trop 
restrictifs  de  Part.  84,  n'a  que  pen  de  chances  de  succ^s.  L'obsetvatiou 
que  nous  avons  faite  plus  haut  se  trouve  done  confirmee  par  la  pra- 
tique.— Jurisprudence  des  codes  criminels  par  M.Bourgnignon,  tome  3«, 
p.  86;*  Commentaire  sur  le  code  penal,  par  M.  Carnot,  seconde 
edition,  tome  1®',  pp.  300  et  seqs. ;  Traite  tli6orique  et  pratique  du  droit 
criminel  franfais,  par  M.  liauter,  tome  1®^,  p.  418,  No.  287. 

f226]  »C. 

[Trauslatiou.] 

Theory  of  the  penal  code  ;  hy  Adolphe  Chauveau  and  Faustin  Seine;  t)drd 
edition,  second  volume^  pages  58  et  seq^  lit.  84-5. 

The  crime  of  treason  is  no  longer  in  question.  The  law  does  no  sup- 
pose any  understanding  to  exist  between  the  agent  that  it  arraigns  and 
the  enemies  of  the  state;  it  punishes  the  imprudent  acts  and  acts  of 
temerity  which  might  make  her  citizens  suffer  from  reprisals,  or  bring 
a  war  with  all  its  chances  and  misfortunes  upon  the  state.  If,  said  a 
famous  magistrate,  (M.  Dupin,  requisitoire  in  the  Jauge  case,)  they  had 
not  ordered  in  the  code  punishment  for  him  who  exposes  his  country  to 
war,  if  the  crime  were  not  punishable,  there  would  be  no  legal  satisfac- 
tion to  the  foreign  nation  which  complained.    War  would  be  the  only 
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remedy ;  or  we  would  be  obliged  to  follow  the  ancients,  who  tied  the 
man's  hands  behind  his  back  with  a  cord,  made  him  cross  the  frontier, 
and  gave  him  up  to  the  foreign  nation  that  it  might  administer  justice 
on  his  case.    This  would  be  unnatural.    A  country  must  have  its  own 
laws  and  its  own  judges  to  judge  and  punish  guilty  persons,  in  order 
that  it  may  offer  to  a  foreign  state  a  just  satisfaction.    French  law  has 
preserved  the  national  dignity  in  putting  among  crimes  acts  of  this  na- 
ture, and  in  reserving   judgment  on  them  for  French   judges. 
{227]    ♦Whatever  be  this  decision  it  should  be  respected ;  then,  if  war  fol- 
lows, it  will  be  a  just  one.    Let  us  look  at  the  text  of  the  articles : 
ART.  84.  #        '       #  *  #  »  # 

Art.  85.  *##»»# 

It  is  evident  that  the  two  arrangements  provide  for  the  same  action, 
but  supposing  it  divided  into  different  species  and  imprinting  different 
characters  upon  it.  We  will  successively  examine  these  two  hypo- 
theses. 

M.  Carnot  appeared  to  think  that  article  84  applied  only  to  govern- 
ment agents,  and  he  depends  upon  the  statement  that  only  agents  of 
the  government  can,  by  hostile  aggressions,  and  infractions  of  treaties, 
expose  the  state  to  a  declaration  of  war.  The  penal  code  of  1791,  in 
fact,  reads,  article  2,  section  1,  part  2  :  "  If  ^ny  hostile  aggression  or  in- 
fraction of  a  treaty  has  been  committed,  which  tends  to  cause  war  be- 
tween France  and  a  foreign  country,  *  »  ♦  the  minister  who  shall 
have  given  or  countersigned  the  order,  or  the  commander  of  the  national 
forces  on  land  or  water  who,  without  orders,  shall  have  committed  the 
hostile  aggression  or  infraction  of  treaty,  shall  be  punished  by  death.'' 
But,  altbough  the  legislator  of  1791  occupied  himself  only  with  the 
hostile  acts  of  public  functionaries,  our  code  has  effaced  this  restriction. 
The  article  in  employing  the  word  whoever  left  no  doubt  as  to  its  gener- 
ality. The  law  has  not  defined  hostile  a3t8,  and  perhaps  a 
[228]  det^inition  was  impossible.  Generally,  acts  of  this  nature  get 
all  their  political  value  from  the  circumstances  under  which  they 
take  place.  A  grave  and  imi)ortant  act  will  have  no  serious  consequence 
if  committed  against  a  nation  closely  bound  in  friendship  to  France. 
Under  other  circumstances,  the  least  act  might  occasion  a  conflict  and 
throw  the  nation  into  a  state  of  alarm.  It  is  necessary,  then,  to  confine 
oneself  to  the  terms  of  the  law,  that  hostile  actions  are  all  material 
acts  which,  not  being  approved  by  the  government,  have  exposed  the 
state  to  a  declaration  of  war. 

Thus  it  would  not  be  enough  that  the  hostile  acts  should  have  simply 
caused  an  exposure  to  hostilities ;  the  law  formally  demands,  in  order 
to  constitute  the  crime,  the  peril  and  alarm  of  a  declaration  of  war. 
This  point  was  solemnly  recognized  by  the  court  of  cassation  in  the 
Jauge  case. 

And  this  gives  us  occasion  to  observe  what  may  be  regarded  as  a 
deficiency  in  the  law.  In  the  political  state  of  Europe  it  would  be  diffi- 
cult for  the  isolated  act  of  a  simple  citizen,  or  even  of  a  public  func- 
tionary, to  cause  a  war  between  two  nations.  A  declaration  of  war  does 
not  take  place  until  the  offended  State  has  demanded  explanations,  and 
if  the  act  has  been  committed  without  connivance  of  the  govern- 
[229]  ment — connivance  to  which  the  agent  belongs — *as  soon  as  that 
government  disavows  it,  it  is  improbable  that  war  will  result. 
From  this  it  follows,  and  we  are  confirmed  by  experience  that  article 
84,  although  intended  to  suppress  a  culpable  act,  must  remain  in  our 
laws  without  application.  But  it  would  have  been  otherwise  if  the 
legislators  had  modified  one  of  the  details  constituting  the  crime  5  if  > 
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they  had  confined  themselves  to  demanding  that  the  hostile  acts  should 
be  of  a  nature  not  to  expose  the  State  to  a  declaration  of  war,  but  to 
expose  it  to  simple  acts  of  hostility ;  for  the  aggressions  which  are 
most  often  made,  either  on  the  frontier  between  the  border  inhabitants, 
or  in  the  sea  on  an  isolated  island,  may  provoke  acts  of  the, same  na- 
ture, but  not  a  declaration  of  war.  It  might  be  objected  that  the  case 
where  the  aggression  provokes  hostilities  against  the  State  is  provided 
for  in  the 'terms  of  article  S5.  This  would  be  incorrect;  this  article 
punishes  only  those  who  expose  the  French  to  the  danger  of  reprisals. 
Then  this  expression,  opposed  to  the  one  relative  to  the  acts  which  ex- 
pose the  State  to  war  in  article  84,  indicates  clearly  that  the  first  of 
these  articles  only  provided  for  reprisals  against  private  persons,  and 
we  shall  presently  see  that  this  is  also  the  meaning  of  this  provision. 
The  hypothesis  now  remains  where  the  aggression  has  drawn  on  hos- 
tilities against  the  cx)untry,  but  not  war ;  but  this  hypothesis  does 
[230]    not  *enter  into  either  of  these  incriminations. 

What  do  we  understand  by  acts  which  expose  the  French  to 
reprisals  ?  Mr.  Carnot  thinks  that  the  legislature  meant  outrages  and 
acts  of  violence  committed  against  the  sabjects  of  a  foreign  nation.^ 
In  fact,  since  these  acts  expose  the  French  individually  only  to  repri- 
sals, and  not  society  at  large  in  France,  it  therefore  follows  that  in  the 
law  provision  is  made  for  the  offenses  of  individuals  only.  Neverthe- 
less, it  appears  necessary  to  us  that  the  reprisals  should  be  ordered  by 
the  foreign  gov^ernment.  Keither  can  we  agree  with  M.  Hans  that  an 
insult  given  to  an  Englishman  in  Brussels  would  be  a  reason  for  apply- 
ing this  article,  because  Belgians  residing  in  London  might  be  exposed 
to  reprisals  even  before  any  decision  of  the  foreign  authorities  had  pro- 
nounced in  favor  of  reprisals.  Here  are  neither  the  acts  nor  the  repri- 
sals had  in  view  by  the  law.  In  general,  it  intended  to  prevent  the  acts 
of  violence  and  the  depredations  against  a  friendly  territory  which 
[231]  might  take  place  on  the  frontiers  of  the  kingdom.  Un*doubtedly 
there  may  be  an  infinite  variety  of  such  acts  of  violence ;  but 
they  must  be  so  aggravated  as  to  cause  danger  of  reprisals,  and  at  last, 
according  to  the  law  of  nations,  to  demand  the  intervention  of  a  for- 
eign power. 

In  the  application  of  these  two  articles  we  should  not  lose  sight  of 
the  fact  that  it  is  not  the  hostile  acts,  the  violence,  or  the  depredations 
that  the  law  punishes,  but  only  the  fact  of  having,  by  these  acts,  ex- 
posed the  state  to  the  danger  of  a  declaration  of  war,  or  the  French  to 
reprisals.^  The  law  was  meant  to  insure  peace  and  protect  the  national 
interests.  It  is  the  eventual  injury  that  the  actions  may  produce  which 
forms  the  foundation  of  the  punishment. 

Thus  the  criminality  is  not  in  the  intrinsic  gravity  of  the  acts,  but  in 
their  political  importance,  in  the  probabilities  of  war  or  reprisals  to 
which  they  have  given  rise ;  in  a  word,  in  the  political  agitation  which 
they  have  occasioned. 

The  provisions  here  made  have  been  rarely  applied ;  it  is  important, 
however,  to  collect  carefully  the  cases  where  an  application  has  been 
made.  One  IToquin  (?)  captured  a  Sardinian  vessel  while  in  command 
of  a  Colombian  vessel,  accused  of  having  committed  a  hostile  act  which 
exposed  France  to  a  declaration  of  war  by  Sardinia,  or,^at  least,  to  re- 

^  Article  136  of  the  Prussian  code  reads :  He  who  commits  outrages  on  subjects  of  a 
foreign  power,  even  outside  the  kingdom,  and  thus  exposes  Prussian  subjects  to  repri- 
sals on  the  part  of  the  foreign  government,  shall  be  punished  as  if  he  had  committed 
the  oftense  in  the  interior. 


^Decree  of  cassation,  18  June,  1824.    f  Bourgnignon,  vol.  3,  p.  91.) 
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prisals ;  he  answered  that  this  act  was  not  included  in  the  terms 
[232]  of  articles  84  •and  85,  and  that  besides  being  commit!^  in  a  for- 
eign country,  the  tribunals  of  France  had  not  jurisdiction.  The 
court  of  cassation  rejected  these  exceptions,  supporting  itself  by  saying 
that  the  criminality  provided  for  in  these  articles  was  simply  the  fact 
of  having  exposed  the  state  to  a  declaration  of  war,  or  the  French  to 
reprisals;  that  the  eventual  injury  was  what  brought  the  act  within  the 
category  of  articles  5,  6,  and  7  of  the  code  of  Inst.  Crim.,  referring  to 
French  tribunals ;  and  besides,  this  act  recognized  the  acts  provided  for 
and  punished  by  articles  84,  85.  From  this  opinion,  which  decided 
fundamentally  on  point  of  facts,  this  rule  follows  that  the  crimes  pro- 
vided for  in  these  articles  may  be  prosecuted  in  France  when  they  have 
been  committed  in  a  foreign  country,  and  come  under  the  provisions  of 
the  code  of  Crim.  Inst. 

A  second  case  of  a  kind  which  appears  to  be  likely  to  come  up  again, 
is  as  follows:  A  mob  of  fifty  Frenchmen  went  upon  Sardinian  territory, 
and  used  violence  against  the  foreign  post  of  customs  in  order  to  carry 
ofi'  certain  objects  smuggled  into  Sardinia,  and  which  had  been  seized 
by  the  officers.  The  "  Chambred  accusation  ^  of  the  royal  court  of  Gre- 
noble declared  that  these  acts  constituted  hostile  acts  not  approved  by 
government,  which  exposed  the  state  to  a  declaration  of  war,  or,  at 
least,  acts  not  approved  by  government,  which  exposed  the  French  to 
reprisals.  And  in  this  opinion  we  have  to  observe,  as  in  the 
[233]  •preceding  one,  that  the  judges  thought  it  necessary  to  use  a 
double  accusation  of  the  two  crimes  provided  for  in  articles  84 
and  85.  For  it  is  evident  that  the  first  accusation  has  little  chance  of 
success,  on  account  of  the  too  restricted  wording  of  article  84.  The 
observation  which  we  made'above  is  thus  confirmed  by  practice. — (See 
also  Jurisprudence  of  Criminal  Codes,  by  W.  Bourguiguon,  3  vol.,  p.  86; 
Commentary  on  the  Penal  Code,  by  N.  Carnot,  2d  edition,  1  vol.,  p.  300 
etseq.;  Historical  Practical  Treatise  on  French  Criminal  Law,  by  M. 
Eauter,  1  vol.,  p.  418,  No.  287.) 


[234]  ♦D. 

Dalloz,  Jurisprudence  gSnirale^  tome  XXXIV,  repartir,  p.  1680. 
DuvEBOiER,  Collection  des  lois,  etc.j  tome  25,  10-11  avril  1825. — Loi 
po  ur  la  sftret^  de  la  navigation  et  du  commerce  maritime. 

Tit.  I. — Du  Crime  de  Piraterie. 

Art.  I.  Seront  poursuivis  et  jug^s  comme  pirates :  1^  Tout  individu 
faisant  partie  de  I'^quipage  d'un  navire  ou  b^timent  de  mer  quelconque, 
arm^  et  naviguant  sans  ^tre  ou  avoir  6t6  muni  pour  le  voyage  de  passe- 
port,  r61e  d'^quipage,  commissions  ou  autres  actes  constatant  la  l^giti- 
niit6  deTexpMition  ;  2o  Tout  commandant  d'nn  navire  ou  batiment  de  mer 
arm^  et  porteur  de  commissions  d^livr^es  par  deux  ou  plusieurs  puis- 
sances ou  ^tats  differenta. 

II.  Serontpoursuivisetjug^s  comme  pirates:  P Tout  individu  faisant 
partie  de  I'equipage  d'un  navire  ou  batiment  de  mer  franjais,  lequel 
commettrait,  k  main  arm^e,  dea  actes  de  depredation  ou  de  violence,  soit 
en  vers  des  navires  fran^ais  ou  des  navires  d'une  puissance  avec  laquelle 
la  France  ue  serait  pas  en  etat  de  guerre,  soit  envers  les  Equipages  ou 
chargements  de  ces navires;  2^  Tout  individu  faisant  partie  de  I'^qui- 
page  d'un  navire  ou  batiment  de  mer  stranger,  lequel,  hors  I'etat 
[235]  de  guerre  et  sans  etre  pourvu  de  lettres  de  marque  *ou  de  com- 
missions reguMeres,  commettrait  les  dits  actes  envers  des  navires  ^ 
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frangais,  lears  Equipages  ou  chargements;  3"  Le  capitaine  et  les  officiers 
de  tout  navire  ou  batimeut  de  nuer  quelconque  qui  aurait  commis  des 
actes  d'hostilit^  sous  un  pavilion  autre  que  celui  de  I'etat  dont  il  aurait 
commission. 

III.  Seront  ^galement  poursuivis  et  juges  comme  pirates:  1®  Tout 
Fran^ais  ou  naturalise  Fran9ais  qui,  sans  I'autorisation  du  roi,  prendrait 
commission  d'une  puissance  ^trangere  pour  commander  un  navire  ou 
batimeut  de  mer  arm^  en  course;  2*»  Tout  Fran^ais  ou  naturalist  Fran- 
§ai8  qui,  ayant  obtenu,  m^.me  avec  Tautorisation  du  roi,  commission  d'une 
puissance  etrangere  pour  commander  un  navire  ou  batimeut  de  mer 
arm^,  commettrait  des  actes  d'liostilite  envers  des  navires  franfais,  leurs 
Equipages  ou  chargements. 

ly.  Seront  encore  poursuivis  et  jug^s  comme  pirates :  1**  Tout  individa 
faisant  partie  de  Tequipage  d'un  navire  ou  batimeut  de  mer  fran^ais  qui, 
par  fraude  ou  violence  envers  le  capitaine  ou  commandant,  s'emparerait 
du  dit  batiment;  2''  Tout  individu  faisant  partie  de  I'equipage  d'uu 
navire  ou  batiment  de  mer  fran(;ais  qui  le  livrerait  a  des  pirates  ou  ^ 
I'ennemi. 

[230]  *D. 

[Translation.] 

Dalloz,  General  Jurisprudence^  vol.  xxxiv,  p.  1680  ct  seq. 
DUVERGIEU,  Collection  of  Laws,  &c.,  vol.  23;  10,  11,  April,  1825.    Law 
for  tbe  safety  of  maritime  navigation  and  commerce. 

TITLE  I. — The  crfme  of  piracy. 

Art.  1.  To  be  prosecuted  and  convicted 'as  pirates:  1.  Every  indi- 
vidual forming  part  of  the  crew  of  any  armed  ship,  or  vessel  whatever, 
sailing  without  passi>ort,  manifest,  commission,  or  other  pj^pers  showing 
the  legality  of  the  voyage.  2.  Every  commander  of  armed  vessel  carry- 
ing the  commissions  of  two  or  more  ditterent  powers  or  states. 

2.  To  be  prosecuted  and  convicted  as  pirates:  1.  Every  individual 
forming  part  of  the  crew  of  a  French  vessel,  which  has  by  force  com- 
mitted acts  of  depredation  or  violence,  either  against  French  vessels  or 
those  of  a  power  with  which  France  is  not  in  state  of  war,  or  their  crewa, 
or  cargoes.  2.  Every  individual  belonging  to  the  crew  of  any  forei^ 
vessel  that  commits  the  said  acts  against  French  vessels,  their  crews  or 
cargoes,  there  being  no  war  between  the  countries  at  the  time,  and  tbe 
vessel  not  being  provided  with  letters  of  marque  or  regular  commissions. 
3.  The  captain  and  officers  of  any  vessel  whatever  which  shall  have 
committed  acts  of  hostility  under  the  flag  of  a  country  other  than  that 
of  the  state  whose  commission  it  ciirries. 

3.  Also  to  be  prosecuted  and  convicted  as  pirates:  1.  Every  French- 

man, or  naturalized  Frenchman,  who,  without  the  authorization 
[237]    of  the  King,  shall  take  a  commission  *from  a  foreign  power  to 

command  an  armed  vessel.  2.  Every  Frenchman,  or  naturalized 
Frenchman,  who,  having  obtained  a  commission  from  a  foreign  power  to 
command  an  armed  vessel,  even  with  the  authorization  of  the  King, 
shall  commit  acts  of  hostility  against  French  vessels,  their  crews,  or 
cargoes. 

4.  Also  to  be  prosecuted  and  convicted  as  pirates:  1.  Every  individual 
forming  part  of  the  crew  of  a  French  vessel,  that,  by  fraud  or  violence 
toward  the  captain,  shall  have  obtained  possession  of  the  said  vessel. 
2.  Every  individnal  forming  part  of  the  crew  of  a  French  vessel  that 
shall  have  given  it  up  to  pirates,  or  the  enemy.  ^  t 
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[838]  'No.  2.— THE  ARMAN  CONTRACT. ' 

E. 
Consultation  de  M.  Berryer, 

L'ancien  avocat  soussign^,  vu  le  m^inoire  k  consulter  pr^sent^^  au 
nom  du  gouvernement  des  fitats-Uiiis  d'Am^rique,  ensemble  les  pieces 
justificatives  qui  y  sont  jointes,  ddlib^rant  sur  les  questions  qui  lui 
sent  soumises,  est  d'avis  des  resolutions  suivantes : 

Be  I'expos^  contenu  dans  le  m^moire  k  consulter,  et  des  documents 
qui  I'accompagnent,  r^sulte  la  preuve  complete  des  faits  qu'il  importe 
d'abord  de  r^sumer. 

En  1861,  an  mois  de  f(6vrier,  plusieurs  ^tats  du  sud  de  rAm^rique 
Septentrionale,  r^gie  alors  par  la  Constitution  federate  des  £tats-VniSj 
r^solurent  de  se  s6parer  des  l5tats  du  nord,  et  se  r^unirent  en  un 
congrfes  pour  constituer  le  gouvernement  des  £tats-ConfMMs  WAmSrique. 
La  guerre  eutre  les  coufederes  et  le  gouvernement  federal  ^clata  dans  le 
mois  d'avril. 

Au  10  juin,  de  la  memeann^e,  parnt  dans  la  partie  officielle  du 
[239]    Moniteur  une   d<5claration  *8ouraise  par  le  ministre  des  aft'aires 
etrangeres  k  PEmpereur  des  Fran5ais  et  revetue  de  son  approba- 
tion. 

Par  cet  acte  solennel,  PEmpereur,  prenant  en  consideration  I'etat  de 
paix  qui  existe  entre  la  France  et  les  Stats'  Vnis  d''Am6rique^  r^solut  de 
maintenir  une  stricte  neutrality  dans  la  lutte  engag^e  entre  le  gouverne- 
ment de  rUnianet  les  etats  qui  pr^tendent  former  une  confederation 
particuliere,  declare,  entre  autres  dispositions: 

3°.  II  est  interdit  k  tout  Franyais  de  prendre  commission  de  Tune 

des  deux  parties  pour  armer  des  vaisseaux  de  guerre  .  .  .  ou  de  concourir,  d^uue 
mani^re  quelconqne,  i^  I'^quipement  ou  I'armemeut.d'un  navire  de  guerre  ou  corsaire 
de  Tune  des  parties. 

b^,  Les  Frao^ais  r^idant  en  France  ou  j\  T^tranger  devront  <^«;ale- 

ment  s'abstenir  de  tout  fait  qui,  commis  en  violation  des  lois  de  Pempire  ou  du  droit 
des  gens,  pourrait  6tre  consid6r<^  commo  un  acte  hostile  ii  Tune  des  deux  parties  et 
contraire  4  la  neutrality  que  nous  avons  rt^solu  d'adopter. 

La  declaration  imperiale  se  termine  en  ces  termes: 

f  240]  Les  contrevenants  aux  defenses  et  recomman'dations  cod  tenues  dans  la  prison  to 
d^laration  seront  poursuivis,  s'il  y  a  lieu,  couforui<?ment  aux  dispositions  de  la  loi 
da  10  avril  1825,  et  aux  articles  84  et  85  du  Code  p<^nal,  sans  prejudice  de  Papplication 
qu'il  pourrait  y  avoir  lieu  de  faire  aux  dits  contrevenants  des  dispositions  de  Particle 
21  du  Code  Napol^n  et  des  articles  Ho  et  suivants  du  d^cret  du  24  mars  1852  sur  la 
marine  marchande,  313  et  suivants  du  Code  pdual  pour  Tarmde  de  mer. 

Malgre  cette  declaration  publique  de  la  neutralit6  de  la  France,  malgre 
les  prohibitions  formelles  qu'elle  prononce  conform^ment  aux  regies  du 
droit  des  gens  et  aux  dispositions  sp^ciales  des  lois  fran5aises,  une  con- 
vention a  ete  conclue  le  15  avril  18G3,  entre  M.  Lucien  Arman,  con- 
structeur  maritime  k  Bordeaux,  et  le  capitaine  James  Dunwoody  Bul- 
lock, Ami^ricain,  agent  du  gouvernement  des  etats-confed^r^s  du  sud, 
stipulant  dans  cet  acte  d^ordre  et  pour  compte  des  mandats  quMl  ne  fait 
pas  connaitre,  et  dont,  est-il  dit,  il  aproduit  lespouvoirs  en  regie.  Pour 
rex^cntion  du  traits,  M.  Bullock  6lit  domicile  chez  M.  Erlanger,  banquier, 
4  Paris. 

Par  ce  traits,  M.  Annan  "  s'engage  i\  construire  quatre  bateaux  k 
vapeur  de  quatre  cent  chevaux  de  force  et  disposes  i\  recevoir  un  arme- 

ment  de  dix  k  douze  canons.'' 
[241]       *Il  est  stipule  que  M.  Arman  construira  dans  ses  chantiers  k 
Bordeaux  deux  de  ces  naviresy  et  confiera  a  M.  Voruz  VexScution 
des  deux  autres  navires^  qui  seront  construits  simultanement  dans  les  chan- 
tiers de  Nantes.  _^ .    s 
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Pour  d^guiser  la  destination  de  ces  quatre  navires,  il  est  6crit  dans 
I'acte  qu'ils  doivent  etre  consacr^s  k  **etablir  une  communication 
r^guliere  entre  SLang-hai,  Y^do,  et  San  Francisco,  passant  par  le  d6- 
troit  de  Van  Di^men,  et  aussi  qu-ils  doivent  fetre  propres,  si  le  cas  se 
pr<5sente,  k  ^tre  vendus,  soit  d  Pempire  chinois,  soit  h  Tempire  du  Japon." 

Enfin  M.  Bullock  s'eugage  A  faire  connaitre  aux  constructenrs  la  maison 
de  banque  qui  sera  charg^e  d'effectuer  ^  Paris  le  paiement  du  prix  de 
chacun  der  ces  navires,  fix!  ^  la  somme  de  1,800,000  francs. 

Le  1^^  juin  suivant,  M.  Arman,  pour  se  conformer  h  Fordonnance  royale 
du  12  juillet  1847,  adressa  ^  M.  le  ministre  de  la  marine  la  demande 
d'une  autorisation  de  munir  d'un  armement  de  doaze  k  quatorze  canons, 
de  30,  quatre  navires  k  vapeur  en  bois  et  fer,  en  construction,  detuo  dans 
8€8  chaniiers  dr  Bordeaux^  un  chez  MM.  Jollet  et  Babin  A  Nantes,  un  chez 
M.  Dubigeon  a  Nantes. 

"Ces  navires,''  est-il  dit  dans  lalettre  adress^e  au  ministre,  "sont  des- 
tines, par  un  armateur  Stranger j  h  faire  le  service  des  mers  de  Chine 
[242]  et  du  Pacitique  entre  *la  Chine,  le  Japon,  et  San  Francisco. 
Leur  armement  special  a  en  outre  pour  but  d'en  permettre  even- 
tuellement  la  vente  aux  gouvernements  de  Chine  et  du  Japon. 

"  Les  canons  seront  executes  par  les  soins  de  M.  Yoruz  ain6,  de  Nantes." 

La  lettre  de  M.  Arman  se  termine  en  ces  mots: 

.  .  .  .  Les  constructions  ^tant  d6\h  entreprises  depuis  le  15  avril  dernier,  je  prie 
Yotre  excellence  de  vonloir  bien  accorder  le  plus  t6t  possible  k  M.  Yoruz  rautorisation 
<|ue  je  soUicite  et  que  present  Tordonnance  royale  du  12  juillet  1847. 

Sur  cet  expose,  et  i>our  la  destination  suppos^e  des  quatre  navires, 
I'autorisatiou  fut  accord^e  par  M.  le  ministre  de  la  marine  d^s  le  6  juin, 
ainsi  qu'elle  4tait  demand^e  par  M.  Arman. 

Le  m^mejour,  6  juin  1863,  M.  Slidell,  autre  agent  du  gouvernement 
des  ^tats-conf6d6r^s,  adressait  k  M.  Arman  la  lettre  suivante: 

En  cons^uence  de  Tautorisation  minist^rielle  que  vous  m'avez  montr^e,  et  que  je 
juge  suffisaute,  le  traits  du  15  avril  devieut  obligatoire. 

Trois  jours  apres,  le  9  juin,  M.  Erlanger,  banquier  k  Paris,  chez  qui 
M.  Bullock  avait  pris  domicile  dans  le  traits  du  15  avril,  et  qui  devai 
garantir  les  paiements  aux  constructenrs,  ^crivait  k  M.  Arman : 

[243]      *Je  m'engage  k  vous  garantir  les  deux  premiers  paiements  des  navires  que  vooa 
constrnisez  pour  les  conf^^r^,  moyennant  une  commission,  etc. 

Les  conditions  finauci^res  propos^es  par  M.  Erlanger  furent  accept^es 
par  M.  Arman,  qui,  le  m^me  jour,  le  9  juin,  adressa  4  M.  Voruz,  4 
Nantes,  le  t^l^gramme  suivant : 

A  M.  VoRUZ,  Grand  Hdtely  Paris  : 
J'al  sign^;  sans  modification,  la  lettre  k  Erlanger  ;  elle  est  au  courrier. 

ARMAN. 

De  son  c6t^,  M.  Erlanger  ^crivait,  sous  la  m^me  date,  h  Mr.  Voruz,  4 
Nantes: 

Voici  les  lettres  d'engagements,  le  coutrat  et  la  copie.  Comme  vous  habitez  sous 
le  mSme  toil  que  le  capitains  Bullock^  vous  aurez  peut-^tre  I'obligeance  de  lui  faire  signer 
la  copie  du  contrat.    J'ai  ^rit  directement  k  M.  Arman.    Recevez,  etc. 

Le  lendemain,  10  juin,  M.  Arman  adressait  k  M.  Voruz  une  lettre  ainsi 
conyue : 

Cher  Monsieur  Yoruz  :  Je  vous  accuse  reception  de  votre  lettre  cbarg<5e  du  9,  et  du 

mandat  de  Bullock  de  720,000  fr.,  qui  ^tait  inclus.    Je  m'empresse  de  vous  donuerd^ 

charge,  ainsi  que  vous  le  d^Ssirez,  des  pieces  que  vous  avez  signt^es  anx  mains  de  M. 

Bullock  pour  le  premier  paiement  dee  deux  navires  de  400  chevauXj  que  Je  construis 

[244]  pour  le  compte  des  con/Sder^  ''simultan^ment  avec  ceux  que  vous  faites  construire 

par  MM.  Jollet  et  Babin,  et  Dubigeon 

Je  vous  prie  de  faire  en  sorte  d'obtenir  de  M.  Bullock  la  proraesse  de»Doua  repbour- 
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<*er  cnliii  de  couipte  des  escoiuptes  de  garjiotie  <}iie  nous  payouH  ii  M.  Erlanger.     Re- 
cevezy  etc. 

D'autre  part,  MM.  JoUet  et  Babin,  et  Dubigeon  fils,  charg6s  de  la 
constructiou,  dans  leurs  cbau tiers  '^  Nautes,  de  deuxdes  quatre  aavires, 
ainsi  qu'il  est  dit  dans  la  lettre  adreasee  le  I*''  jiiin  par  Mr.  Arman  k  M. 
le  miDlstre  de  la  marine,  ^crivaient,  le  10  du  meine  mois,  a  M.  Voruz: 

MoN  Cher  Voruz  :  Aprns  avoir  pris  couDaissance  des  conditions  financiered  qui 
VOU8  ont^t'^  faites  par  la  maisou  Erlanger,  ainsi  que  des  lettres  intervenues  entre  vous 
et  MM.  Slidell  et  Bullock,  nous  venouH  vous  rappeler  nos  conventions  verbales,  afin 
de  bien  pr^ciser  nos  positions  renpectives  dans  cette  affaire. 

D'autres  personnes,  avec  entiere  connaissance  de  la  veritable  destina- 
lion  de  ces  constraetions  et.  de  ces  armementsmaritimes,  devaient  pren  - 
dre  aue  part  notable  dans  les  benefices  de  Fop^ration  et  sapporter  pro  - 
l>ortiouellement  les  escoinptes  de  garantie  stipules  en  faveur  de  M.  Er  - 

langer.  C'est  pour  s'entendre  sur  ce  dernier  objet  que  M.  Henri 
j245]    Arnous  Riviere,  n^goeiaut  u  Nantes,  ^crivait  des  ♦le  8  juin  k  M. 

Voruz  aire : 

La  complication  finauci^re  survenue  au  joiird'hui  dans  Faffaire  dont  le  contrat  a  6t6 
«igD^  le  15  avnl  dernier  entre  M.  Armau,  vous  et  le  capltaine  Bullock,  motive  la  pro- 
I>o»ition  que  je  viens  vous  souniettre. 

MM.  Mazeline  et  C**,  du  Havre,  etaient  chargees  de  la»confection  des 
ittachines  <\  vapeur  pour  les  quatre  navires  k  helice,  dont  les  coqaes  se 
coDstruisaient  dans  les  chantiers  de  Bordeaux  et  de  Nantes.  Mais  igno- 
raient-ils  la  veritable  destination  4e  6es  b^timents  de  guerre  lorsqu'ils 
f3crivaient  k  M.  Voruz  aln^,  le  23  juin  1863  ? 

Monsieur:  En paraphantj  i\  y  a  quelques  jours,  le  marche  Bullock,  etc.,  nous  avous 
oinis,  vous  et  nous,de  redresser  une  errenr  de  dimension  des  maohiuAs,  •t^;.  Nous  vous 
prions  de  nous  ^rire  que  ces  deruieres  mesures,  qui  sont  en  construvtiony  sout  bien  celles 
coo  venues  entre  nous. 

Tout  6tait  done  parfaitenient  concerts  entre  les  divers  participants 
pour  Texecution  du  traits  pass6  le  15  avril  1863  entre  M.  Arman,  con- 
Atrncteur  franjais.  et  M.  le  capitaine  Bullock.  Ce  traite  a  6te  express^- 
ment  ratifi^  par  jVI.  Slidell,  agent  diplomatique  des  etats-confed^r^s, 
^nivaiit  sa  lettre'  adress^e  k  M.  Arman  le  6  juin  1863. 

Les  aut/orisations  mini8t4^rielle8  exig^es  par  la  loi  francjaise  pour 
1 246]  la  construction  et  I'armement  *des  batiments  de  guerre  ont  ^t^  ac- 
cordees,  radrainistration  ayantsansdoute  6teabus6e  par  lapreten- 
due  destination  qu'un  armafewr  67ra?M7^r  devait  donner  si  ces  navires  d© 
giierre  dans  les  mers  de  Chine  et  duPacifique,  et  par  la  condition  ^ventu- 
ellede les  vendreaux  gouvemments  de  Chine  ou  du  Japon.  Mais  leur  des- 
tination veritable  pour  le  service  des  ^tatsbellig^rantsdii  sud  est  parfaite- 
nient connue  der  tons  les  int^ress^s.  Les  constructions  des  vaisseaux,  de 
leurs  machines,  de  leurs  armements,  sont  en  pleine  activite.  Les  paie- 
nients,  garantis  aux  construeteurs  par  une  maison  de  banque  puissante^ 
M>nt  en  partie  effectues. 

Une  seconde  operation  doit  avoir  lieu.  Le  14  juillet  1863,  M.  Voruz 
aine,  ecrivant  de  Paris  k  son-lils,  M.  Anthony,  lui  annonce  que  le  capi- 
taine Bullock  et  M.  Armau  sont  paf  tis  la  veiHe  pour  Bordeaux,  ainsi  que 
M.  Erlanger,  banquier,  et  qu'il  s'agit  d'un  traite  pourdes  navires  blinds. 
En  meroe  temps  il  lui  dit  qu'une  affaire  est  faite  avec  un  sieur  Blakeley, 
fondeur  anglais,  pour  la  fourniture  de  48  pieces  de  canon  avec  200  bou- 
lets  par  piece.  "Le  marche,"  dit-il,  *^  est  fait  d'une  maniere  qui  nous  as- 
sure la  fourniture  exclusive  de  tout  ce  qui  pourra  etre  executS  en 
France." 

he  15  juillet,  le  meme  M.  Voruz,  en  rappelant  k  M.  le  ministre 
[247]    de  la  marine  que,  par  *sa  lettre  en  date  du  6  juin,  il  a  bien  voulu 


2a u  .,  ^^ 

-'igitized  by 


Google 


18  TREATY    OF    WASHINGTON PAPERS    ACCOMPANYING 

I'autoriser  'k  ex6cater,  dans  ses  usiiies  k  Nantes,  les  canons  n^ces- 
saires  ^  Parraement  de  quatre  navires,  dont  deux  sont  en  construction  h 
Bordeaux^  dans  les  chantiers  de  M.  Armanj  ei  deux  dans  les  cliantiers  de 
Nantes^  demande  au  ministre  "  la  permission  de  visiter  l¥tablissement 
du  gouvernement  ^  Raelle,  pour  avoir  les  ameliorations  effectu^es  dans 
Foutillage,"  etc.  Cette  permission  fut  accord^e  le  9  aofit. 

TJne  nouvelle  convention  est  sign6e  double  k  Bordeaux  le  10  juillet 
1863: 

Entre  M.  Arman,  constnictear  maritime  k  Bordeaux,  d^pnt^  an  Corps  Id^ifislatlf,  qual 
de  la  Mounaie,  6,  et  M.  James  Dun  woody  Bullock,  agissant  d^ordre  et  pour  compte  de 
mandants  dont  il  a  produit  les  ponvoirs  en  r^.gle,  ^iisant  domicile  chez  M.  M.  £mile 
Erlanger,  rue  de  la  Chauss^e  d'Antin,  21,  k  Paris,  ont  ^t^  arr6t^s  les  conventions 
Huivantes : 

Art.  !•'.  M.  Arman  s'engage  en  vers  M.  Bullock,  qui  I'accepte,  h  construire  pour  son 
compte,  dans  ses  cliantiers  de  Bordeaux,  deux  bsliiments  b^Slicesii  vapeur,  ^  coque  boU 
et  fef,  de  300  chevaux  de  force,  k  deux  helices,  avec  deux  blockham  blindly  conformes 

au  plan  accepts  par  M.  Bullock. 

•  »»**>»  •* 

[248]      *Art.  3.  Resterout  seuls  k  la  charge  de  M.  Bullock  les  canons,  les  armes,  les 
projectiles,  les  poudres,  le  combustible  et  enfiu  les  salaires  et  les  vivres  de  lV<iui- 
page. 

Art.  5.  Les  bfi^tinieuts  seront  munis  d'une  machine  h  vapeur  de  300  chevaux  de  force, 
de  200  kilogrammes  le  cheval,  k  condensation,  constrnite  par  M.  Mazeline  du  Havre. 

Art.  6.  Les  deux  navires  devrout  6tre  admis  et  prdts  i!i  faire  leurs  essais  dans  un 
d<^lai  de  dix  mois. 

•  »  *  '*•  "  *  * 

Art.  9.  Le  prix  de  chacun  de  ces  navires  est  fix6  k  la  somme  de  deux  millions  de 
francs,  qui  sera  pay^e  ii  Paris  un  cinqieme  comptaut. 

Art.  11.  M.  Bullock  a  d<;Hign6  la  maison  fi.  Erlanger  et  C"',  comme  ^tant  charg^Se 
d'effectuer  les  paiements  ii  Pads  et  devant  accepter  les  clauses  tinaucieres  du  pr<?«ent 
traits. 

Le  17  juillet,  M.  Voruz  aine  6crit : 

Je  re^ois  aujonrd'hui  une  lettre  d^Amons,  de  Bordeaux,  qui  me  dit  qu'Arman  vient 
de  signer  le  marcb^  pour  deux  canouni^resblind<5es,  de  300  chevaux  de  force,  pour  deax 
miUions  chaque. 

Enfin,  le  12  ao(it,  M.  Bullock,  rest^  charge,  par  Particle  3  du  traits  du 
16  juillet  ci-dessus,  des  canons,  des  armes,  des  projectiles,  etc., 
[249]    pour  les  deux  canonnieres  blind^es,  adressait  k  M.  Voruz  *la  let- 
tre suivante : 

Liverpool,  12  aoUt  1863. 

J^u  re^u,  M.  Voruz,  votre  lettre,  du  4  conrant,  avec  les  indications  de  prix  du  canon 
de  30,  et  de  ses  accessoires.  II  ne  m'est  pas  possible  de  dire  si  je  vous  donnerai  qq 
ordre  positif  et  direct  pour  de  semblables  canons  avant  d'avoir  appris  du  capitaine 
Blakeley  comment  Paffaire  de  son  propre  module  de  canon  cercM  k  4t6  comprise.  Je 
serais  cependant  charmd  de  traiter  une  affaire  avec  vous,  si  nous  pouvonp  nous  accorder 
Bur  les  conditions.    Nous  discuterons  tout  cela  quand  j'irai  k  Nantes. 

II  est  <^ans  mes  intentions  de  confier  mes  affaires  k  anssi  peu  de  mains  que  possible, 
et  j'esp^re  que  nous  tomberons  d^accord  sur  tons  les  points  essentiels,  de  telle  sorte  que 
no8  relations  pourront  prendre  une  plus  grande  extenMon  mime  en  cae  de  paix.  I^otre 
gouvernement  aura  besoinj  sans  doutey  pendant  un  certain  temps^dt  s'adresser  en  France  pour 
la  construction  de  ses  vaisseaux  ei  machines^  et,  pour  ce-  qui  me  concerne  personnellement, 
je  serais  enchants  que  les  rapports  que  j^ai  ens  avec  vons  vous  amenassent  pour 
Pavenir  k  des  commandes  plus  considerables  encore.  Veuillez,  s'il  vous  plait,  m'in- 
former  si  les  corvettes  avancent  et  me  dire  quand  les  seconds  paiements  (iexx>nt  dus. 
Je  vous  ^crirai  une  semaine  avant  mon  arrivde  k  Nantes. 

BULLOCK. 

1 250]  *Les  termes  de  cette  lettre  s'appliquent  ^videniment  au  projet 
d'armement  des  deux  canonnieres  blind6es,dont  la  construction 
a  6t6  I'objet  du  traits  pass6  k  Bordeaux,  le  16  juillet,  entre  MM.  Ar- 
man et  Bullock.  Ce  dernier,  capitaine  au  service  de  la  confederation  des 
6 tats  du  sud,  a  agi  d^ordre  et  pour  compte  de  son  gouvernement.    II  n'est 
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pas  possible  de  in^connaitre  que  ces  deux  cauonnic^res  sont,  ainsi  que  les' 
qaatre  navires  pour  lesquels  avait  6tecouclu  le  marche  du  loavril  pr6- 
c6dent,  destinies  au  service  des  ^tats-conf^der^s  du  sud  dans  la  guerre 
qa'ils  soutiennent  contre  les  4tats  f6deraux  de  PAnK^rique  du  Nord. 

La  preuve  materielle  de  ces  faits  resulte  trop  evidemment  des  conven- 
tions pass^es  entre  Ips  diverses  personnes  qui  out  participe  k  leur  reali- 
sation, et  de  la  correspondance  ^chang^e  entre  elles  pour  le  r^glement 
de  leurs  int^rets  particuliers.  Les  faits  sont  de  la  plus  haute  gravite. 
Express^inent  interdits  ii  tons  les  Fran^ais  par  la  declaration  imp^nale 
du  10  juin  1861,  ils  constituent  de  flagrantes  violations  des  principes  du 
'  droit  des  gens  et  des  devoirs  imposes  aux  sujets  de  toute  puissance  neu- 
tre,  devoirs  dont  I'accomplissement  loyal  est  la  premiere  garantie  du 

respect  du  H  la  liberty  des  etats  neutres  et  A  la  diguite  de  leurs 
[251]    *pavillons.    Ve  sont  1{\  des  actes  de  manifeste  hostilite  contre 

I'une  des  deux  parties  bellig^rantes  k  IVgard  desquelles  le  gou- 
vernement  franf ais  a  resolu  de  maintenir  une  stricte  neutralite. 

n  faot  <5viter  (dit  Vattel,  livre  3,  chapitre  7)  de  confondre  ce  qui  est  permis  k  une  na- 
tioQ  libra  de  touc  engagemeot,  aveo  ce  qu'eUe  peut  faire  si  elle  pn^tend  ^tre  traitee 
coinme  parfaitement  neiitre  dans  une  guerre.  Taut  qu'un  peuple  ueutre  veut  jouir 
BArement  de  cet  6tat,  il  doit  montrer,  eu  toutes  choses,  une  exacte  impart ialit<5  entre 
cenx  (jui  »e  font  )a  guerre;  car,  sMl  favorise  Pun  au  prejudice  de  Pautre,  il  ue  pourra  pas 
»e  plaindre  qnand  celui-ci  le  traiteracomme  ab^rent  et  associc  de  son  cnnemi.  La  ueu- 
traJit^  ser^it  une  neutralit<S  frauduleuse,  dout  personue  ne  veut  etre  la  dupe. 

Cette  impartiality,  (ujoute  Vattel,)  qu*un  peuple  neutre  doit  ^arder,  comprend  deux 
choses :  P  ne  poiut  douuer  de  secours,  ne  Kmrnir  libremeut  ni  troupes,  ni  armes,  ni 
munitions,  ni  rieu  de  ce  qui  sert  directemeut  ^  la  guerre. 

Ce  sont  \k  des  actes  d'liostilit^  qui,  reprouvC»s  par  le  .droit  des  gens, 
sont  caract^ris^s  crimes  et  d^lits  par  lea  lois  franyaises,  qui  eu  pronon- 
cent  la  nl»pression  penale. 

Uarticle  84  du  Code  penal  est  ainsi  couyu : 

[252]      Qtticonque  aura,  par  des  actions  hostiles,  nou-approu'v^'es  par  le  gouvcrne- 
roent,  expos^  r<^tat  a  une  di^claration  de  guerre,  sera  puni  du  bauuisseuient ;  et, 
si  la  guerre  s'en  est  suivie,  de  la  deportation. 

Cette  disposition  de  la  loi  est,  dans  I'opinion  du  soussigne,  Evidem- 
ment applicable  aux  auteurset  complices  (les  faits  qui  sont  resumes  plus 
haut.  ^  Quels  que  soient  les  motifs  et  quel  que  soit  le  caractore  de  la  lutte 
8i  deplbrablement  engagee  au  sein  de  I'Dnion  americaine,  soit  qu'on  la 
considere  comme  une  guerre  civile,  mOme  comme  une  iilsurrection  d'une 
partie  de  la  nation  americaine  contre  le  Gouvernement  etabli,  soit  que 
I'on  envisage  la  separation  qui  veut  s'operer  les  armes  k  la  main,  comme 
one  division  de  la  nation  en  deux  peuples  diflferents,  la  guerre  entre 
ces  deux  parties,  nous  dit  encore  Vattel,  retombe  k  tons  Egards  dans  le 
cas  d'une  guerre  publique  entre  deux  nations  difil^rentes.  Les  peuples 
qui  ne  veulent  point  6tre  entrain^s  k  prendre  part  k  cette  guerre  doivent 
se  renfermer  dans  les  stricts  devoirs  de  la  neutralit<3  qu'ils  proclament. 

Au  milieu  dud^chirement  int^rieur  de  la  nation  americaine,  dans  I'^tat 
de  paix  oh  est  la  France  avec  le  gou vernment  des  Citats-Unis,  dans  I'etat 
des  relations  d'amitie  et  de  commerce  qui  lient  les  deux  pays,  il 
[253]  n'est  pas  d'action  hostile  qui  puisse  provoquer  plus  d'irritation  *et 
faire  soulever  contre  la  France  de  plus  justes  griefs  que  le  secours 
et  la  foamiture  d'armements  maritimes  donuEs  par  des  Fran^ais  k  I'en- 
nemi  du  Gouverneiftent  de  Washington,  au  moyen  des  trait^s  conclus 
avec  les  confeder^s,  et  de  construction  de  navires  et  de  fabrication 
d'armes  de  guerre  opEr^es  publiquemeut  dans  les  ports,  sur  les  chantiers 
et  dans  les  usines  de  la  France. 

L'action  des  entrepreneurs  de  ces  armements  est  d'autant  plus  com- 
promettante,  et  expose  d'autant  plus  notre  pays  k  etre  considere  comme 
ennemi  et  k  voir  faire  contre  lui  une  declaration  d,e-  guerre,  que  h  s 
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armenieuts  dont  il  s'agit  se  font  avec  des  autori«ations  regulieremeut 
donnees  par  Padmiuistration  francaise.  Ce  n'est  plus  ici  le  cas  d'appli- 
quer  les  principes  qui  reglent  d'orainaire,  h  Fegard  des  nations  neutres^ 
les  consequences  des  expeditions  de  contrebandes  de  guerre,  quoique 
naviguant  sous  i>avillon  neutre.  Les  expediteurs  de  ces  marchandises, 
telles  que  les  armes,  les  munitions,  toutes  les  matieres  prepar^es  pour  la 
guerre,  sout  seuls  responsables :  Elles  peuvent  etre  saisies  et  declarees  de 
bonne  prise,  leur  pavilion  ne  les  couvre  pas  ;  mais  il  n'eu  r^sulte  aucune 
responsabilite  i\  la  charge  du  gouvernement  auquel  ces  expediteurs  et 

armateurs  appartiennent. 
[254]        ♦Dans  les  trait6s  et  dans  Pexecution  des  traites  iutervenus  entre 

les  constructeurs  fran9ais  et  les  agents  des  etats-contdd^r^s,  le 
jioni  et  I'autorite  du  gouvernement  fran^ais  out  ete  compromis  par  lee 
autorisations  accord«§es.  Les  faits  se  pr^sentent  done  avec  le  caract^re 
d'une  action  hostile  de  la  part  de  notre  gouvernement  contre  le  gouver- 
nement am^ricaiii.  Avec  ce  caractere,  les^  faits  pourraint  done  exposer 
la  France  -^  une  declaration  de  guerrev 

Maisil  est  vrai  de  dire  que  cette  apparente  compromission  du  gouverne- 
ment franyais  n'est  que  le  r^sultat  du  dol  pratique  par  les  constructeurs  et 
participants  du  traits  da  15  avril,  qui,  h  Paide  d^une  fansse  indication  de 
la  destination  des  navires,  ont  trompe  les  ministres  de  la  marine  et  de  la 
guerre.  Que  des  explications  loyalement  donnees  de  gouvernement  a 
gouvernement,  que  le  retrait  des  autorisations  accord^es  a  MM.  Arman 
et  Voruz,  fassent  tomber  toute  plainte  et  recrimination  de  la  part  du 
gouvernement  des  fitats-Unis,  le  caractere  criminel  des  faits  dont  ces 
messieurs  et  leurs  cooi>^rateurs  se  sont  rendus  coiipables  n'en  sera  pas 

modifi6,  et  ils  n'en  auront  pas  moius  fait  des  actions  hostiles  qui 
1 255]    exposaieut  la  France  i\  une  di^claration  de  guerre;  ils  sont  *donc 

dans  le  cas  textuellement  pr^vu  par  Particle  84  du  Code  penal.  ILs 
n'oiit  pas  le  droit  d'alleguer  qu'ils  ont  ^t^  l^galement  autorises  par  le 
gouvernement.  La  fraude  dont  ils  ont  use's  viciant  dans  leur  essence 
meme  les  actes  dont  ils  pretendaient  se  prevaloir,  leur  culpabilite  est 
aggravee  aux  yeux  de  la  juslice  francaise. 

II  est  d'autres  de  nos  lois  dont  les  contractants  et  participants  den 
marches  des  15  avril  et  16  juillet  18r>(]  ont  frauduleusement  elud^  let^  dis- 
positions. 

La  loi  du  24  mai  18.*»4  porte  : 

Art.  3.  Tout  individu  qui,  sans  y  6tre  Itf^jaleinent  autorLs<^,  aura  fabriqut^  on  coiifec- 
tionn^  des  amies  de  i^uerre,  des  cartouches  et  autres  tuunitioui^  de  ^ueire  ....  sera 
puDi  d*un  emprisonuemeut  d'un  niois  k  deux  aus  et  d*uue  anieude  de  16  francs  :\  1/KKI 
francs. 

Art.  4.  Les  infractions  pr<^vues  par  les  :irticlo.s  pn^ci^dents  seront  ju^fdes  par  les  tri- 
bunaux  de  police  correction ilelle.  Les  amies  et  nuuiitions  fabriqu^es  sans  autorisatioii 
seront  confisqu^es. 

Dans  Pint^ret  du  deyeloppement  de  la  fabrication  francaise  et  de  notre 
commerce  ext^rieur,  une  ordonnance  royale,  du  12  juillet  1847,  a 
[256]  regl^  Fapplication  de  cette  loi  de  1834  •et  les  formalites  admini< 
strati ves  qui  doivent  (^tre  remplies  par  les  fabricants  d'armes. 

On  lit  dansrarticle  1"  de  Fordonnance  du  12  juillet : 

Conform^ment  k  Particle  :i  de  la  loi  du  24  mai  ISM^  tout  itidlvidu  qui  voudra  fabri- 
quer  on  confectionner  des  arines  de  guerre  pour  Pusa^^e  <le8  navires  de  coniiuerco. 
devra  obt^nir  pnSalablenient  Panstorisatiou  de  notre  niinistre  secretaire  d'etat  au  d^- 
partement  de  la  '▼uerre,  et  de  notre  niinistre  8eci*<^tair<^  dVtat  au  d<^parteuient  de  \a 
niaiine  et  des  colonies,  quant  aux  boucbes  h  feu  et  aux  munitions. 

Bans  la  pratique,  ces  dispositions  de  Tordonnance  {\m  semblaient- 
nVtre  applieables  qu'a  Tarmement  de  nos  navires  de  commerce,  ont  et^ 
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^tendues  a  la  fabrication  et  a  la  livraison  des  armes  de  guerre  an  coin 
merce  etranger. 

Pour  obtenir  les  autorisations  toujours  requises  en  pareil  cas,  et  pour 
pouvoir  livrer  aux  opnf^d^ves  les  armements  de  guerre  qu'ils  s'etaient 
engages  ^  leur  fournir,  MM.  Arman  et  Voruz  ont  addresse  leurs  de- 
mandes  i^.MM.  les  ministres  de  la  marine  et  de  la  guerre.  Les  autori- 
sations leur  ont  ^te  accordeea,  inerae  ils  ont  obtenu  la  permission  de  vi- 
siter les  ^tablisseiftents  de  I'etat  pour  profit<jr  des  ameliorations  appor- 

t^es  a  Poutillage. 
[257]  •C'est  'k  la  vue  de  ces  autorisations  qu'il  a  dit  lui  paraitre  suf- 
fisantes  que  I'agent  diplomatique  des  conf(6deres  a  ratifi4,  le  6  juin 
1863,  le  traits  passe  le  15  avril  precedent  entre  MM.  Arman  et  Bullock. 
Mais,  com  me  on  Fa  vu  dans  la  lettre  .a<iress6e  par  M.  Arman  ^  M.  le 
ministre  de  la  marine  le  1®'  juin,  ce  n'est  qu'en  trompant  sciemment  le 
ministre  sur  la  destination  des  armements  dont  ils  voulaient  munir  les 
qaatre  navires  construits  ^  Bordeaux  et  4  Nantes  que  ces  messieurs  se 
sont  faitaccorder  les  autorisations  qu'ils  soUicitaient  indCiment. 

De  telles  autorisations  subrepticement  obtenues  doivent  done  etre 
consider^es  comme  nuUes  et  de  nul  eflfet.  JIM.  Arman,  Voruz  et  leurs 
complices  sont  done  dans  un  cas  de  violation  de  la  loi  du  24  mai  1834,  et 
sous  le  coup  des  peines  correctionelles  qu'elle  prononce. 

Le  crime  et  le  d^lit  resultant  de  la  violation  de  Particle  84  du  Code 
penal  et  de  la  loiide  1834  constituent  MM.  Arman  et  Voruz  et  leurs 
co-interesses  contrevenants  anx  defenses  et  recommendations  contenues 
dans  la  declaration  imp^riale  da  10  juin,  et  doivent  6tre,  ainsi  qu'il  est 
dit  dans  cette  declaration,  poursuivis  conform^ment  aux  dispositions  de 
la  loi. 

Ijcs  faits  qui  doivent  donner  lien  k  ces  ponrsuites  legales  ont  ete  com- 
mis  an  pr6judice  et  centre  la  86carite  du  gouvernement  des  !fitas-Unis. 
II  esthors  de  donte  que  le  gonvernement  est  en  droit,  comme  tout 
[258]  etranger,  de  se  •pourvoir  devant  les  tribunaux  fran^ais  pour  r^- 
clamer  la  repression  et  la  reparation  de  faits  accomplis  en  France 
qui  Inl  sont  dommageables.  Ici,  le  dommage  est  incontestable,  parce^qne, 
independamment  de  la  livraison  des  navires  et  de  leurs  armement!s  de 
guerre,4e  fait  notoire  de  la  construction  etde  I'armfement  en  France,  sons 
Papparente  autorisation  du  gouvernement  frangais,  de  navires  de  guerre 
destines  aux  confederes,  etait  en  lui-meme  pour  ceux-ci  un  puissant  en- 
couragement k  soutenir  la  lutte,  et  portait  ainsi  un  incalculable  preju- 
dice au  Gouvernement  federal. 

11  reste  au  soussigne  a  indiquer  au  Gouvernr^ment  des  fitats-Unis 
qnelles  voies  judiciaries  il  pent  suivre  pour  faire  prononeer  contre  les 
coupables  les  reparations  qui  lui  sont  dues,  et  quelles  doivent  etre  ces 
reparations. 

Le  Gouvernement  des  fitats-Unis  peut  rendre  plainte  devant  les  tribu- 
nanx  franeais  pour  raison  des  faits  dont  la  criminalite  vient  d'etre 
etablie,  et  notamment  quant  au  crime  prevu  par  Particle  84  du  Code 
penal.  Cette  plainte  devra  etre  remise,  soit  ^  la  diligence  d'un  agent 
specialement  autorise,  soit  sur  la  poursuite  de  Penvoye  extraordinaire 
et  pienipotentiaire  des  fitats-Unis  en  France,  au  procureur  imperial. 

Conformement  aux  dispositions  des  articles  63  et  64  du  Code  d'in- 
9traction  criminelle,  la  plainte  peut  etre  portee,  on  devant  le  magistrat 
du  lien  ou  le  crime  et  le  deiit  ont  ete  commis,  on  devant  celui  de 
[259]  la  residence  de  Pinculpe.  Comme  il  y  •a  plusieurs  complices  et 
agents  des  faits  incrimines,  le  juge  du  domicile  de  Pun  d'eux  est 
competent  pour  recevoir  la  plainte,  et  tons  les  complices  seront  appeies 
devant  lui  en  raison  de  la  connexite  des  faits  denonce^.  .^       GoOqIc 
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MM.  Bullock  et  Slidell,  agents  des  confeder^s,  sout,  quoiqu'etrangers, 
justiciables  des  tribunaux  fran^ais  pour  raison  des  faits  coapables  qa'ils 
ont  provoqu^s  on  anxqnels  ils  ont  particip^  sur  le  territoire  francais. 
La  plainte  devra  euoncer  les  faits  inculpes  et  cHre  aj)puyee  des  pieces, 
justificatives. 

Pour  faire  proiioncer  les  reparations  qu'il  se  propose  de  demander,  le 
Gouvernement  americain  devra,  par  son  agent  special,  declarer  qiiHl 
entend  se  constituer  partie  civile — c'est-^-dire,  qu'il  entend  soatenir  la 
poursuite  a  fin  de  reparation,  concurremment  avec  le  minist^re  public. 
En  se  constituant  partie  civile,  le  Gouvernement  des  Etats-Unis  doit 
etre  averti  qu'il  pourra  etre  tenu  de  donner  caution  judicatum  solvit  aux 
termes  de  Particle  166  du  Code  de  procedure  civile,  ainsi  conju : 

Tou8  i^trangers,  demnndeurs  principaux  ou  infcervenants  seront  tenus,  si  le  d^fendear 
le  roqiiiert,  avaiit  tonte  exception,  de  foaruir  caution  et  payer  les  fraia  et  dommagoa- 
intcr^tB  auxquels  ils  poiirraient  etre  condaranea. 

Enfin,  il  faut  faiVe  observer  que  Tune  des  personnes  contre  lesquelles 

la  plainte  devra  etre  portee  collectivement  est  membre  du  Corps  l^gis- 

latif,  et  qu'en  raison  de  la  quality  qui  lui  appartient,  avant  de 

[260J    donner  suite  A  la  plaiute,  le  ministere  public  devra  demander  *j\ 

Tassemblee  I'autorisation  de  poursuivre,  conformement  j\  Particle 

11  du  d^cret  organique  de  fevrier  1852. 

Dans  le  cas  on  I'on  ne  voudrait  porter  plainte  que  pour  raison  de  la 
violation  de  la  loi  du  24  mai  1834  et  de  I'ordonnanee  de^l847,  au  lieu  de 
soumettre  la  plainte  au  juge  d'instruction  ou  de  la  remettre  au  procu- 
reur  imp<^»rial,  Faction  devant  etre  portee  devant  nn  tribunal  correction- 
nel,  le  Gouvernement  ani^»rican  pourrait  proc^der  par  voie  de  citation 
directe,  et  il  porterait  devant  le  juge  correctionnel  sa  demande  ^  fin  de 
reparations  civiles  et  de  dommages-inter^ts. 

Dans  le  cas  enfin  ou  le  Gouvernement  des  Etats-Unis  renoncerait  ^ 
intenter,  pour  raison  des  faits  dont  il  s'agit,  soit  une  action  au  criminel 
par  voie  de  plainte,  soit  une  simple  action  correctionnelle,  il  pent  sepa- 
rer*  Faction  civile  de  Paction  publique,  et  intenter  contre  cenx  qui  lui 
out  fait  pr<yudice  une  action  devant  les  tribunaux  civils,  sauf  au  mini- 
stere public  ^  exercer  Paction  publique  en  repression  du  crime  et  du 
d^lit,  s'il  le  juge  t\  propos. 

Devant  le  tribunal  civil,  le  Gouvernement  des  fitats-Unis  n'aura  a  iu- 
voquer,  en  justifiant  des  act^js  dont  il  a  souffert,  que  les  dispositions  de 
Particle  1382  du  Code  civil,  oil  il  est  6crit : 

£261  ]      Tout  fait  quelconque  de  riiomme,  qni  cause  *h  autrui  un  domniage  oblige  celui, 
par  la  faute  duquel  il  est  arriv<^,  a  reparer. 

A  fin  de  reparation  du  crime  ou  du  dt'lit  commis  erivers  lui,  le  Gou- 
vern(^ment  federal  demandera.  j^  titre  d'indemnit^^,  la  confiscation  des 
constructions  et  fabrications  faites  k  son  prejudice.  II  pourra  inOme, 
apres  avoir  intente  le  proces,  demander,  k  titre  de  mesure  conservatrice, 
d'etre  autorise  il  saisir  provisoirement,  et  k  ses  risques  et  pc^rils,  tons 
les  objets  construits  et  fabriques,  comme  ^^lements  des  faits  criminels 
dont  la  reparation  pent  etre  ainsi  ordonn^e  sans  que,  devant  les  juri- 
dictions  competentes,  les  dispositions  des  lois  penales  jiient  re^u  leur 
application. 

Delibere  A  Paris,  le  12  novembre  1863. 

BERRYER, 
Ancien  Batonnler  de  POrdre  des  Avovats  de  Paris. 
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[262]  •£. 

Translation  of  the  opinion  of  Mr.  Berry er. 

The  undersigned,  formerly  advocate,  after  examination  of  the  con- 
^nltative  memoir  presented  in  the  name  of  the  United  States  of  America, 
together  with  the  documents  justificative,  hereto  annexed,  and  after 
deliberation  upon  the  questions  submitted  to  him,  is  of  the  following 
opinion : 

From  the  expose  contained  in  the  memorandum  and  the  accompanying 
documents  results  the  complete  proof  of  the  facts,  which  it  will  be  ad- 
vantageous first  to  recapitulate. 

In  the  month  of  February,  1861,  several  of  the  Southern  American 
States,  until  that  time  under  the  Government  of  the  Federal  Constitu- 
tion of  the  United  States,  resolved  to  separate  themselves  from  the 
Northern  States,  and  assembled  a  congress  for  the  purpose  of  consti- 
tuting the  government  of  the  Confederate  States  of  America.  War  be- 
tween the  confederates  and  the  Federal  Government  broke  out  in  the 
month  of  April. 

On  the  10th  of  June,  in  the  same  year,  in  the  official  part  of  the  Moni- 
teur,  a  declaration  appeared,  submitted  by  the  minister  of  foreign 

affairs  to  the  Emperor  of  the  French  and  by  him  approved. 
(263J  •By  this  solemn  act  the  Emperor,  considering  the  peaceful  re- 
lations existing  between  France  and  the  United  States  of  Amer- 
ica, resolved  to  maintain  a  a  strict  neutrality  in  the  struggle  commenced 
between  the  Government  of  the  Union  and  the  States  pretending  to  form 
a  distinct  confederation. 

It  declares,  among  other  things : 

3.  All  Frenchmen  are  forbidden  to  take  a  commission  from  either  of  the  two  parties 
for  arming  vessels  of  war,  *  *  *  or  to  co-operate  in  any  manner  whatsoever  in 
'the  equipment  or  armament  of  a  war-vessel  or  corsair  of  either  of  the  parties. 

5.  Frenchmen  residing  in  France  or  in  other  countries  will  be  required  e'qually  to 
abstain  from  every  act  which,  committed  in  violation  of  the  laws  of-  the  empire  or  of 
the  laws  of  nations,  could  be  considered  as  a  hostile  act  by  one  of  the  parties,  and  con- 
trary to  the  neutrality  which  we  have  resolved  to  maintain. 

The  imperial  declaration  ends  thus: 

Offenders  against  the  prohibitions  and  recommendations  contained  in  the  presen 
declaration  wiU  be  prosecuted,  if  opportunity  shall  offer,  in  conformity  with  the  terms 
of  the  law  of  the  10th  of  April,  1825,  and  of  articles  84  and  85  of  the  penal  code,  with- 
out prejudice  to  the  application  which  may  be  made  in  the  case  of  such  offen- 
£264]  ders  of  *  the  terms  of  article  21  of  the  code  Napoleon,  and  of  articles  65  and  fol- 
-  lowing  of  the  decree  of  the  24th  of  March,  1802,  concerning  the  merchant  marine, 
313  and  following  of  the  penal  code  for  the  navy. 

In  spite  of  this  public  declaration  of  the  neutrality  of  France,  in  spite 
of  the  formal  prohibitions  which  it  pronounces  in  conformity  with  the 
law  of  nations  and  the  special  laws  of  France,  an  agreement  was  signed 
on  the  15th  of  April,  18G3,  between  Lucien  Arman,  ship-builder  at  Bor- 
deaux, and  James  Dunwoody  Bullock,  an  American,  agent  of  the  confed- 
erate government,  stipulating  that  it  is  by  the  order  and  for  the  account 
of  his  principal,  whose  duly-executed  power  of  attorney  it  declares  him 
to  have  produceil. 

For  the  execution  of  the  agreement  Mr.  Bullock  names  the  banking- 
hoase  of  Mr.  Erlanger,  of  Paris. 

By  this  agreement  Mr.  Arman  ^^  engages  to  construct  four  steamers  of 
foar  hundred  horse-power,  and  arranged^for  the  reception  of  an  armament 
of  from  ten  to  twelve  cannons." 

It  is  stipulated  that  Mr.  Arman  shall  construct  two  of  these  ships  iu 
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his  yards  at  Bordeaux,  and  shall  intrust  the  execution  of  two  otJher  skipf 
to  Mr.  Voruz,  to  be  constructed  at  the  same  time  in  his  yards  at  Nantes. 

To  disguise  the  destination  of  these  four  ships  the  agreement  states 
that  they  are  intended  to  establislj  a  '^regular  communication  between 
Shanghai,  Jeddo,  and  San  Francisco,  passing  the  strait  of  Van 
[2C5]    Diemau,  and  also  that  they  are  to  ♦be  fitted  out,  should  the  oppor- 
tunity present  itself,  for  sale  to  the  Chinese  or  Japanese  empire.'^ 

Finally  Mr.  Bullock  engages  to  make  known  to  the  constructors  the 
banking-house  which  will  be  charged  with  effecting  the  payment  at  Paris 
of  the  price  of  eachof  these  ships,  which  is  fixed  at  the  sum  of  1,800,000 
francs. 

The  1st  of  June  following,  Mr.  Arman,  in  order  to  conform  to  the  royal 
ordinance  of  12th  July,  1847,  addressed  to  the  minister  of  marine  a  de- 
mand for  authorization  to  supply  with  an  armament  of  twelve  to  fourteen 
thirty-pound  cannon  four  steamships,  iron-clad,  in  process  of  construction^ 
two  in  his  ship-yanrds  at  Bordeaux^  one  in  that  ofJollet  &  Bahin  at  XantcSy 
and  one  in  that  of  Mr.  Dubigeon  at  Nantes. 

These  ships  (it  is  said  in  the  letter  addressed  to  the  minister)  are  destined  for  a  for- 
eign shipper,  to  do  service  in  the  Chinese  seas  and  on  the  Pacific  between  China,  Japan, 
and  San  Francisco.  Their  special  armament  has  the  additional  object  of  permitting 
their  eventual  sale  to  the  government  of  China  and  Japan. 

The  cannons  will  be  made  under  the  superintendence  of  Mr.  Voruz,  sr.,  of  Nantew. 

Mr.  Arman's  letter  ends  as  follows : 

The  construction  being  under  ioay  since  the  l^th  of  last  Jpcih  t  P^o-ll  your  excellency  to  grant 
Mr.  VoruZf  as  soon  as  possible,  the  authorization  J  solicit  and  which  the  royal  ordinance  of  July 
12,  1847,  requires. 

Upon  this  expose,  and  for  the  supposed  destination  of  the  four  ships? 
authorization  was  accorded  by  the  minister  of  marine  on  the  6th  June? 

as  requested  by  Mr.  Arman. 
[266]       ♦On  the  same  6th  of  June  Mr.  Slidell,  another  agent  of  the  gOT- 

emment  of  the  Confederate  States,  addressed  to  Mr.  Arman  the 
following  letter : 

In  consequence  of  the  ministerial  authorization  which  you  have  shown  me,  and  whiclt 
I  deem  sufficient,  the  agreement  of  the  15th  of  April  becomes  obligatory. 

Three  days  iafter,  the  9th  of  June,  Mr.  Erlanger,  a  banker  at  Paris, 
whom  Bullock  had  named  in  the  agreement  of  the  15th  of  April,  and 
who  was  to  guarantee  the  payments  to  the  constructors  of  the  four  ships, 
wrote  to  Mr.  Arman : 

I  engage  to  guarantee  you  the  first  two  payments  for  the  ships  which  you  arc  building 
for  the  confederates,  in  consideration  of  a  commission,  i&c. 

The  financial  conditions  proposed  by  Mr.  Erlanger  were  accepted  by 
Mr.  Arman,  who,  the  same  0th  of  June,  addressed  to  Mr.  Voruz,  at  Nantes^ 
the  following  telegram : 

Mr.  Voruz,  Grand  Hdtel,  Paris  : 
I  have  signed,  without  modification,  the  letter  to  Erlanger.    It  is  on  the  wav. 

ARMAN. 

On  his  part,  Mr.  Erlanger  wrote  on  the  same  day  to  Voruz,  at  Nantes  : 

Here  are  the  letters  of  engagement,  the  contract,  and  the  copy.    As  you  are  living 

under  the  same  roof  with  Captain  Bullock,  you  will  perhaps  be  gfeod  enough  to  have 

him  sign  the  copy  of  the  contract.    I  have  written  directly  to  Mr.  Arman.    Receive, 

&c. 

[267]       *On  the  next  day,  the  10th  of  June,  Mr.  Arman  addressed  to  Mr. 
Voruz,  sr.,  a  letter  to  the  following  effect: 

Dear  Mr.  Voruz  :  I  have  to  acknowledge  receipt  of  your  registered  letter  of  the  9th, 
and  of  the  draft  of  BnUock  for  72O,000francR,  which  was  inclosed.    I  hasten  to  discharge 
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yoa,  as  yoa  deftire,  from  the  docnments  Binned  by  yoa  in  the  hands  of  Mr.  Bullock  for 
the  first  payment  of  the  two  shipsoffoar  hundred  horse-power,  xrhich  I  am  constract- 
in^  for  the  account  of  the  confederates  simultaneously  with  those  which  yon  are  hav- 
ing!; built  by  Messrs.  JoUet  &  Babin  and  Dubi^'eon. 

I  pray  yon  to  ien'range  in  such  manner  as  to  obtain  from  Mr.  Bullock  the  promise  to 
re-imbnrse  us  finally  on  account  of  the  discounts  of  guarantee  we  are  paying  to  Mr. 
Erlanger.    Receive,  &c. 

Od  the  other  hand,  Messrs.  JoUet  &  Babin  and  Dabigeon,  charged  with 
the  construction,  in  their  yards  at  Nantes,  of  two  of  the  fonr  ships,  as 
above  stated  in  the  letter  addressed  on  the  1st  of  June  by  Mr.  Arman 
to  the  minister  of  marine,  wrote  on  the  10th  of  the  same  month  to  Mr. 
Voruz : 

Dear  Mr.  VoRrz :  After  haviug  noted  the  financial  conditions  which  have  heem 
addressed  to  you  by  the  house  of  Erlanger,  as  well  as  the  Utters  which  have  passed 
[268]  between  *you  and  Messrs,  Slidell  and  Bullock,  we  recall  to  you  our  verbal  agree- 
ments, for  the  purpose  of  fixing  precisely  our  respective  positions  in  this  affair. 

.Other  persons,  with  full  knowledge  of  the  real  destination  of  these 
coDStrnctions  and  of  the  naval  armaments,  weve  to  take  a  notable  part 
in  the  benefits  to  be  derived  from  the  operation,  and  were  to  snpport 
proportionally  the  discount  of  guarantee  stipulated  in  favor  of  Mr.  Er- 
langer. It  is  to  arrive  at  an  understanding  upon  this  last  head  that  Mr. 
Henri  Amous  Riviere,  a  merchant  at  Ntotes,  wrote  on  the  8th  of  June 
to  Mr.  Voruz,  sr. : 

The  financial  complication  arisen  in  the  affair  of  which  the  contract  was  signed  on 
the  15th  of  April  last,  between  Arman,  yourself,'  and  Captain  Bullock,  is  the  motive  of 
the  proposition  which  I  am  about  to  submit  to  you. 

Messrs.  Mazetin  &  Co.,  of  Havre,  were  charged  with  preparing  the 
steam-engines  for  the  four  screw-steamers  whose  hulls  were  building  in 
the  yards  of  Bordeaux  and  Nantes.  But  were  they  ignorant  of  the  actual 
deBtination  of  these  war-ships  when  they  wrote  to  Voruz,  sr.,  on  the 
23dof  June,  1863? 

Monsieur  :  In  signing  some  days  since  the  Bullock  agreement,  &c.,  we  omitted  to  cor- 
rect an  error  in  the  dimensions  of  the  en  gines,  &c.    We  pray  you  to  write  us  that  the 
last  measures,  which  arc  those  in  oonstruction,  are  those  agreed  on  between  us. 

[269]  •All  then  was  perfectly  agreed  upon  between  the  different  par- 
ticipants for  the  execution  of  the  agreement  completed  on  the  15th 
of  April,  1863,  between  Arman,  the  French  builder,  and  Captain  Bullock. 
This  agreement  had  been  expressly  ratified  by  Slidell,  the  diplomatic 
agent  of  the  Confederate  States,  according  to  his  letter  addressed  to  Mr. 
Arman  on  the  6th  of  June,  1863.  The  ministerial  authorization  required 
by  French  law  for  the  construction  and  armament  of  ships  of  war 
has  been  accorded ;  the  administration  having  doubtless  been  deceived 
by  the  pretended  destination  that  ^.  foreign  shipper  had  in  view  for  these 
ships  of  war,  in  the  China  seas  and  the  Pacific,  and  by  the  eventual  con- 
dition of  a  sale  to  the  governments  of  China  and  Japan.  But  their  real 
destination  for  the  Service  of  the  belligerent  States  of  the  South  is  per- 
fectly known  to  all  the  parties  interested. 

The  construction  of  the  vessels,  their  engines,  and  armaments  is  in  full 
activity.  The  payments,  guaranteed  to  the  constructors  by  a  powerful 
baDking-house,  are  partially  effected.  « 

A  second  operation  was  to  take  place.  On  the  14th  of  July,  1863^ 
Voruz,  sr.,  writing  from  Paris  to  his  son  Anthony,  announces  to  him 
■*^  that  Captain  Bullock  and  Mr.  Arman  set  out  the  evening  before  for  Bor- 
deaux, together  with  Erlanger,  the  banker,  and  that  there  was  que^stion 
of  an  agreement /or  some  iron-clads.  At  the  same  time  he  told  him 
[270]  that  an  arrangement  had  been  completed  with  a  *Mr.  Blakeley,  an 
English  iron-founder,  for  furnishing  48  cannon  with  200  balls  each. 
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The  agreemeDt,  said  he,  is  made  in  snch  a  manner  as  to  insure  to  us  the  excluBive 
famishing  of  all  which  can  be  executed  in  France. 

On  the  15th  of  July,  the  same  Voruz,  recalling  to  the  attention  of  the 
minister  of  marine  the  fact  that  by  his  letter  of  the  6th  of  Jane  he  had 
been  goo4  enough  to  authorize  the  preparation,  in  his  works  at  Nantes, 
of  the  cannons  necessary  for  the  armament  of  four  ships j  of  which  ttco  are 
being  constructed  at  Bordeaux  in  the  yards  of  Mr.  Arman  and  ttco  in  the 
yards  at  Nantes,  demands  of  the  minister  permission  to  visit  the  govern- 
ment establishment  at  Bueil,  to  see  the  improvements  made  in  utensils, 
&c.    This  permission  was  given  on  the  9th  of  August. 

A  new  agreement  was  signed  in  duplicate  at  Bordeaux,  the  16th  of 
July,  1863: 

It  has  been  a^i^reed  between  Mr.  Arman,  ship-buUder  at  Bordeaux,  deputy  of  the 
Corps  Ldffislatit,  No.  6  quai  de  la  Monnaie,  and  Mp.  James  Dun  woody  Ballock,  acting 
nnder  orders  and  for  the  account  of  principals  whose  duly-executed  power  of  attorney 
he  has  produced,  electing  domicile  with  M.  M.  £mile  Erlanger,  21  rue  de  la  Chaus^e 
d'Antin,  Paris,  as  follows : 

Art.  1.  Mr.  Arman  engaffes  with  Mr.  Bullock,  who  accepts  the  terms,  to  con- 
[271]  struct  for  his  account,  iff  his  'yards  at  Bordeaux,  two  screw-sttamshfps  of  wood 
and  iron,  of  300  horse-power,   with  two  screws,  with  two  iron-clad  turrets,  in 
conformity  with  the  plan  accepted  by  Mr.  Bullock. 

Art.  3.  The  cannons,  arms,  projectiles,  powder,  combustibles,  and  finally  the  salaries 
"and  provisions  of  the  sailors,  shall  be  at  the  sole  charge  of  Mr.  Bullock. 

Art.  5.  The  ships  are  to  be  proviaed  with  an  engine  of  300  horse-power,  at  200 
kilograms  the  horse,  constructed  by  Mr.  Mazeliue,  of  Havre. 

Art.  6.  The  two  ships  shall  be  admitted  and  ready  to  make  their  trial  trips  in  ten 
months. 

Art.  9.  The  price  of  each  of  these  ships  is  fixetl  at  the  sum  of  2,000,000  francs,  which 
shall  be  paid  at  Paris,  one-fifth  down. 

Ar^.  11.  Mr.  Bullock  has  designated  the  house  of  £.  Erlanger  &  Co.  as  the  one 
charged  with  effecting  the  payments  at  Paris  and  with  accepting  the  financial  condi- 
tions of  the  present  agreement. 

The  17th  of  July,  Mr.  Voruz,  sr.,  writes : 

/  have  received  to-day  a  letter  from  ArnouSf  at  Bordeaiu,  who  says  that  Arman  hns  just 
signed  the  ttgreement  for  two  iron-clad  gun-boats  of  three  hundred  horse-power  for  2,000,000 
francs  each. 

Finally,  on  the  12th  of  August,  Mr.  Bullock,  remaining  charged  by 
Articles  of  the  agreement  of  July  18th,  above  named,  with  pro- 
[272]    vidiug  cannons,  arms,  projec*tile8,  &c.,  for  the  two  iron-clad  gun- 
boats, addressed  to  Mr.  Voruz  the  folJowing  letter : 

Liverpool,  August  12,  1863. 
I  have  received,  Mr.  Voruz,  your  letter  of  the  4th  instant,  with  statements  of  the 

Frice  of  the  30-ponnd  cannon  and  accessories.    It  is  impossible  for  me  to  say  whether 
shall  give  you  a  positive  and  direct  order  for  such  cannon  before  learning  from  Cap- 
tain Blakeley  how  his  own  model  of  hooped  cannon  has  been  received. 

I  should  be  glad,  however,  to  make  an  arrangement  with  you  if  we  can  agi-ee  upon 
the  conditions.  We  will  discuss  all  this  when  I  go  to  Nantes.  It  is  my  intention  to 
intrust  my  affairs  to  as  few  hands  as  possible,  and  I  hope  we  shall  agree  in  all  essential 
points  in  such  manner  that  our  relations  may  proceed  on  a  larger  scale,  even  in  case 
-of  peace.  Our  government  will  have  need,  doubtless,  during  a  certain  period,  of 
■sending  to  France  for  its  vessels  and  engines,  and,  so  far  as  I  am  personally  concerned, 
I  shonid  be  much  pleaseil  if  our  past  relations  should  lead  to  orders  still  more  consid- 
erable in  the  future. 

Will  you,  if  you  please,  inform  me  if  the  corvettes  are  progressing,  and  tell  me  when 
tke  second  payments  will  be  due  f 

I  shall  write  you  a  week  before  my  arrival  at  Nantes. 

BULLOCK. 

(273]        *The  terms  of  this  letter  apply  evidently  to  the  project  of  arm- 
ing the  two  iron-.clad  gun-boats,  the  construction  of  which  was 
the  object  of  the  agreement  executed  at  Bordeaux  the  16th  of  July,  be- 
tween Arman  and  Bullock.    This  latter,  a  captain  in  the  service  of  the 
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Confederate  States  of  the  South,  has  acted  by  the  order  and  for  the  ac- 
count of  his  government  It  is  impossible  not  to  understand  that  these 
two  gun-boats,  as  well  as  the  four  ships,  for  which  the  agreement  of  the 
15th  of  the  preceding  April  h^  been  concluded,  are  destined  for  the 
.service  of  the  Confederate  States  of  the  South  in  the  war  which  they 
are  carrying  on  with  the  Federal  States  of  the  North. 

The  material  proof  of  these  'facts  results  too  evidently  from  the  agree- 
ments concluded  between  the  different  persons  who  have  participated 
in  their  fulfillment,  and  from  the  correspondence  exchanged  between 
them  for  the  regulation  of  their  particular  interests. 

These  facts  are  of  the  gravest  importance.  Expressly  forbidden  to 
3\\  Frenchmen  by  the  imperial  declaration  of  the  10th  of  June,  1861, 
they  constitute  flagrant  violations  of  the  principles  of  the  law  of  nations 
and  of  the  duties  imposed  upon  the  subjects  of  every  neutral  power : 
duties,  the  loyal  observance  of  which  is  the  foremost  guarantee  of  tUe 
respect  due  to  the  liberty  of  neutral  states  and  to  the  dignity  of  their 
flags.  These  are  acts  of  manifest  hostility  against  one  of  the  two  bel- 
ligerent parties  in  regard  to  whom  the  French  government  has  resolved 
to  maintain  a  strict  neutrality, 

[274]  'It  is  necessary  to  avoid  (says  Vatte1Jib.'III,ckap.7)confoaudiug  wbat  is  allowed 
to  a  nation  free  from  all  engagements  from  wnat  it  may  do  if  it  expects  to  be 
treated  as  perfectly  neutral  in  a  war.  So  long  as  a  neutral  people  desires  securely  to 
«njoy  tbat  position,  tbey  sbould  sbow,  in  all  things,  an  exact  impartiality  ^toward 
tboee  who  carry  on  war.  For,  if  this  people  favors  one  to  ike  prejudice  of  the  other j  it 
<Nftnnot  complain  when  the  latter  treats  it  as  an  adherent  and  ally  of  its  ^nemy.  Its 
neutrality  would  be  afrauditJent  nentralitiL  of  which  no  one  wishes  to  be  the  dupe. 

This  impartiality  (adds  Vattel)  which  a  neutral  people  ought  to  observe,  com- 
prises two  things  :  the  refusal  to  protect  or  voluntarily  to  furnish  either  troops,  armn, 
manitions,  or  anything  of  direct  service  iu  war. 

These  are  acts  of  hostility  which,  forbidden  by  the  law  of  nations,  are. 
^characterized  as  crimes  and  misdemeanors  by  the  French  laws,  which 
decree  their  repression  under  penalties.  Article  84  of  the  i>enal  code  is 
conceived  in  the  following  terms  : 

Whoever f  by  hostile  acts  not  approved  hy  the  government^  shall  have  exposed  the  state  to  a 
-declaration  of  war,  shall  be  punished  with  banishment,  and,  if  war  is  the  result,  with 
■deportation, 

(275]  This  provision  of  the  law  is,  in  the  opinion  of  the  *undersigned, 
evidently  applicable  to  the  authors  and  accomplices  of  the  facts 
re(;apitulated  in  the  foregoing. 

Whatever  may  be  the  motives  and  whatever  the  character  of  the 
struggle  so  deplorably  carried  on  in  the  heart  of  the  American  Union, 
whether  it  be  considered  as  a  civil  war  or  as  an  insurrection  of  a  part 
of  the  American  nation  against  the  established  Government,  whether 
one  regards  the  separation  which  is  seeking  to  effect  itself  by  force  of 
arms  as  a  division  of  the  nation  into  two  distinct  bodies — into  two 
different  peoples — tear  between  these  two  parts,  Vattel  continues,  falls  in 
4iU  rejects  within  the  pale  of  a  public  tear  between  ttvo  different  nations. 

The  nations  which  do  not  wish  to  be  forced  to  take  part  in  this  war 
should  keep  themselves  within  the  strict  limits  of  the  neutrality  which 
they  proclaim.  In  the  midst  of  the  internal  dissension  of  the  American 
nation,  iu  the  peaceful  state  existing  between  France  and  the  Govern- 
ment of  the  United  States,  in  the  relations  of  amity  and  commerce 
which  unite  the  two  countries,  there  is  no  hostile  act  that  can  provoke 
more  irritation  and  awaken  against  France  juster  grievances  than  giving 
protection  and  furnishing  naval  armaments  by  the  French  to  the  enemy 
of  the  Government  of  Washington,  by  means  of  treaties  with  the  con- 
federates  and  of  naval  constructions  and  the  fabrication  of  weap- 
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/ 
[27CJ    ons  of  war,  carried  on  publicly  *in  the  ports,  ship  yards,  and  work- 
shops of  France. 

The  action  of  parties  undertaking  these  armaments  is  all  the  more 
compromising,  and  exposes  our  country  all  the  more  to  the  danger  of  . 
being  considered  hostile,  and  of  provoking  against  itself  a  declaration  . 
of  war,  for  the  reason  that  the  armamentt?  in  guestion  are  made  with 
the  regular  authoiization  of  the  French  administration.  It  is  no  longer 
a  case  for  the  application  of  the  principles  which  ordinarily  govern  in 
regjuxi  to  neutral  nations,  the  consequences  of  shipments  of  contraband. 
Although  navigating  ♦under  a  neutral  flag,  the  shippers  of  such  mer- 
chandise, arms,  munitions,  and  all  material  prepared  for  war,  are  alone 
responsible ;  they  can  be  seized  and  declared  as  prize — their  flag  does  , 
not  cover  them — but  there  results  no  reponsibility  o,n  the  part  of  the 
government  to  which  such  shippers  and  fitters-out  belong.  In  the  agree- 
ments and  in  the  execution  of  the  agreements  entered  into  between  the 
French  builders  and  the  agents  of  the  Confederate  States,  the  name 
and  authority  of  the  French  government  have  been  compromised  by 
the  authorizations  accorded. 

The  facts  then  present  themselves  with  the  character  of  a  hostile  act 
on  the  part  of  our  government  against  the  (Tovernment  of  the  United 
States. 

Witl^  this  character,  the  facts  may  then  expose  France  to  a  dei^lara- 
tiou  of  war. 
[277]  •But  it  may  be  truly  said  th^t  this  apparrent  compromise  of  the 
French  government  is  simply  the  result  of  deceit  practiced  by  the 
constructors  and  parties  to  the  agreement  of  the.  15th  of  April,  who, 
by  misrepresentation  of  the  destination  of  the  ships,  deceived  the  min- 
isters of  marine  and  of  war. 

Let  the  explanations  loyally  given  by  government  to  government,  let 
the  withdrawal  of  the  authorizations  granted  to  Arman  and  Voruz  re- 
move all  complaint  and  recrimination  on  part  of  the  United  States  Gov- 
ernment; the  criminal  character  of  the  acts  of  which  these  gentlemen 
and  their  co-operators  have  rendered  themselves  guilty  will  not  be  modi- 
fied, and  they  will  have  none  the  less  committed  hostile  acts  which  expose 
France  to  a  declaration  of  war :  they  are  then  within  the  case  provided 
for  in  the  text  of  article  84  or  the  penal  code.  They  have  no  right  to 
allege  that  they  have  been  legally  authorized  by  the  Government. 

The  fraud  which  they  have  practiced  vitiating  the  very  essence  of  the 
acts  of  which  they  would  pretend  to  take  advantage,  their  guilt  is  thereby 
aggravated  in  the  eyes  of  French  justice. 

There  are  other  of  our  laws  whose  provisions  the  contractors  and  par- 
ties to  the  agreements  of  the  15th  of  April  and  of  the  16th  of  July^ 

18C3,  have  fraudulently  eluded. 
[278J       ♦The  law  of  the  24th  of  May,  1834,  declares : 

Art.  3.  Every  person  who,  without  being  thereunto  legally  authorized,  shall  havte 
mannfactured  or  completed  arms,  cartridges,  and  other  munitions  of  war,  shall  >be 
punished  with  imprisonment  from  one  month  to  two  years,  and  with  a  hne  of  from 
sixteen  to  a  thousand  francs. 

Art.  4.  The  misdemeanors  provided  for  by  the  preceding  articles  shall  be  a<\judged 
by  the  tribunals  of  correctional  police;  the  Avmn  and  muuitious  manufactured  without 
authorization  shall  he  confiscated. 

In  the  interest  of  the  development  of  French  manufacturers  and  of 

foreign  commerce,  a  royal  ordinance  of  the  12th  of  July,  1847,  has 

regulated  the  application  of  this  law  of  1834,  and  the  formalities  whicii 

are  to  be  observed  by  the  manufacturers  of  arms. 

We  rejid  in  the  first  article  of  the  ordinance  of  the  12th  of  July  : 

Conformably  to  article  ",5  of  the  law  of  the  •24th  of  May,  \S34,  every  person  who  shall 
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dtM*ire  to  make  or  coiitttnict  arms  of  war  for  the  use  of  MiA  of  commerce  shall  previ- 
ou»ly  obtaiu  authorizatiou  from  our  minister  secretary  of  state  for  the  derpartment  of 
war  and  from  our  minister  secretary  o^state  for  the  department  of  marine  and  of  the 
colonies,  so  far  as  relates  to  cannon  and  munitions. 

[279]       •Practically  these  provisions  of  the  ordinance,  wbicli  seem  to  be 
applicable  only  to  our  commercial  marine,  have  been  extended 
to  the  manufacture  and  delivery  of  implements  of  war  for  foreign  com- 
merce. 

In  order  to  obtain  the  authorizations  always  required  in  such  cases 
and  to  provide  for  the  delivery  to  the  confederates  of  the  armaments  of 
war  which  they  had  engaged  to  furnish  them,  Messrs.  Arman  and  Voruz 
addressed  their  demands  to  the  ministers  of  marine  and  of  war. 

The  authorizations  have  been  accorded  them;  they  have  even  obtained 
permission  to  visit  the  government  establishments,  in  order  to  profit  by 
the  improvenjents  there  effected.  It  is  in  view  of  these  authorizations, 
which  he  declared  seemed  to  him  sufficient,  that  the  diplomatic  agent  of 
the  confederates  ratifies,  on  the  6th  of  June,  1863,  the  treaty  concluded 
the  15th  of  April  preceding  between  Messrs.  Arman  and  Bullock. 

But,  as  we  have  seen  in  the  letter  addressed  by  Arman  to  the  minister 
of  marine  on  the  1st  of  June,  it  was  only  by  willfully  deceiving  the 
minister  with  regard  to  the  destination  of  the  armaments  with  which 
they  desired  to  supply  the  four  ships  constructed  at  Bordeaux  and  at 
Nantes,  that  these  gentlemen  caused  to*l>e  accorded  them  the  authori- 
zations which  they  unduly  solicited. 
f280J  •Such  authorization,  surreptitiously  obtained,  ought  then  to  be 
considered  as  null  and  of  no  ett'ect.  Messrs.  Arman,  Yoruz,  and 
their  accomplices  are  then  in  violation  of  the  law  of  the  24th  of 
May,  1834,  and  liable  to  the  correctional  penalties  which  it  decrees. 

The  crime  and  misdemeanor  resulting  from  the  violation  of  article  84 
of  the  penal  code,  and  of  the  law  of  1834,  constitute  Messrs.  Arman 
and  Voruz,  and  those  interested  with  them,  vffenders  against  the  prohibi- 
tions and  recommendations  contained  in  the  imperial  declaration  of  the 
10th  of  JunCj  and  should  be,  as  declared  in  that  declaration,  prosecuted 
conformably  to  the  provisions  of  the  law. 

The  acts  which  ought  to  give  rise  to  these  legal  prosecutions  have 
been  committed  to  the  prejuiUce  and  against  the  security  of  the  Gov- 
ernment of  the  Unite<l  States. 

This  Government  has  the  undoubted  right,  as  has  every  foreign  gov- 
ernment, to  demand  before  the  French  tribunals  the  repression  and  the 
reparation  of  acts  committed  in  France  which  are  prejudicial  to  it. 

Here  the  prejudice  is  incontestable,  because,  independently  of  the  de- 
livery of  the  sliips  and  of  their  armaments  of  war,  the  notorious  fact  of 
construction  and  armament  in  France,  under  the  apparent  authorization 
of  the  French  government,  of  ships  of  war  destined  for  the  con- 
jiiSl]  federates,  was  in  itself,  for  the  latter,  a  power^ful  encouragement 
to  sustain  the  struggle,  and  thus  an  incalculable  prejudice  was 
oftered  to  the  Federal  Government. 

It  remains  for  the  undersigned  to  indicate  to  the  Government  of  the 
United  States  what  judicial  means  may  be  resorted  to  to  obtain  from  the 
offenders  the  satisfaction  due  from  them,  and  what  this  satisfaction 
should  be. 

The  Government  of  the  United  States  can  prosecute  before  the  French 
tribunals  on  account  of  the  acts  whose  criminality  has  just  been  estab- 
lished, and  especially  on  account  of  the  crime  provided  for  by  article  84 
of  the  i>enal  code.    This  complaint  sh6uld  be  intrusted  either  to  the  dili- 
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geDce  of  a  special  authorized  ageot,  or  upon  prosecution  by  the  minister 
plenipotentiary  of  the  United  States  tp  the  procureur  imperial. 

Conformably  to  the  provisions  of  articles  63  and  64  of  the  code  of 
'  criminal  instructions,  complaint  may  be  made^  either  before  the  magis- 
trate of  the  place  where  the  crime  or  offense  has  been  committed,  or 
before  the  magistrate  of  the  residence  of  the  criminal. 

As  there  are  several  accomplices  and  agents  incriminated  by  the  acts, 
the  judge  of  the  residence  of  one  of  them  is  competent  to  receive  the 
complaint,  and  all  the  accomplices  will  be  called  before  him  by  reason 
of  the  connection  of  the  acts  denounced.  Messrs.  Bullock  and  Slide!!,, 
agents  of  the  confederates,  are,  although  foreigners,  legally  responsible 
before  the  French  tribunals  by  reason  of  the  criminal  acts  which  they 
have  instigated,  or  in  which  they  have  participated  upon  French  soi!^ 
The  complaint  should  set  forth  the  criminal  act^,  and  should  be  sup- 
ported by  justificative  documents. 

To  obtain  the  decree  of  satisfaction  which  it  is  proposed  to  demand,, 
the  American  Government  should  by  its  special  j^gent  declare  that  it 
intends  to  constitute  itself  a  civil  party;  that  is  to  say,  that  it  intends  to- 

sustain  the  prosecution  concurrently  with  the  public  minister. 
[282]       •In  constituting  itself  a  civil  party,  the  Government  of  the 
United  States  should  be  informed  that  it  may  be  held  to  furnish 
a  gnAtanteejiidioatum  solvij  according  to  the  terms  of  article  166  of  the 
code  of  civil  procedure,  thus  conceived : 

AU  foreign  claitnant«,  priucipals,  or  attorneys  will  be  held,  if  the  defendant  requires 
it,  without  exception,  to  furnish  guarantee  to  pay  expenses  and  penalties  to  which  they 
may  be  condemned. 

Finally,  it  should  be  observed  that  one  of  the  persons  against  whom 
the  complaint  should  be  collectively  made  is  a  member  of  the  Corp* 
L^gislatif,  and  that,  by  reason  of  his  position,  before  making  complaint, 
the  public  minister  must  demand  of  the  assembly  authorization  to 
prosecute,  conformably  to  article  11  of  the  decree  of  February,  1852. 

In  case  it  should  be  desired  to  prosecute  only  for  the  violation  of  the 
law  of  the  24th  of  May,  1834,  and  of  the  ordinance  of  1847,  instead  of 
submitting  the  complaint  to  the  jtige  (Pimtruetion  or  of  lodging  it  with 
the  procureur  imperial^  the  action  should  1^  brought  before  a  correctional 
tribunal ;  the  American  Government  may  then  proceed  by  direct 
[283]  citation,  and  •may  bring  before  the  correctional  juxlge  its  demand 
for  civil  satisfaction,  damages,  and  interest. 

Finally,  in  case  the  Government  of  the  United  States  should  renounce 
its  intention,  by  reason  of  the  facts  in  question,  to  prosecute  criminally 
by  way  of  complaint,  or  by  simple  correctional  action,  ft  may  separate 
the  civil  from  the  public  action,  and  proceed  against  those  who  have 
acted  to  its  prejudice,  in  an  action  before  the  civil  tribunals,  reserving 
to  the  public  minister  the  right  of  public  action  for  repression  of  crimes 
and  oftenses,  if  he  shall  judge  proper. 

Before  the  civil  tribunal,  the  Government  of  the  United  States  has 
only  to  appeal  in  judicial  proceedings  for  the  acts  from  which  it  has 
suffered  to  the  provisions  of  article  1382  of  the  civil  code,  where  it  is 
written: 

Every  act  what-soever  of  a  man  which  causes  loss  to  another,  obliges  him,  by 
•whose  fault  it  has  been  committed,  to  repair  the  loss. 

As  a  reparation  of  the  crime  or  offense  committed  against  it,  the  Fed- 
eral Government  will  demand,  under  the  title  of  indemnity,  the  confis- 
cation of  the  objects  constructed  and  the  manufactures  made  to  its 
prejudice.    It  may  even,  after  having  commenced  the  process, 
[284]    demand,  as  a  •protective  measure,  authorization  to  seize  provision- 
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ally^  and  at  it^  own  risk  and  peril,  all  the  objects  constructed  and 
manufactured,  being  elements  of  the  criminal  acts,  which  reparation 
may  be  ordered  before  the  provisions  of  the  penal  laws  shall  have  re-* 
ceived  their  application  before  the  competent  jurisdiction. 
Pronounoi^d  at  Paris,  the  12th  of  November,  1863. 

BERRYER, 
Ancien  BdtQnnier  de  VOrdre  des  Avocats  de  Paris 


[285  J  «F. 

COERESPONDENCE  RELATIVE  TO  ARMAN  RAMS. 

Mr.  Dayton,  United  States  minister,  to  Mr,  Seward,  Secretary  of  Stnte, 

Paris,  September  18, 1863. 
Sir:  I  have  this  morning  called  the  attention  of  Mr.  Drouyn  de 
Lbuys  to  the  evidence  showing  that  at  least  four,  if  not  five,  ships  are 
being  built  in  the  ship-yards  at  Bordeaux  and  Nantes  for  the  confeder- 
ates. This  evidence  is  the  same  as  that  sent  to  you  from  the  Paris  con- 
sulate, and  which  I  referred  to  in  my  dispatch  No.  344.  It  is  conclu- 
sive, I  think,  as  to  the  facts  charged.  Mr.  Drouyn  de  Lhuys  expressed 
himself  as  greatly  surprised,  and  I  doubt  not  he  was  so.  He  assured 
roe  he  had  no  knowledge  of  anything  of  the  kind,  and  that  the  government 
would  maintain  its  neutrality.  He  thanks  me  for  calling  his  attention 
promptly  to  this  matter,  the  importance  of  which  he  fully  recognized. 

He  requested  copies  of  the  original  papers ;  said  that  he  would  at  once 
investigate  the  facts  and  the  French  legislation  bearing  on  the  question, 

and  then  let  me  know  what  would  be  done. 
[286J  *lt  seems  to  me  that  their  action  on  this  subject  is  likely  to  afford 
a  pretty  good  test  of  their  future  intentions.  As  to  what  the  law 
may  be,  it  does  not,  I  apprehend,  much  matter ;  if  they  mean  that  good 
relations  with  our  country  shall  be  preserved,  they  will  stop  the  building 
of  these  ships,  or  a^  least  the  arming  and  delivering  of  them;  if  they 
mean  to  break  with  us,  they  will  let  them  go  on. 
I  am,  sir,  your  obedient  servant, 

WM.  L.  DAYTON. 
Hon.  William  H.  Seward, 

Secretary  of  State,  cfce. 


Mr.  Dayton,  United  States  minister,  to  Mr.  Seward,  Secretary  of  State. 

Paris,  October-  8,  1863. 
Sir  :  The  minister  of  marine  has  been  absent  some  days  recently^ 
and  this  has  been  assigned  to  me  by  Mr.  Drouyn  de  Lhuys  as  a  reason 
why  my  communication  as  to  the  rebel  ships  now  being  built  at  Bor- 
deaux and  Nantes  had  not  been  definitetly  answered. 
I  left  some  additional  evidence  with  him  this  morning,  to  wit :  copy  of 
contract  between  Arman  ^nd  Bullock  for  building  two  iron  clads, 
[287]    dated  •leth  July  last ;  copy  of  letter  from  fimile  Erlanger  to  Voruz, 
sr.,  dated  9th  June  last;  copy  of  letter  from  Mazeline^&  Co.  to 
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Voruz,  sr.,  date<l  23d  June  last;  copy  of  letter  from  O.  B.  Toilet,  and 
L.  Babin,  and  E.  Dubigeon  and  tils,  to  Voraz,  10th  Juae  last;  copy  of 
^agreement  between  Bullock  and  Voruz,  dated  September  17,  1863,  in- 
creasing the  number  of  cannon  contracted  for  from  forty-eight  to  fifty- 
six,  and  the  number  of  shells  from  five  thousand  ta  twelve  thousand. 

Mr.  Drouyn  de  Lhuys  did  not  intimate  any  doubt  a8*to  the  facts 
charged,  and  the  minister  of  marine,  hp  said,  had  informed  him  that  in 
firantiug  the  authorization  to  build  and  arm  these  vessels  he  did  it  as  a 
matter  of  course,  as  he  had  (done  in  like  cases  before,  supposing  that 
the  representation  in  the  application,  that  they  were  intended  for  the 
China  sea,  &c.,  was  true.  But  Mr.  Drouyn  de  Lhuys  said  that  he,  the 
minister  ot  marine,  entirely  agreed  with  him  that  no  \iolation  of  the 
neutrality  of  France  should  be  permitted,  and  he  (Mr.  Drouyn  de 
Lhuys)  said  I  might  be  assured  that  it  would  not  be. 

t  »^^  ^'^5  ^^^1  your  obedient  servant, 

WILLIAM  L.  DAYTON. 

Hon.. William  H.  Seward, 

Secretary  of  State, 


[288]     *Mr.  de  LhuiSj  minwtir  of  foreign  affairn,  to  Mr,  Dayton,  United 

States  minister. 

[TraDHlatioD.] 

IRAKIS,  October  15,  1863. 

Sir:  You  have  done  me  the  honor  to  write  to  me,  to  call  my  attention 
to  agreements  entered  into  (marches  passes)  in  France,  according  to  in- 
formation which  you  have  communicated  to  me,  for  the  construction  and 
delivery  to  the  seceded  States  of  several  vessels  armed  for  war.  You 
have  expressed  the  desire  that  the  official  authorization  accorded  for  the 
armament  of  these  vessels  might  be  withdrawn,  and  that  the  government 
of  the  Emperor  might  take  measures  which  it  should  judge  proper,  to 
prevent  the  completion  and  delivery  of  the  vessels  themselves.  I 
hastened  to  si)eak  of  this  matter  to  my  colleague  of  the  department  of 
the  marine,  recommending  it  very  particularly  to  his  examination.  1  do 
not  believe  that  I  can  do  better  than  to  transmit  to  you,  sir,  a  copy  of 
the  answer  which  he  has  just  addressed  to  me.  The  only  information 
which  the  department  of  the  marine  had  directly  received  concerning 
the  operation  in  question  attributed  to  them,  as  you  will  see,  is  of 
[289]  »uch  a  character  that,  up  to  the  present  moment,  there  •  was  no 
motion  for  hindering  them.  It  is  only,  then,  by  the  explanations 
which  he  is  going  to  call  forth,  by  the  aid  of  the  papers  which  you  have 
brought  to  my  knowledge,  that  M.  le  Comte  de  Chasseloup  Laubat  shall 
be  able  to  judge  of  the  measures  to  be  taken  conformably  to  our  declai'a- 
tion  of  neutrality. 

Accept  the  assurances  of  the  high  consideration  with  which  I  have  tke 
honor  to  be,  sir,  vour  very  humble  and  very  obedient  servant, 

DRODYN  DE  LHUYS. 

Mr.  Dayton, 

Minister  of  the  United  States  at  Paris. 
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[290]  [*Iiiclo3uro.] 

M,  the  minister  of  the  marine  to  M.  the  minister  of  foreign  affairs. 

[Translation.] 

Parts,  October  12,  18G3. 

M.  THE  Minister  and  dear  Colleague  :  You  have  done  me  the 
houor  to  communicate  to  me,  the  25th  of  September  last,  the  copy,  with 
its  annexes,  of  a  letter  from  M.  the  minister  of  the  United  States  at 
Paris,  relative  to  bargains  entered  into  by  Messrs.  Annan  and  Voruz  for 
the  construction  and  delivery  to  the  confederate  government  of  several 
vessels  armed  for  war.  In  pointing  out  to  my  attention  the  gravity  of 
this  matter,  wliicli  you  recommend  in  a  manner  altogether  8i>ecial  to  my 
examination,  you  express  the  regret  that  my  de[>artmeut  had  not  thought 
proper  to  come  to  an  understanding  with  that  of  the  foreign  affairs 
before  answering  the  reouests  of  Mr.  Arman,  who  had  obtained  from 
the  marine  the  authorization  to  provide  his  vessel  with  twelve  cannon 
of  30  pounds.  As  to  that  which  concerns  the  authorijsation  solicited  by 
Mr.  Arman,  «and  which  was  necessary  to  him  by  the  terms  of  the  ordi- 
nance of  the  12th  July,  1847,  I  did  not  believe  I  ou^t  to  refuse  it  in 
consecpience  of  the  declaration  of  the  constructor,  who  gave  me  the 
assurance,  as  moreover  his  correspondence  with  my  department  proves, 
that  the  vessels  in  construction  in  his  work-yards  were  destined  to  do 
service  in  the  China  seas  and  the  Pacific,  between  China,  Japan,  and 

San  Francisco, 
[201]  *I  could  not,  upon  such  a  declaration,  and  knowing,  besides, 
that  tlie  vessels  of  commerce  which  navigate  theV^^^rts  in  question 
ought  always  to  be  furnished  with  certain  armament,  in  view  of  the 
numerous  pirates  which  infest  them,  I  could  not,  I  say,  answer  nega- 
tively to  the  request  of  Mr.  Arman,  nor  refuse  Mr.  Voruz  the  permission 
to  manufacture  the  cannon  intended  to  form  this  armament.  This  last 
authorization  was  the  consecpience  of  thafr  given  to  the  constructor  to 
l)rovide  his  vessels  with  artillery. 

In  granting  to  Mr.  Voruz  the  permission  to  procur^at  Reuil  the  eluci- 
dations necessary  to  the  manufacture  of  his  cannon,  I  followed  that 
tqhich  has  alxcays  been  done  by  my  department  in  analogous  circumstances, 
commerce  only  exceptionally  giving  itself  to  a  nmnufacture  which,  in 
France,  is  seldom  carried  on,  save  by  the  government.  As  to  the  re- 
grets expressed  by  your  excellency  that  the  department  of  foreign  af- 
lairs  has  not  previously  been  consultesd,  I  will  cause  you  to  remark  that  it 
was  a  question  of  arms  to  be  caused  to  be  manufactured  by  private  in- 
dustry, and  not  of  material  of  war  appertaining  to  the  state  and  delivered 
by  the  magazines  of  the  state.  This  difference  will  jiot  escape  your  ex- 
cellency, and  I  would  not  have  failed  to  come  to  an  understanding 
[202]  ♦with  you  if  there  had  been  asked  of  my  department  arms  of  the 
marine.  Upon  the  whole,  my  department  has  only  conformed  in 
this  circumstance  to  its  precedents.  It  could  only  trust  to  the.  declara- 
tion of  Messrs.  Arman  and  Voruz,  and  it  could  not  be  responsible  for  the 
unlawful  operations  which  might  be  undertaken.  I  am  going,  however,  to 
call  forth  from  Messrs.  Arman  and  Voruz  explanations  upon  the  facts  of 
which  you  have  spoken  to  me,  and  you  may  rest  assured,  M.  and  dear  col- 
league, that  the  department  of  the  marine  will  continue,  as  it  has  done 
up  to  the  present  day,  to  do  everything  which  shall  be  necessary  accord- 
ing to  the  wish  of  the  Emperor,  and  conformably'  to  the  dechiration  of 
his  government,  in  order  that  the  moSt  strict  neutrality  be  observed  in 
that  which  concerns  the  war  which  desolates  America  at  this  moment,&c. 

CHASSELOUP  LAUBAT. 
3  ^ n  <^ 
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«• 

Mr.  Dronynde  Lhtiys^  minister  of  foreign  affairs^  to  Mr.  Dayton,  United 

States  minister, 

[Translation.] 

Paris,  October  22,  :18G3. 
Sir  :  I  have  tbe  honor  to  announce  to  you,  as  a  sequence  to  my 
[293]  letter  of  the  •loth  of  this  month,  that  M.  the  njiuister  of  marine 
has  just  notified  Mr.  Voruz  of  the  withdrawal  of  the  authoriza- 
tion which  he  had  obtained  for  the  armament  of  four  vessels  in  course 
of  constinictibn  at  Xantes  and  Bordeaux.  Notice  has  also  been  given  to 
Mr.  Arman,  whose  attention  has  been  at  the  same  time  called  to  the 
responsibility  which  he  might  incur  by  acts  in  opposition  to  our  declar- 
ation of  the  18th  of  June,  1861.  These  measures  testify,  sir,  to  the 
scrupulous  care  which  the  government  of  the  Emperor  brings  to  the  ob- 
servance of  the  rules  of  a  strict  neutrality..  It  is  in  order  to  give  to 
your  Government  a  new  proof  of  our  disposition  in  this  respect  that  we 
have  not  hesitated  to  take  inta  consideration  the  information,  the 
authenticity  of  which  you  have  affirmed  to  me. 

Accept  the  assurances  of  the  high  consideration  with  which  I  have 
the  honor  to  be,  sir,  your  very  humble  and  very  obedient  servant, 

DROUYN  DE  LHUYS. 
Mr.  Dayton, 

Minister  of  the  United  States  at  Paris. 


Mr.  Dayton,  United  States  minister,  to  Mr.  Seward,  Secretary  of  State. 

[Extract] 
[294]  •  *Paris,  Xovembe^^  27, 1863. 

Sir  :  I  yesterday  saw  Mr.  Drouyn  de  Lhuys  for  the  first  time 
within  the  last  fortnight.    His  absence  from  Paris,  and  pressing  engage- , 
ments  the  week  before,  have  prevented  his  receiving  the  diplomatic ' 
corps  for  business.    •    •    *    He  said,  furthermore,  that  he  had  him- 
self personally  informed  Messrs.  Arman  and  Yoruz,  (the  constructors 
and  iron-founders,)  engaged  on  the  vessels  now  being  built  at  Bordeaux 
and  Nantes,  that  the  work  thereon  must  cease  unless  they  could  satisfy 
him  that  they  were  honestly  intended  for  another  government;  and  he 
added  to  me  that  he  would  at  once  refer  their  proceeding  to  the  min- 
ister of  marine.  ••##•• 
I  am,  sir,  your  obedient  servant, 

WILLIAM  L.  DAYTON. 
Hon.  WILLIA3I  H.  Seward, 

Secretary  of  State,  cfcc,  i&c. 


Mr.  Dayton,  United  States  minister,  to  Mr.  Seward,  Secretary  of  State. 

[Extract.] 

Paris,  December  31, 1863. 
Sir  :    •    •    •    In  my  last  conversation  with  Mr.  Drouyn  de 
[295]    Lhuys,  he  informed  me  that  'Mr,  Arman,  the  builder  of  these 
.vessel^,  was  seeking  purchasers  for  them  other  than  the  confed- 
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erat^s,  and  tliat  tbe  minister  of  marine  did  not  think  himself  author- 
ized, therefore,  to  prevent  their  completion,  although  he  would  prevent 
their  being  armed  or  delivered  by  Armau  to  the  confederates. 

I  am,  &c., 

WM.  L.  DAYTQN. 
Hon.  Willia:m  II.  Seward, 

Secretary  of  State, 


Mr.  Dayton^  United  States  minister^  to  Mr.  Sewardj  Secretary  of  State. 

Paris,  February  5,  18G4. 
Sir:  •  •  •  M.  Drouyn  de  Lhuys  told  me  yesterday  that  Armau 
(the  builder  of  the  iron-clad  rams  for  the  confederates,  at  Bordeaux)  had 
just  informed  him  that  he  had  sold  them  to  the  Danish  government,  but 
before  he  (M,  Drouyn  do  Lhuys)  acted  upon  that  assumption  this  gov- 
ernment would  have  the  best  and  most  satisfactory  evidence  of  the  cor- 
rectness otthis  statement.  At  present  he  does  not  consider  the  state- 
ment of  the  fact  to  me  as  official,  but  says  he  will  make  it  so  as  soon  as 
he  shall  receive  the  necessary  proof.  •  •  •  ♦ 

I  am,  sir,  &c., 

WM.  L.  DAYTON. 
Hon.  William  H.  ISeward, 

Secretary  of  StcftCj  d'c.y  tte.,  die. 


[29G]    *2[r.  Dayton^  United  States  minister^  to  Mr.  Sewardy  Secretary  of 

State. 

[Extract.] 

Paris,  February  19, 1864. 
Sir  :  •  *  •  •  it  •  « 

M.  Drouyn  de  Lhuys  says  that  he  believes  the  iron-clads  at  Bordeaux 
are  sold  to  a  neutral,  but  I  received  information  from  Mr.  VVood,  our 
minister  at  Copenhagen,  that  the  minister  of  foreign  affairs  of  Denmark 
says  he  does  not  know,  nor  has  he  ever  heard,  of  any  negotiation  for 
the  purchase  or  building  for  that  country  of  any  ships  in  France.  M. 
Drouyn  de  Lhuys  tells  me,  and  I  do  not  doubt  but  that  he  has  given 
notice  to  Mr.  Arman  (the  builder  of  the  ironclads,  and  the  contractor 
for  the  four  other  ships  building  for  the  confederates)  that  France  must 
be  relieved  from  all  trouble  in  reference  to  any  of  them,  and  Arman 
has  promised  him  that  France  shall  be.  He  says  that  the  four  other 
vessels  are  building  for  commerce,  and  that  he  can  and  will  sell  them 
to  neutral  parties.  In  the  mean  time,  I  can  and  will  keep  a  sharp  eye 
to  the  entire  proceeding. 

I  am,  sir,  your  obedient  servant, 

W3I.  L.  DAYTON. 
Hon.  William  H.  Seward,  ^         I 

Secretary  of  State.  Digitized  by  LjOOgle 
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[297]    ♦ilTr.  Dayton^  United  States  minister^  to  Mr.  Seicardy  Secretary  of 

State. 

Paris,  March  11, 1864. 
Sir  :  M.  Drouyn  de  Lbuys  inforras  me  that  iu  areceDt  interview  with 
Arman,  the  sliip-builder  at  Bordeaux,  he  (Arman)  assured  him  that  not 
only  the  iron-clad  vessels  he  was  building  at  Bordeaux,  but  the  other 
four  vessels  (two  at  Nantes  and  two  at  Bordeaux)  would  certainly  be 
disposed  to  neutral  governments  in  such  manner  as  to  relieve  France 
from  any  trouble  or  responsibility  on  the  subject.  These  vessels,  I  may 
add,  are  in  the  steady  course  of  construction,  Xhe  work  being  constantly 
advanced  upon  them. 
I  am,  sir, 

WM.  L.  DAYTON. 
Hon.  William  H.  Seward, 

Secretary  of  State, 


[298]  *])iscour8  de  M.  Roulier^  ministre  Witat, 

(Da  Monitour  Uuiversel,  page  670.— Vendredi,  13  mai  18C4.]         , 

Corps  L^gislatif,  (Stance  du  12  mai  18G4.; 

M.  liouHER,  Ministre  d'^^tat ;  ....  Si  j'examine  le  discours  de 
Thonorable  M.  Jules  Favre,  en  prenant  ses  objections  dans  un  ordre 
inverse  k  celqi  qu'il  a  adopts,  le  premier  point  que  je  rencontre  est  cette 
pretendue  violation  des  regies  de  la  neutrality  (^mmise  par  la  France 
vis  d/Visdes  6tats  du  nord-de  I'Amerique. 

Messieurs,  les  questions  de  neutralite,  I'etenduedes  devoirs  des  neutres, 
out  donni^,  dans  tons  les  temps,  matiere  li  des  difficultes,  i\  des  conflits 
uombreux.  Je  ne  veux  pas  retracer  ici  les  phases  diverses  que  le  droit 
des  neutres  a  subies  dans  le  code  international ;  mais  ce  que  je  peux 
dire  k  I'honneur  de  la  politique  de  notrepays,  c'est  que  tout  ce  qu'il  y  a 
eu  d'id^es  liberales,  progressives,  genereuses,  introduites  dans  la  legis- 
lation des  neutres,  est  parti  du  gouvernement  fran9ai8.  [C'est  vrai!  c'est 
vrai !] 

Aussi,  lors  de  la  declaration  de  la  guerre  en  Am^rique  entre  les  i^tats 
du  nord  et  lea  <^tats  du  sud,  nous  n'avons  pas  failli  ^ces  pr^c^- 
[299J  dents,  et  nous  avons  pose,  des  les  premiers  jours,  les  ♦principes 
de  neutrality  qui  devaient  r^gir  toute  notre  conduite. 

Dans  la  declaration  du  10  juin  1861,  inscribe  au  Moniteur,  acte  officiel 
eman^  du  souverain,  il  est  dit  par  k  Particle  3  : 

II  est  iuterdit  }\  touti  Fran^ais  do  prendre  commission  de  I'line  des  deux  parties  pour 
armer  des  vaisaeaux  eu  giierre,  ou  d' accepter  des  lettres  de  marque  pour  faire  la  course 
maritime,  ou  de  concourir  d'une  mauiere  quelcouque  ii  l'«5quipc'ment  ou  ii  Tarmemeut 
d'uu  navire  de  gueiTc  ou  cort>airede  Tune  des  deux  parties  belligcrantes. 

Au  mois  de  juin  1803,  une  demande  a  6te  adresse^  par  deux  eon- 
structeurs  fran^ais  pour  I'execution  de  deux  steamers,  ave<;  I'indicatiou 
que  ces  navires  etalent  destines  k  naviguer  dans  les  mers  do  Chine. 

M.  le  ministre  des  fitats-Unis,  au  mois  de  decembre  1803,  a  invoqu^ 
des  lettres,  des  documents,  que,  descirconstancesdont  nous  n'avonspas 
voulu  approfondir  le  caractere,  avaient  mis  en  la  possession  de  M.  Day- 
ton, il  a  soutenu  que  ces  navires  etaient  destines  aux  confedtjr^s.     Une 

enquete  s'est  ouverte  immediatement. 
[300]       Les  armateurs  ont  ete  interrogesj  leurs  ♦explications  out  Tite 
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appr^ci^es,  et  I'autorisation,  un  instant  donn^e,  a  6t6  retired  par  le 
gouvernement. 

Plus  tard,  qnelques  dontes  se  sont  ^lev^s ;  ces  steamers,  qui  ne  sont 
pas  en  partance,  ont  6t^  indiqn6s  conime  destines  k  la  Suede.  De 
nouvelles  informations  ont  6te  prises.  Oette  indication  n'a  pas  paru 
sufiisamment  d^montr^e,  et,  i\  la  date  du  1®'  mai  1864,  il  y  a  dix  jours, 
le  ministre  de  la  marine  ^crivait  an  ministre  des  affaires  6 trang^res: 

Lea  navires  de  guerre  que  voiis  nous  avez  signalt^s  ne  Hortiront  des  ports  fran^ais 
que  le  jour  oil  il  sera  ddmontr(S  d'une  mani^re  positive  que  leur  destination  n^aflfecte 
l>uint  les  principes  de  neutrality  que  le  gouvernement  fran^is  veut  rigoareusement 
observer  k  Tdgard  des  bellig<$rants. 

Voilj\  la  conduite  qui  a  ^t6  tenue  sans  Equivoque,  de  la  mani^re  la  plus 
nette  et  la  plus  pn^cise,  parle  gouvernement  de  I'Emperenr. 


[301]  *  Speech  of  M.  RouJier^  minister  of  state. 

[Translation.] 
[From  the  Monitear  Universel,  of  Friday,  May  13, 1864,  p.  670.J 

Corps  L:6gislatif,  f  Session  of  the  12th  May,  1864.; 
Mr.  RouHER,  Minister  of  State :  If  I  ©x^mine  the  speech  of  the  Hon. 
Mr.  Juies  Favre,  taking  his  objections  in  an  order  the  reverse  of  that 
adopted  by  him,  the  first  point  I  meet  is  the  pretended  violation  of  the 
laws  of  neutrality  committed  by  France  against  the  States  of  the  North 
of  America. 

Gentlemen,  questions  of  neutrality,  as  regarding  the  duties  of  neutrals, 
have  been  aUvays  the  causes  of  difficulties  and  of  numerous  conflicts.    I 
will  not  here  trace  the  different  phjises  through  which  the  law  of  neu- 
trals has  passed  in  the  international  code;  but  what  I  may  say  to  the 
honor  of  the  policy  of  our  country  is  that  all  liberal,  progressive,  and 
generous  ideas  introduced  into  the  law  of  neutrals  originated  with  the 
French  government.     [True,  true.]    Accordingly,  after  the  declaration 
of  war  in  America  between  the  States  of  the.  North  and  the  States  of 
the  South,  we  have  followed  these  precedents,  and  we  announced 
[302]    at  an  early  day  the  principles  of  neutrality  •which  were  to  regulate 
our  conduct. 
In  the  declaration  of  the  10th  of  June,  1861,  an  official  act  emanating 
'  from  the  sovereign,  inserted  in  the  Moniteur,  it  is  stated  in  Article  3  : 

All  Frenchmen  are  forbidden  to  take  a  comraission  from  either  of  the  two  parties 
to  arm  vessels  of  war,  or  to  accept  letters  of  marque  for  a  cruise,  or  to  assist  in  any 
manner  in  the  equipment  or  armament  of  a  war-vessel  or  privateer  of  either  of  the  bel- 
ligerents. • 

In  the  month  of  June,  18G3,  a  formal  request  was  made  by  two  French 
builders  for  the  right  to  construct  two  steamers,  with  the  information 
that  these  vessels  were  intended  to  navigate  the  Chinese  seas.  Mr.  Day- 
ton, the  minister  of  the  United  States,  in  the  month  of  December,  1863, 
called  our  attention  to  certain  letters  and  documents,  which  circum- 
stances, into  the  character  of  which  we  have  not  wished  to  inquire,  had 
put  into  his  hands;  he  maintained  that  these  vessels  were  for  the  con- 
federates. An  inquiry  was  immediately  instituted ;  the  owners  were 
questioned;  their  explanations  were  weighed,  and  the  authorization 
formerly  given  was  withdrawn  by  the  government.  • 

Later,  doubts  arose;  it  was  intimated  that  these  steamers,  which 
had  not  yet  sailed,  were  intended  for  Sweden.  New  testimony'  was 
taken,  and  this  intimation  not  appearing  to  be  sufficiently  proved,  the 

_   _    .  _300gle 
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[303J  minister  of  the  ♦marine  wrote  to  the  minister  of  foreign  affairs, 
under  the  date  of  May  1,  1864,  ten  days  ago,  as  follows: 
The  vessels  of  war  to  wbich  you  have  called  our  attention  shall  not  leave  the  ports 
of  France  Until  it  shall  have  been  positively  demonstrated  that  their  destination  does 
not  ilftect  the  principles  of  neutrality  which  the  French  government  wishes  to  rigidly 
observe  toward  both  belligerents. 

Such  is  the  conduct  which  has  been  maintained  without  equivocation, 
and  in  the  clearest  and  most  precise  manner,  by  the  government  of  the 
Emperor. 


JlTr.  DaytoHj  United  States  minister^  to  Mr.  Seward,  Secretary  of  State. 

Paris,  May  16, 1864. 
Sir  :  At  a  special  interview  accorded  to  me  on  Saturday  last,  M. 
Drouyn  de  Lhuys  informed  me  not  only  that  the  two  ironclads,  now 
being  constructed  by  Arman,  at  Bordeaux,  under  contract  with  the  con- 
federates, have  been  positively  sold  to  a  neutral  power,  but  he  assured 
me  distinctly  that  the  four  clipper-ships  in  the  course  of  construction  at 
Bordeaux  and  Nantes,  under  a  like  contract,  should  not  be  delivered  to 
the  confederates.    As  two  of  these  vessels  are  approaching  completion, 
I  confess  I  was  much  gratj^ed  by  receiving  this  distinct  assurance. 
[304]    His  language  was  most  explicit,  and  I  thanked  ♦him  accordingly. 
I  am,  sir,  &c., 

WM.  L.  DAYTON. 
Hon.  William  H.  Seward, 

Secretary  of  State, 


Mr,  Seward^  Secretary  of  State,  to  Mr,  Dayton,  United  States  minister.^ 

DEPART3IENT  OF  STATE, 

Washington,  June  28, 1864. 
Sir:  !MV.  Geofroy  has  to*<lay  submitted  to  me  a  dispatch  which  has 
been  received  from  M.  Drouyn  de  Lhuys,  in  whicih  he  states  the  fact 
of  the  sale  of  two  ships,  the  Yeddo  and  the  Osacca,  whicli  Arman  built 
for  the  insurgents,  to  alleged  neutrals,  to  be  delivered  in  iTolland,  sub- 
stantially on  The  same  terms  as  thosevvhich  M.  Prouyn  de  Lhuys  made 
in  communicating  that  transjiction  to  yourself,  as  you  have  related  them 
to  us  ia  your  dispatches.    In  the  absence  of  full  and  definite  informa- 
tion about  the  names,  condition,  or  character  of  the  alleged  purchaser, 
the.  terms  of  his  contract  or  the  other  circwmstances  of  the  alleged  sale, 
this  Government  is  not  prepared  to  pronounce  its  acquiescence  in  the 
disposition  of  the  subject  which  has  been  made  by  the  French  govern- 
ment. 
We  are  to  be  understood,  therefore,  as  maintaining  in  regard  to 
France  all  the  protests  we  have  heretofore  made  Concerning  those 
[305]    vessels,  and  reserving  all  •the  rights  and  remedies  in  respect  to 
the  vessels  themselves  which  belong  to  the  United  States  under 
the  law  of  nations. 

At  the  same  time  we  willingly  believe  that  the  French  government 
has  ta^en  proper  care  to  guard  against  the  vessels  being  used  for  mak- 
ing wai'  upon  the  United  States. 
•  I  am,  sir,  &c., 

WILLIAM  H.  SEWARD. 
W^iLLiAM  L.  Dayton,  Esq. 
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Mr.  DaytoUj  United  States  minister,  to  Mr,  Seicard,  Secretary  of  State. 

[Extract.] 

Paris,  September  30, 1864. 
Sir:  I  saw  M.  Drouyn  de  Lliuys  on  yesterday.    He  received  me  in  a 
very  cordial  manu^r,  but  said,  smilingly,  that  I  wrote  him  a  sharp  dis- 
patch ;  in  allusion  to  that  I  had  sent  him  the  day  before,  inclosed  to  you 
in  No.  542. 

I  said  no,  but  I  had  answered  temperately  a  sharp  dispatch  he  had 
sent  to  me  If  om  the  minister  of  marine ;  and  I  added  that  that  dispatch 
had  surprised  me  very  much,  as  there  was  certainly  nothing  in  my  let- 
ter, to  which  this  dispatch  from  the  minister  of  marine  puri>orts  to  be 
an  answer,  to  justify  it.  M.  Drouyn  de  Lhuys  then  said  they  certainly 
intended  to  watch  those  vessels  at  Bordeaux  and  Nantes  as 
[306J  •closely  as  possible ;  and  he  thought  that  this  letter  from  the  min- 
ister of  marine,  stating  that  these  vessels  should  not  be  delivered 
to  the  confederates,  put  the  matter  in  the  best  possible  shape  for  me. 

I  told  him  I  thought  so  too,' and  was  satisfied,  and  had  so  informed 
the  commanders  of  the  Niagara  and  Sacramento.         •         •         • 
I  am,  sir,  &c., 

\VM.  L.  DAYTON. 
Hon.  William  H.  Seward,  • 

Secretary  of  State. 


[307]  *No.  3.— CASE  OF  THE  RAPPAHANNOCK.  , 

Mr.  Dayton,  United  States  minister,  to  M.  Drouyn  de^  Lhuys,  minister  of 

foreign  affairs. 

Paris,  December  4, 18G3. 

M.  LE  MiNiSTRE :  A  ship  called  by  her  captain  the  Kappahannock, 
and  purchased  for  the  confederates  of  the  South,  has  made  her  escape 
from  the  British  port  of  Sheerness  without  papers,  and  run  into  the 
port  of  Calais.  She  claims,  I  am  informed,  that  she  is  driven  in  to  re- 
pair her  machinery,. rigging,  &c. 

The  facts  as  communicated  to  me  are  certain: 

1.  That  she  has  been  bought  and  fitted  up  by  the  confederates,  to 
cruise  against  and  destroy  our  commerce. 

2.  That,  anticipating  or  fearing  detention,  she  escaped  in  an  unfin- 
ished condition  from  the  port  of  Sheerness,  England,  and  has  come  over 
to  Calais  to  complete  her  equipment,  &c. 

3.  That  a  number  of  young  Americans  (some  twelve  or  fourteen,  I 
think)  have  been  awaiting  at  Calais  the  arrival  of  this  vessel  to  go 
aboard  of  her  as  officers  or  crew,  and  that  upon  a  signal  from  the  Vessel 
they  made  an  attempt  by  a  ruse  to  accompli-^h  their  purpose.  This 
shows  that  the  vessel  did  not  come  in  as  pretended,  *'  en  relache 

force." 
[308]        ^4.  Our  consular  agent  writes  me  that  it  is  -quite  evident  the 

vessel  left  the  English  ])Oft  suddenly  and  unexpectedly,  with  tbe 
mechanics  employed  on  her  yet  on  board ;  that  considerable  reparations 
and  changes  are  yet  to  be  made  upon  her ;  that  her  rigging  is  incom- 
plete, and  the  ropes  and  pulleys  are  yet  scattered  over  the  decks.  He 
informed  me  also  that  it  is  understood  the  captain  had  said  that 
he  had  applied,  or  would  api)ly,  to  the  minister  of  marine  for  permission 
to  take  out  and  entirely  repair  her  boilers. 
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5.  I  inclose  likewise  copies  of  two  affidavits  sent  to  me  from  the 
United  States  legation  at  London,  proving  that  the  vessel  left  the  Eng- 
lish portjto  go  to  Calais;  that  she  was  then  incomplete ;  that  she  waits 
at  the  pcM-t  of  Calais  for  her  crew,  and  that  she  is,  as  her  captain  says, 
a. confederate  privateer. 

It  is  quite  evident  that  this  vessel  occupies  a  position  which  differs 
from  either  the  Florida  or  the  Georgia.  She  has  left  her  port  on  the 
other  side  of  the  channel,  voluntarily,  without  papers,  and  run^directly 
across  to  a  neighboring  port,  within  which  she  hopes  to  be  protected 
until  her  equipment  is  completed,  and  her  oflScers  and  crew  Teady. 

On  this  statement  of  facts  no  argument  is  necessary  to  show  that 
permission  from  the  French  authorities  to  carry  out  her  purpose  would 

be  a  violation  of  neutrality. 
[309]       ♦May  I  beg  the  attention  of  your  excellency,  therefore,  imme- 
diately to  this  question.  , 
I  have  the  honor  to  be,  &c., . 

WM.  L.  DAYTON. 
His  Excellency  Mr.  Drouyn  de  Lhuyis, 

Minister  of  Foreign  Affairs,  Paris. 


Mr.  Dayton,  United  States  minister,  to  Mr.  Seward,  Secretary  of  State, 

Paris,  December  25,  1863. 
SiR^  My  dispatch  No.  3S7  incloses  to  you  a  co[)y  of  a  note  recently 
sent  to  Mr.  Drouyn  de  Lhuys,  in  reference  to  the  rebel  vessel  called  the 
Kappahannock,  lying  at  Calais.  I  now  beg  to  inclose  to  you  a  transla- 
tion of  Mr.  Drouyn  de  Lhuys's  reply.  I  should  add  that  in  the  course 
of  conversation  had  with  him  yesterday  he  admitted  that  this  vessel  was, 
in  his  judgment,  an  exceptional  case,  inasmuch  as  she  was  not  driveu 
in  by  stress  of  weather  or  necessity,  but  came  voluntarily,  to  complete 
her  equipment;  and  that,  in  this  respect,  her  case  was  unlike  the  case 
of  either  the  Florida  or  Georgia.  He  said,  further,  that  he  understood 
the  minister  of  marine  agreed -with  him  in  this  view,  but  nothing  has 
yet  been  done.  I  am  daily  expecting  some  orders  from  the  minister  of 
marine  in  reference  to  this  vessel. 
I  am,  sir,  &c., 

WM.  L.  DAYTON. 
Hon.  William  H.  Seward, 

Secretary  of  State, 


[310]    *M.  Drouyn  de  Lhuys,  minister  of  foreign  affairs,  to  Mr.  Dayton, 
United  States  minister. 

[Translation. — Extract. "j 

Paris,  December  23, 1863. 

Sir  :  I  have  received  the  letters  which  you  have  done  me  the  honor 
to  address  me,  dated  the  4th,  J2th,  and  19th  of  this  month,  to  commu- 
nicate to  me  the  information  which  had  been  transmitted  to  you  in  re- 
gard to  the  vessel  Kappahannock. 

I  have  taken  care  to  give  notice  of  them  to  the  minister  of  marine, 
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whose  information  was  still  incomplete,  and  I  await  the  resnlt  of  the  in- 
quiry into  which  our  authorities  are  obliged  to  |)roceed,  in  order  to  judge 
of  the  difference  which  you  point  out  between  the  position  of  the  vessel 
and  that  of  the  Florida  and  of  the  Georgia. 

I  think,  indeed,  with  you,  that  it  is  desirable  t-o  avoid  giving  an  equit- 
able base  for  future  reclamations.  It  is  with  this  feeling  that  the  gov- 
ernment of  the  Emperor  has  always  been  studious  to  act,  and  it  will 
not  depart  therefrom  in  this  circumstance. 

Accept,  sir,  the  assurances  of  the  high  consideration  with  which  I 
have  the  honor  to  be,  &c., 

DROUYN  DE  L'HUYS. 

Mr.  Dayton, 

Minister,  cfetf.,  cfec. 


Mr.  Drouyn  de  Lhuys,  minister  of  foreign  afiairs^  to  Mr.  Dayton^  United 

States  minister, 

[Translation.] 

[311]  •Paris,  January  13, 1864. 

Sir:  I  have  just  received  the  answer  of  the  minister  of  marine 
to  the  communications  which  I  had  addressed  him,  as  I. have  had  the 
honor  to  inform  you  by  my  letter  of  the  23d  of  last  month,  in  regard  to 
the  stay  at  Calais  of  the  vessel  the  Rappahannock.  It  appears  from  it 
that  this  matter  has  already  attracted  the  attention  of  M.  le  Cte.  de  Chas- 
seloup  Laubat,  and  that  he  had  hastened  to  give  the  necessary  orders 
that  the  captain  of  the  vessel  referred  to  might  be  able  solely  to  put  it 
in  a  state  of  navigability,  and  revictual  with  provisions,  and  coal.  It 
results  also  from  an  inquiry  which  .was  entered  into  on  the  spot,  that 
Calais  was  not  at  all  the  port  of  destination  of  the  Rappahannocft  when 
she  left  the  shores  of  England;  that  unforeseen  accidents  only  led  her 
to  take  refuge  in  our  waters,  and  that  we  could  not  under  the  circum- 
stances refuse  her  an  asylum  any  more  than  to  any  other  vessel  placed 
in  the  same  situation.  This  vessel  has  been,  however,  and  continues  to 
be,  the  object  of  special  surveillance,  and  you  yourself  will  be  satisfied 
with  the  care  with  which  watch  is  kept  that  no  suspicious  object  be  in- 
troduced on  board,  by  reading  the  report  on  this  subject  addressed  to 
the  department  of  the  marine  by  the  competent  local  authority,  and  here- 
with annexed  in  copy.%  1  will  add  that  M.  le  Cte.  de  Chasseloup  Laubat 
in  limiting  the  facilities  accorded  to  the  Rappahannock  to  what  is  de- 
manded for  the  equipment  and  seaworthiness  of  ^an  ordinary  vessel  of 
commerce,  has  besides  given  directions  not  to  authorize  her  to  prolong 
her  stay  at  Calais,  so  soon  as  she  shall  be  in  a  state  to  go  to  sea. 

Receive  the  assurances  of  the  high  consideration,  &c. 

DROUYN  DE  LHUYS. 

Mr.  Dayton, 

Minister  of  the  United  States  at  Paris. 


[312]    *Mr.  Dayton,  United  States  minister^  to  M.  Drouyn  de  LhuySy  min- 
ister of  foreign  affairs. 

Paris,  February  2,  1864. 
Monsieur  LE  Ministre  :  I  have  just  received  information  from  our  con- 
sular agent  at  Calais  that  the  confederate  war-vessel  Rappahannock 
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has  coni[)lete(l  her  repairs  and  equipment,  and  is  about  to  leave  that 
port;  and  he  further  says  that  it  appears  by  a  shipping  ijazette  that  a 
ship  has  gone  out  of  the  Xhames  laden  with  munitions  of  all  kinds  for 
the  Rappahannock. 

If  this  be  true  (and  it  is  probable)  its  effect  upon  the  public  mind  of 
my  country,  and  the  view  likely  to  be  taken  of  it  by  my  Government 
must  be  obvious. 

The  llappahannock  is  a  confederate  cruiser,  and  not  a  vessel  of  com- 
merce. To  equip  her  in  one  neutral  port  as  such,  when  it  is  well  under- 
stood she  is  to  be  immediately  supplied  from  another  neutral  port  with 
arms  to  pres'  upon  our  commerce,  is,  I  submit,  to  aid  directly  in  the 
principal  wrong. 

The  ports  of  England  and  France  alternating  in  the  character  of  their 
aid,  might  in  this  way  be  made  the  easy  mean^,  or  base,  of  military 
operations  against  us.  » 

It  is  perfectly  certain  that  the  United  States  Government  will  never  ac- 
quiese  in  the  justice  or  legality  of  such  proceedings.    And  I  now,  with 
great  respect,  give  fornjal  notice  that  reclamation  will  be  made  in 
[313]    due  time  *for  all  damages  which  shall  be  done  by  the  Rappahan- 
nock to  our  commerce,  in  case  she  be  permitted  under  the  circum- 
stances to  go  to  sea. 

Accept,  sir,  the  assurance  of  high  consideration  with  which  I  have 
the  honor  to  be  your  excellency's  very  obedient  servant, 

WILLIAM  L.  DAYTON. 

His  Excellency  M.  Drouyn  de  Lhuys, 

Minister  of  Foreign  Affairs,  Paris, 


,    Rules  in  regard  to  belligerent  vessels  in  French  ports. 
LTranslatioD.] 
MINISTRY  OF  MARINE  AND  OF  THE  COLONIES. 

The  minister  of  marine  and  of  the  colonies  to  the  maritime  prefects ; 
general  officers,  superiors,  and  others  commanding  at  sea;  command- 
ant of  marine  in  Algeria ;  governors  of  colonies;  commissaries  gen- 
eral of  marine ;  chiefs  of  the  marine  service  in  secondary  ports;  and 
administrators  of  the  maritime  inscription. 

FIRST  DIRECriON — SECOND  BUREAU. — MOVEMENTS. 

Rules  to  be  observed  in  regard  to  vessels  of  belligerents. 

Paris,  February  5,  1864. 

GENTLE3IEN:  By  its  declarations  of  the  10th  of  June,  1861,  inserted 
in  the  Moniteur,  the  Emperor's  government  has  made  known  the 
[314]  principles  which  serve  as  a  basis  to  ♦the  neutrality  it  intended  to 
observe  in  the  war  which  insanguines  North  America. 

.Since  then,  tiiese  i)rinciples  have  received  their  application  as  well 
in  our  colonies  as  in  the  ports  of  the  mother  country. 

But  the  continuation  of  the  war  having  led  the  belligerents  to  carry 
the  theater  of  maritime  hostilities  into  the  neighboring  waters  of  the 
neutral  states  of  Europe  and  brought  them  to  seek  in  our  ports  the 
means  of  repairs  or  of  provisioning,  the  Emperor's  government  has 
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deemed  it  useful  to  remind  you  agaiu  of  the  rules  to  be  observed  in 
order  to  maintain  its  neutrality,  conformably  to  public  law  and  to  the 
traditions  of  the  French  marine,  and  to  determine  consequently  on  the 
treatment  which  is  to  be  applied,  without  distinction  of  tiag,to  th*  ves- 
sels of  the  belligerents. 

You  will  therefore  have  to  attend  to  the  strict  execution  of  the  follow- 
ing regulations : 

1st.  No  vessel  of  war  or  belligerent  privateer  will  be  allowed  to  stay 
more  than  twenty-four  hours  in  a  port  of  the  empire  of  the  French  col- 
onies, or  in  the  adjacent  waters,  except  in  the  case  of  a  forced  putting 
in  <m  account  of  bad  weather,  of  injuries,  or  of  exhaustion  of  provisions, 
necessary  to  the  safety  of  the  voyage. 

2d.  In  no  case  can  a  belligerent  make  use  of  a  French  port  for  a  pur- 
pose of  war,  or  for  there  supplying  himself  with  arms  or  muni- 
[315]    tions  of  war,  or  for  there  ♦executing,  under  pretext  of  repairs, 
works  whose  object  is  to  increase  his  military  power. 

3d.  There  can  only  be  furnished  to  a  vessel  of  war  or  belligerent  pri- 
vateer the  provisions,  stores,  and  means  of  repair  necessary  for  the  sub- 
sistence of  her  crew  and  for  the  safety  of  her  voyage. 

4th.  No  vessel  of  war  or  belligerent  privajeer  allowed  to  take  in  pro- 
visions or  to  make  repairs  in  a  French  port  can  prolong  her  stay  there 
beyond  twenty-fcur  hours  after  her  supplies  shall  have  been  shipped 
and  her  repairs  finished,  except  in  the  case  hereinafter  provided  for. 

5th.  When  vessels  of  war,  privateers,  or  merchant- vessels  of  the  two 
belligerent  parties  are  found  together  in  a  French  port,  there  shall  be 
an  interval  of  not  less  than  twenty-four  hours  between  the  departure  of 
any  vessel  (of  one  of  the  belligerents,  and  the  subsequent  departure)  of 
any  vessel  of  war  or  privateer  of  the  other  belligerent. 

This  delay  shall  be  extended,  in  case  of  ueed,  by  order  of  the  mari- 
time authority,  as  long  as  may  be  necessary. 

You  will  take  care  to  make  known  the  foregoing  regulations  to  every 
vessel  of  either  of  the  belligerents  which  may  come  into  the  ports,  road- 
steads, or  waters  subject  to  your  command. 

Accept,  gentlemen,  the  assurance  of  my  very  distinguished  considera- 
tion. 

COUNT  P.  DE  CHASSELOUP  LAUBAT, 
Miniftter  Secretary  of  State,  of  Marine^  and  of  Colonies. 

Inserted  in  the  official  bulletin,  1864. 


[316]    ♦3/r.  Dayton,  United  States  minister,  to  Mr,  Seward,  Secretary  of 

State. 

[Extract.] 

Paris,  February  19, 1864. 
Sir  :  I  yesterday  communicated  to  Mr.  Drouyn  de  Lhuys  the  contents 
of  your  dispatch  No.  468,  and  1  did  this  the  more  readily  as,  in  its  main 
features,  it  was  a  reiteration  from  you  of  views  that  I  had  individually 
already  expressed  to  him.  I  read  to  him  that  part  of  your  dispatch  i^ 
which  you  state  that  the  decision  of  the  French  government  in  respect 
to  the  Itappahannock,  co-operating  with  other  causes,  will  be  a  trial  to 
the  friendship  of  our  country  toward  France,  for  which,  after  the  pro- 
tests we  have  made,  not  our  Government,  but  "  the  Emperor,  will  be  re- 
sponsible."    lie  said,  in  reply,  that  we  must  deal  with  things  as  they 
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were.  That  France  having  acknowledged  the  Sonth  as  belligerents,  he 
could  do  nothing  less  than  treat  them  as  such.  That,  keeping  that  po- 
sition^n  view,  the  Florida  and  Georgia  had  been  received  in  their  ports. 
That  the  Florida  had  been  repaired,  though  little  had  been  done  to  the 
Georgia,  and  nothing  had  been  done  to  either  of  these  vessels  except 
what  was  essential  to  their  *'^  navigability.'^  That  their  fighting  powers 
had  not  been  improved,  nor  had  a  French  seaman  been  permitted  to 
embark  on  either  of  them.  That  in  respect  to  these  vessels,  therefore,  he 
thought  they  had  kept  within  theljmits  of  clear  rules  of  international  law. 

That  in  respect  to  the  Rappahannock,  she  had  not  yet  been  per- 
[31 7J    mitted  to  leave  port,  nor  would  she  be  permitted  to  leave  ♦until  his 

government,  by  a  most  rigorous  and  careful  examination,  had  satis- 
fied itself  that  no  rule  of  war  had  been  violated.  She  had  been  permitted 
to  repair  as  a  vessel  of  commerce  only,  and  if  we  anticipated  that  she  was 
to  be  converted  into  a  ship  of  war  by  guns  from  England,  it  wa«  against 
England,  and  not  France,  we  should  complain  ;  but  if  the  fact  turned 
out  as  I  insisted,  that  she  was  no  vessel  of  commerce,  but  a  ship  of  war, 
then  lie  admitted  that  if  she  came  into  a  French  port,  not  by  stress  of 
weather,  but  voluntarily  to  finish  her  equipment,  and  she  were  per- 
mitted to  leave,  it  would  be  a  breach  of«  the  proclamation  of  neutrality 
published  by  the  Emperor:  but  the  question  of  fact,  he  said,  was  yet  in 
the  course  of  investigation.  I  repeated  to  him  the  evidence  on  this 
question,  (a  summary  of  which  will  be  found,  by  the  way,  in  the  first 
dispatch  I  sent  t<)  him  on  this  subject  December  4  last.)  He  seemed  to 
consider,  however,  that  I  presented  the  subject  in  some  new  lights,  and 
said  he  would  again  refer  the  matter  to  the  minister  of  marine.  The 
line  of  distinction  between  what  they  might  properly  do,  and  what  they 
might  not,  was,  he  said,  in  his  mind  quite  clear.  If  a  war-vessel  came 
into  their  ports  from  stress  of  weather  they  were  bound  to  let  her  repair 
damages,  adding  nothing,  except  such  repairs,  to  her  fighting  qualities ; 
but  if  such  a  vessel  came  into  port  in  an  unfinished  condition  they  could 
not  rightfully  permit  her  to  finish  her  equipment,  for  that  would  be  to 
shape  a  harmless  log  or  mass  of  timber  into  a  fighting-ship.  I  told  him 
that  lie  and  I  dul  not  then  differ  in  this  case  so  much  about  the  law  as 
about  the  fact,  and  1  yet  hoped  .that  on  the  further  investigation,  which 
he  promised,  this  vessel  might  be  stopped. 

1  am,  sir,  your  obedient  servant, 

WM.  L.  DAYTON. 
Hon.  W3f.  H.  Seward, 

Secretary  of  State, 


[318]  •ilf.  Gosselin  au  Lieutenant  Cami)belL 

Calais,  le  4^  fierier  1864. 
Monsieur  :  Je  viens  de  recev^oir  de  son  excellence  le  ministre  de  la 
marine  et  des  colonies  une  depeche  contenant  des  ordres  precis  formels 
en  ce  qui  concerne  votre  bsitinient ;  et  la  notification  que  je  dois  vous  en 
fc«re  m'est,  veuillez  n'en  pas  douter,  tres  p^nible  j  pourtant,  la  communi- 
cation que  j'ai  eu  Fhonneur  de  vous  faire  le  11  du  mois  dernier,  et  i\  la 
suite  de  laquelle  vous  m'avez  declare,  pouvoir  etre  en  ^tat  complet  de 
l)rendre  la  mer  i\  environ  une  semaine  de  cettedate,  tout  en  vousfaisant 
pressentir  la  possibility  des  mesures  survenues  aujourd' hui,  a  dfivous 
l>reparer  a  y  faire  face. 
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J'iii  (lone  le  regret,  monsienr,  de  vous  infonner  que  le  goiivernement 
UesaMajeste  I'Empereur  a  decide  que  j'intimerai  "  I'ordie  au  liappabaii- 
iioek  de  quitter  le  port  de  Calais  H  la  inar^e  qui  suivra  la  rec^>tion  de 
cette  lettre,"  et  que,  fauto  par  vous  d'obtemperer  i\  cetteiujonction,  il  ne 
vous  serait  plus  pennis  de  quitter  ce  port  qu'i\  la  fin  des  hostilites 
[319]    entre  les  fitats-Uuis  et  •les  confederals. 

Le  long  s^jour  de  votre  batiment  d  Calais,  et  surtout  le  temps 
^coule  depuis  I'avis  precite,  me  font  esperer,  monsieur,  qu'il  vous  sera 
possible  d'ici  miuuit  de  hater  vosderuierspreparatifs,  de  telle  sorte  que 
la  decision  de  laquelle  je  viens  d'avoir  Phonueur  de  vous  faire  part  re- 
solve son  execution. 

J'ujonterai,  monsieur,  malgre  la  nature  ^pineuse  de  mes  relatioiis  offi- 
(delles  avec  vous,  je  desire  vivement  que  le  bref  delai  qui  vous  est  ac- 
cord^ soitpourtantsnffisant.  Aije  besoin  d'insivster,  monsieur,  au  moment 
Je  votre  d(^*part  sur  ce  que  les  rapports  et  les  r^ponses  quej'ai  eu  i\ 
adresser  k  I'egard  de  votre  batiment  ont  6t6  constamnjeut  cont'ormes  a 
la  v^rite,  telle  que  mes  investigations  i)ersonnelIes  et  imjjartiales  me 
Tent  frtit  trouver,  et  que  mes  exi)lications'ont  6te  toujours  loyales,  sin- 
c^res  et  completes  ? 

Je  vous  i>rie  de  voulpir  bien,  en  raison  de  son  importance,  m'accuser 
reception  de  Ja  pr^sente. 

Veuillez  recevoir,  monsieur,  Texpression  de  ma  consideration  tres- 
distingue. 

Le  commissaire  de  I'inscription  maritime: 

GOSSEMN. 

A  Monsieur  Campbell, 

Lieutenant  Commandant  le  Vapeur  Rappahannocl'. 


[320]  ♦J/.  Gosselin  au  Lieutenant  Campbell 

Calais,  le  10  fh^ier  18G4. 

Monsieur  :  J'ai  I'honneur  de  vous  accuser  reception  de  la  lettre  que 
vous  m'avez  adressee  liier. 

J'ai  ^^galement  I'honneur  de  vous  informer  que,  par  suite  ^  la  lettre 
que  vous  m'avez  adressee,  dans  laquelle  vous  me  faisiez  connaitre  que 
vous  seriez  pret  ti  partir  aussitot  I'arriv^e  de  votre  ehfirbon,  et  quej'ai 
trausmise  jY  son  excellence,  le  gouvernement  de  sa  Majest6  I'Empereur 
vient  de  me  presciire  de  vous  maintenir  dans  le  bassin  jusqu'ti  nouvel 
ordre,  et  que  vous  ne  pouvez  sortir  du  port  que  lorsque  j'aurai  regu  de 
nouvelles  instructions  t\  ce  sujet.  Les  memes  instructions  ont  <*te  don- 
n^es  it  M.  le  commandant  du  Galilee. 

Agreez,  monsieur,  I'assurance  de  ma  consideration  distingu^e. 

Le  commissaire  de  Tinscription  : 

GOSSELIN. 

Monsieur  Campbell, 

First  Lieutenant^  Commandant  le  Rappaliannock. 


[321]  ♦3/r.  Oosselin  to  Lieutenant  Campbell  . 

[TrausUitiou.] 

Calais,  February  4, 1864. 
Sir:  I  have  just  received  a  dispatch  from  his  excellency  the  minister 
of  marine  and  the  colonies,  containing  summary  and  formal  orders  rela- 
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tive  to  your  vessel,  and  the  notification  I  am  obli»?ed  to  make  you  in 
tliis  respect,  do  not  doubt,  is  very  painful  to  me;  nevertheless,  tbe  com- 
munication winch  1  had  the  honor  to  send  you  on  the  11th  of  last  mouth, 
where  I  presented  to  you  the  possibility  of  the  very  measures  which  are 
now  taken,  and  in  consequence  of  which  you  declared  to  me  that  you* 
w^ould  be  in  condition  to  go  to  sea  in  about  a  week  from  that  date,  must 
have  prepared  you  to  encounter  them. 

I  regret,  sir,  to  inform  you  that  the  government  of  His  Majest^^  the 
Emperor  has  decided  that  I  shall  order  the  "  Ra])pahannock  to  leave  the 
port  of  Calais  at  the  next  high  tide  aft^r  the  receipt  of  this  letter;"  and 
if  you  fail  to  comply  with  this  command  you  will  not  be  permitted  to 
leave  this  port  until  the  end  of  hostilities  between  the  United  States  and 
the  confederates. 

The  long  stay  of  your  vessel  at  Calais,  and  above  all  the  time  which 

has  elapsed  since  the  above-mentioned  notice,  makes  me  hope,  sir, 

[322]    that  from  now  until  ♦midnight  it  will  be  possible  for  you  so  to 

hasten  your  last  preparations  that  the  decision  with  which  I  have 

just  had  the  honor  to  make  you  acquainted  shall  be  executed. 

I  have  to  add,  sir,  that  in  spite  of  my  delicate  official  relations  with 
you,  I  desire  extremely  that  the  brief  delay  accorded,  to  you  should  be 
sufficient.  I^it  necessary  for  me  to  repeat,  sir,  at  the  moment  of  your 
departure,  that  the  re[)orts  and  answers  which  I  have  had  to  make  rela- 
tive to  your  vessel  have  always  been  truthfully  in  accordance  with  my 
personal  and  impartial  investigations,  and  th^t  my  explanations  have 
always  been  loyal,  sincere,  and  complete!  I  have  to  request  you  to  ac- 
knowledge th6  receipt  of  this  letter,  on  account  of  its  importance. 

Acce4>t,  sir,  the  expression  of  my  very  distinguished  consideration. 

Le  commisfeaire  de  Pinscription  maritime, 

GOSSELIN. 

M.  Campbell, 

Lieutenant^  Commanding  the  ISteamer  Bappahannocic, 


Mr.  Oosselin  to  Lieutenant  Campbell. 
fTranslation.] 

Calais,  February  10, 1864. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
yesterday. 
[323]       I  have  also  the  honor  to  inform  you  that  in  consequence  •of  the 
letter  addressed  by  you  to  me,  in  which  you  tell  me  that  you  shall  be 
ready  to  depart  upon  the  arrival  of  your  coal,  and  which  letter  I  trans- 
mitted to  his  excellency,  the*government  of  His  Majesty  the  Emperor 
has  just  ordered  me  to  detain  you  within  the  basin  until  further  orders, 
and  that  you  can  only  leave  this  port  when  I  shall  receive  new  orders  to 
that  effect.    The  same  orders  have  be^n  given  to  the  commander  of  the 
Galilee. 
Accept,  sir,  the  assurance  of  my  distinguished  consideration. 
Le  commissaire  de  I'inscription, 

GOSSELIN. 
M.  Campbell, 

First  Lieutenant^  Commandim  the  RappahannocTc.      A  t 

^  igitized  by  Google 
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Mr,  Dayton,  United  States  minister,  to  Mr,  Seward^  Secretary  of  State. 

[Extract] 

Pakis,  March  25;  1864. 
Sir:  ♦  •  •  ♦  ••  #  •  ♦ 

My  notice  to  the  French  government  that  they  would  be  held  respon- 
sible for  all  damages  done  by  the  Rappahannock,  in  case  she  should  be 
permitted  to  go  to  sea,  was  in  anticipation  of  that  event,  and  in  the 
hope  that  the  question,  being  thus  plainly  presented  in  advance,  they 
might  prevent  the  wrong  by  forbidding  her  departure,  ft  has,  perhaps, 
some  effect,  for  she  is  yet  shut  up  in  her  basin,  with  strict  orders  not  to 
permit  her  to  depart  without  first  obtaining  the  direct  authority  of  this 

government. 
[324]        The  officers  of  the  ship,  Mr.  Drouyu  de  Lhuys  informs  ♦me, 
"  grumble"  very  much  at  their  enforced  detention,  but  he  has  in- 
formed them  that  France  will  not  permit  her  ports  to  be  used  for  the 
equipment  of  vessels  of  war  for  the  confederates. 

I  have  just  received  notice  from  our  consular  agent  at  Calais  that 
Captain  Campbell,  as  well  as  the  first  lieutenant  of  the  Rjippahannock, 
have  left  here  and  gone  back  to  England,  with  a  view,  as  they  said,  to 
buy  and  equip  another  ship  there ;  and  that  a  man  named  Fonteroy 
(his  baggage  is  marked  **  Colonel  Fonteroy")  has  taken  command  of  the 
Kappahannock. 

Our  consular  agent  thinks  this  is  preparatory  to  the  vessel's  leaving ; 
but  it  is  quite  certain  that  she  has  had  no  permit  to  leave,  and  had,  a 
day  or  two  since  on  boarding,  neither  arms  nor  crew  for  any  hostile 
purpose,  or  indeed  to  do  anything  more  than  navigate  her  from  one 
port  to  a  neighboring  port.  •  •  •  •  • 
I  am,  sir,  your  obedient  servant, 

W.  L.  DAYTON. 
Hon.  William  H.  Sewabd, 

Secretary  of  State,  (bc.j  &c,,  &c. 


Mr.  Seward  J  Secretary  of  State  j  to  Mr.  Dayton,  United  States  minister. 

[Extract.] 

'  Department  of  State, 

Washington,  May  20, 18G4. 
[325]       Sir:  I  have  the  honor  to  acknowledge  the  receipt  ♦of  your  dis- 
patch of  the  2d  of  May,  No.  460. 
You  will  please  express  to  Mr.  Drouyn  de  Lhuys  a  high  satisfaction 
on  the  part  of  this  Government  with  the  information  he  has  given  you, 
that  the  Rappahannock  will  not  be  allowed  to  enter  the  piratical  service  of 
the  enemies  of  the  United  States.     ••••♦♦ 
I  am,  sir,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 
William  L.  Dayton,  Esq.,  etc 


Mr.  Dayton,  United  States  minister,  to  Mr.  Seward]  Secretary  of  State. 

Paris,  June  10, 1864. 

Sir  :  Looking  over  my  dispatch  of  the  8th  instant.  No.  484, 1  find 
that  I  have  neglected  to  say  that,  in  the  conference  there  reported, 
Mr.  Drouyn  de  Lhuys  iuformed  me  that  no  change  had  been  made  in 
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the  condition  of  things  connected  with  the  Rappahannock,  and  that  no 
orders  had  issued,  or  were  about  being  issued,  for  its  discharge.  lie 
said  tliat  he  had  as  yet  received  no  answer  from  tne  committee  of  juris- 
consults, who  had  been  consulted  by  him ;  although,  as  the  senate  had 
now  adjourned,  and  Mr.  Troplong,  the  president,  who  is  chairman  of 
this  committee,  would  be  at  leisui*e,  he  might  expect  an  answer  at  no 
distant  day. 

I  am,  sir,  your  obedient  servant, 

WM.  L.  DAYTON. 
Hon.  WiLLidLM  H.  Seward, 

Secretary  of  State. 


[32G]    *Tlie  minister  of  the  marine  and  the  colonies  to  Monsieur  tJie  vice- 
admiral,  maritime  prefect  at  Cherbourg. 

[Translation.] 

Cabinet  of  the  Minister,  • 

Far  is  J  June  15,  1804 — noon. 

We  cannot  permit  the  Alabama  to  enter  into  one  of  our  basins  of  the 
arsenal,  that  not  being  indispensable  to  place  it  in  a  state  to  go  again 
to  sea. 

This  vesselcan  address  itselftocommerce  (commercial  accommodations) 
for  the  urgent  repairs  it  has  need  of  to  enable  it  to  go  out;  but  the  principles 
of  neutrality,  recalled  in  my  circular  of  the  5th  of  February,  do  not  per- 
mit us  to  give  to  one  of  the  belligerents  the  means  to  augment  its  forces, 
and  in  some  sort  to  rebuild  itself;  in  fine,  it  is  not  proper  that  one  of  the 
belligerents  take,  without  ceasing,  our  ports,  and  especially  our  arsenals, 
as  a  base  of  their  operations,  and,  so  to  say,  as  one  of  their  own  proper 
Ijorts. 

You  will  observe  to  the  captain  of  the  Alabama  that  he  has  not  been 
forced  to  enter  into  Cherbourg  by  any  accidents  of  the  sea,  and  that  he 
could  altogether  as  well  have  touched  at  the  ports  of  Spain  or  Portugal, 
of  England,  of  Belgium,  and  of  Holland. 

As  to  the  prisoners  made  by  the.  Alabama,  and  who  have  been  placed 

•  ashore,  they  are  free  from  the  time  they  have  touched  our  soil ; 

[327]    but  th^v  ought  *not  to  be  delivered  up  to  the  Kearsarge,  which 

is  a  Federal  ship  of  war.    This  would  be  for  the  Kearsarge  an 

augmentation  of  military  force,  and  we  can  no  more  permit  this  for  one 

of  the  belligerents  than  for  the  other. 


Mr.  Bigelow^  United  States  minister,  to  Mr,  Seieard,  Secretary  of  State. 

[Extract] 

Legation  of  the  United  States, 

Faris,  March  ['6,  JSC5. 
Sir  :  I  have  to  acknowledge  the  receipt  of  dispatches  Nos.  39  to  42, 
inclusive. 

I  received  yesterday  from  Mr.  Dudley,  our  consul  at  Liverpool,  a  letter 
informing  me  that  that  portion  of  the  crew  of  the  confederate  cruiser 
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Florida  wliich  was  liberated  at  Boston  was  paid  off  at  Liverpool  on 
the  20th  of  February  last,  and  to  each  was  given  leave  of  absence  till 
the  10th  instant,  when  they  were  to  report  for  duty  on  board  the 
Bappahannock,  at  Calais. 

1  immediately  wrote  (inclosure  No.  1)  to  Mr.  Drouyn  de  Lhuya,  and 
at  an  interview  which  I  had  with  his  excellency  in  the  afternoon 
placed  it  in  his  hands.  His  excellency  read  it,  expressed  dissatisfaction 
with  the  alleged  conduct  of  the  vessel,  and  said  it  should  be  looked  into 

at  once. 
[328]       I  remarked  that  I  did  not  suppose  I  could  say  *anything  that 

would  make  the  duty  of  the  government  in  reference  to  this  abuse 
of  the  hospitality  of  France  more  clear,  and  then  I  went  on  to  other 
business. 

In  the  course  of  my  conversation  upon  other  toitics,  I  had  occasion 
to  refer  again  to  this  vessel,  as  you  will  see  in  dispatch  Ko.  42,  when  he 
said, "  I  shall  send  a  copy  of  your  letter  to  the  minister  of  marine  at  once,'* 
intimating  at  the  same  time  his  decided  disapproval  of  the  use  made  of 
the  Rappahannock,  and  his  determination  to  have  it  stopped.  •  *  • 
I  have  written  to  our  consular  agent  at  Calais  to  keep  me  fully  advised 
of  everything  that  may  occur  on  board  the  Bappahannock,  especially 
between  this  and  the  10th  instant. 

1  am,  sir,  with  great  respect,  your  very  obedient  servant, 

JOHN  BIGELOW. 
Hon.  William  H.  Seward, 

Secretary  of  IState^  dac.j  <&€.,  &c. 


Mr.  John  Slidell  to  Mr.  Drouyn  de  Lhuys,  mintHter  of  foreign  affairs. 

Paris,  June  9, 1864. 
[329]  ♦Sir:  On  the  17th  February  last  the  Confederate  States  war- 
steamer  Bappahannock  having  completed  her  repairs  at  the  port 
of  Calais  and  taken  on  board  a  supply  of  coal,  her  commander  notified 
the  authorities  of  the  port  of  his  wish  to  proceed  to  sea,  when  he  was 
informed  that  instructions  had  been  given  by  his  excellency  the  minister 
of  marine  not  to  permit  the  departure  of  the  vessel.  On  the  2Gth  Feb- 
ruary, the  undersigned  had  the  honor  to  address  your  excellency  on  the 
subject  of  this  detention,  and  to  demonstrate  conclusively,  as  he  thought, 
that  no  just  cause  existed  for  the  detention  of  the  Bappahannock;  no 
answer  having  been  made  to  this  letter,  the  undersigned,  on  the  14th 
March,  again  addressed  your  excellency,  and  requested  to  be  informed  of 
the  reasons  of  the  detention.  This  letter  also  remaining  unanswered, 
the  undersigned  advised  the  commander  of  the  Bappahannock  to  give 
notice  of  his  intention  to  strike  his  flag,  withdraw  his  crew,  and  abandon 
his  vessel  to  the  proper  authorities  of  the  port.  This  step  was  accord- 
ingly taken  by  the  commander,  who,  on  the  16th,  informed  in  writing 
the  commissary  of  marine  at  Calais  of  his  intention  to  abandon  his 
vessel  on  the  loth  of  May.  In  the  mean  while  the  undersigned  was 
verbally  informed  that  the  question  of  the  Bappahannock  had  been  re- 
ferred for  examination  and  report,  by  your  excellency,  to  a  commission 
of  jurisconsults,  and  having  reason  to  expect  a  prompt  and  definite  solu- 
tion of  the  question,  advised  the  commander  of  the  vessel  not  to  carry 
out  the  intended  abandonment. 
More  than  month  has  now.  elapsed  since  the  reference  ^ST^V^r^ft?^ 
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[330]  mission  of  jarisconsults,  and  the  prospect  of  a  definite  ^solution 
of  tbe  qaestion  seems  to  be  as  remote  as  ever.  The  undersigned 
considering  a  longer  acquiescence  in  the  detention  of  the  Kappahannock, 
v^ithout  even  the  allegation  of  a  cause  for  her  detention,  incompatible 
with  the  respect  due  to  the  flag  of  the  government  that  he  has  the  honor 
to  represent,  intends  to  renew  the  advice  heretofore  given  to  her  com- 
mander to  strike  his  flag  and  abandon  his  vessel.  He  ventures  to  ex- 
press the  hope  that  your  excellency  will  favor  him  with  a  reply  to  this 
letter,  in  order  that  he  may  be  able  to  communicate  to  his  government 
the  reasons  which  have  induced  your  excellencj^  to  pursue  a  course  so 
little  in  accordance,  not  only  with  the  good  will  towards  the  Confede- 
rate States  which  was  supposed  to  animate  the  government  of  the 
Emperor,  but,  as  the  undersigned  thinks,  in  opposition  to  its  proclaimed 
neutrality.  The  undersigned  prays  your  excellency  to  receive  the  as- 
surance of  the  great  respect  with  which  he  has  the  honor  to  be  your  ex- 
cellency's most  obedient  servant, 

JOHN  SLIDELL. 
His  Excellency  Mr.  Druyn  de  Lhuys, 

^fini8tcr  of  Foreign  Affairs, 


Mr,  Benjamin  to  Mr,  John  Slidell, 
[Extract.] 

Department  of  State, 

Richmond^  June  23, 1864. 
Sir:  I  can  scarcely  trust  myself  with  the  expression  of  the  indigna- 
tion felt  by  the  president  at  the  evasions  and  injustice  of  the  French 
government  in  relation  to  the  Eappahannock.     He  is  of  opinion  that 
the  delay  in  the  action  finally  taken  by  you  on  the  subject  went 
[331]    *to  the  extreme  verge  of  propriety,  and  is  gratified  to  find  that 
the  decisive  step  was  adopted  of  striking  her  flag  and  leaving  her 
to  the  responsibility  of  the  French  government.    The  speech  of  Mr. 
Rouher  on  the  12th  ultimo  in  the  French  chamber,  and  the  circular 
letter  of  Mr.  Drouyn  de  Lhuys  of  4th  ultimo,  as  given  in  that  speech,  have 
just  reached  us  in  the  Index  of  19th  May,  and  may  probably  be  regarded 
as  correctly  translated  by  Mr.  Holze.    They  indicate  so  complete  an 
"extente"  between  the  cabinets  of  Washington  and  Paris,  that  we  should 
be  blind  indeed  if  we  failed  to  attach  to  these  incidents  tlieir  true  sig- 
nificance. 

I  am,  very  respectfully,  your  obedient  servant, 

J.  P.  BENJAMIN, 

iSecretary  of  State. 
Hon.  John  Slidell,  &c.,  Pari^. 


[332 J  •3fr.  John  Slidell  to  Mr.  J.  P,  Benjamin. 

[Extract.  1 

Paris,  June  30, 1864. 

Sir:        •  *  •  *  ♦  ♦  • 

I  said    ♦     »    »    »    that  I  had  asked  an  interview  for  the  purpose  of 

knowing  distinctly  what  was  to  be  done  with  the  Eappahannock  ;  that 

she  had  been  detained,  without  cause  assigned,  for  more  than  four 

months;  and  that  I  could  not  obtain  a  written  response  t^my  various 

Jigitized  by  VjOC  ^^  -  - 
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cominunicatioDS  on  tbat  subject.  I  boped  now  to  have  a  verbal  one. 
He  said  tbat  be  bad  not  replied  to  my  communications,  because  be  was 
not  prepared  to  give  a  conclusive  answer;  tbat  he  bad  written  the  day 
previous  to  the  president  of  the  senate  asking  for  an  early  report,  and 
so  soon  as  tbat  should  be  received  he  would  decide  what  should  be 
done,  and  would  inform  me  of  his  decision.        ♦        ♦        ♦ 

I  have  obtained,  from  a  confidential  source,  a  copy  of  the  ^^dispositif* 
of  the  report  of  the  consultative  committee  in  the  case  of  the  Rappa- 
hannock ;  it  runs  thus : 

L6  comity  est  d'avis  que  c'est  seulement  sons  la  condition  de  reduire  I'effectif  de 
l'<Squipage  an  nombre  des  hommes  qni  i^taient  sur  le  navire  an  jonr  de  la  re- 

[333]  *'l4cbe,  et  apr^  raccomplissement  de  cette  condition  que  le  gouvernement  de 
rEinpereur  devra  lever  Tinterdiction  de  prendre  la  mer  qui  a  6t6  prononc^ 

contre  le  navire  conf6d6r^  le  Rappahannock. 

I  annex  copy  of  a  letter  addressed  by  me  to  the  Duke  de  Persigny  on 
the  subject  of  the  Rappahannock,  written  at  bis*  suggestion,  that  he 
might  lay  it  before  the  Emperor,  which  he  has  done. 

Considering  it  of  the  greatest  importance  that  we  should  continue  to 
harass  and  destroy  the  commerce  of  the  enemy,  I  have  advised  Captain 
Bullock  to  use  every  exertion  to  put  to  sea  at  as  early  a  date  as  possible 
several  cruisers  to  supply  the  place  of  the  Alabama,  and,  as  we  cannot  rely 
upon  having  vessels  expressly  constructed  for  the  purpose,  to  make  use 
of  the  fittest  instruments  that  be  can  command.  In  this  I  had  but  re- 
commended a  purpose  that  he  had  anticipated,  and  which  will  be  carried 

out,  and  to  which  Commodore  Barron  gives  his  hearty  concurrence. 

•     *    * 

I  have  the  honor  to  remain,  with  great  respect,  ^our  obedient  servant, 

JOHN  SLIDELL. 
Hon.  J.  P.  Benjamin, 

Secretary  of  State. 


Mr,  John  Slidell  to  the  Duke  de  Persigny. 

[Extract.1 

Paris,  19  Rue  de  Marlgnan^  June  17,  1864. 
[334]  ^My  Dear  Duke  de  Persigny:  To  whom  but  you,  the  only 
decided  and  consistent  friend  of  the  confederacy  whom  it  has  been 
my  fortune  to  meet  in  Fmnce,  can  I  apply  for  advice  and  assistance 
under  the  very  disagreeable  and  embarrassing  circumstances  in  which  I 
find  myself! 

There  is,  however,  another  grievance,  comparatively  of  very  minor 
importance  in  a  material  point  of  view,  but  of  the  greatest  gravity,  inas- 
much as  it  trenches  the  honor  of  the  confederate  flag,  for  the  removal 
of  which  I  invoke  your  good  offices. 

The  confederate  steamer  Rappahannock  i>ut  into  the  port  of  Calais  to 
repair  damages  which  had  occurred  at  sea ;  she  was  hospitably  received, 
and  completed  her  repairs  with  the  approbation  and  umler  the  surveil- 
lance of  the  commissary  of  marine,  acting  under  the  instructions  of  the 
minister  of  marine. 

Her  commandant  desiring  to  proceed  to  sea,  applied,  on  the  17th  Feb- 
ruary last,  for  the  necessary  permissions,  which  was  denied.  The 
ship  is  still  detained,  and  up  to  this  moment  every  explanation  of  the 
cause  of  her  detention  has  been  refused.    In  the  month  of  April  the 
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question  of  her  detention  was  refened  by  tbe  minister  of  foreign  affairs 
to  tbe  "  comity  consultatif  du  coutentien"  for  examination  and  report. 
Tbat  committee,  provided  by  tbe  president  of  the  senate  and  composed 
of  distinguished  jurisconsults  and  diplomatists,  has,  as  I  am  in- 
[335]  formed  within  a  few  days,  *decided  unanimously  that  there  was 
no  sufficient  cause  for  the  detention  of  the  Rappahannock,  and 
has  so  reported.  I  have  goml  reason  to  believe  that  tbe  report  would 
have  been  made  much  sooner  had  it  not  been  intimated  to  Mr.  Troplong 
that  it  would  be  well  to  defer  it  until  the  chambers  should  have  ad- 
journed. 

I  cannot  permit  myself  to  believe  that  in  this  matter  M.  Drouyn  de 
Lhuys  is  acting  in  strict  accordance  with  the  wishes  of  the  Emi>eror; 
sure  I  am,  at  least,  that  the  Emperor  cannot  desire  that  insult  should  be 
added  to  injury,  as  it  unquestionably  is,  when  the  minister,  although  re- 
peatedly asked,  will  not  even  condescend  to  give  a  reason  of  any  sort 
for  the  course  he  thinks  proper  to  pursue ;  a  course  which  is  in  direct 
opposition  to  the  neutrality  which  he  professes  his  resolution  to  main- 
tain. 

Am  I  expecting  too  much,  my  dear  Duke  de  Persigny,  when  I  express 
the  hope  that  your  great  and  well-merited  influence  will  be  exercised  to 
obtain,  if  not  redress  for  what  I  consider  a  flagrant  wrong,  at  least  some 
explanation,  which  will  relieve  me  from  the  humiliation  of  finding  my 
remonstrances  systematically  unnoticed  by  the  minister  of  foreign 
affairs. 

Believe  me,  most  faithfullv  and  respectfullv.  vour  friend  and  servant, 

.  JOHN  SLIDELL. 


|336J  *J/r.  John  Slidell  to  Mr.  J.  P.  Benjamin, 

[Extract.] 

Paris,  August  8, 1865. 

Sir:  Commodore  Barron  and  Captain  Bullock  have  fully  advised  the 
secretary  of  the  navy  of  the  reasons  which  induced  Captain  Fountleroy 
not  to  avail  himself  of  the  tardy  and  ungracious  permission  for  the  sail- 
ing of  the  Rappahannock.  They  may  be  summed  up  in  the  inadequacy 
of  the  number  of  men  which  he  was  allowed  to  retain,  the  impossibility 
of  shipping  and  dispatching  from  England  or  elsewhere  the  remainder 
of  the  crew,  the  presence  of  four  of  the  enemy's  cruisers  in  the  neigh- 
borhood of  Calais,  the  inability  of  the  ship  to  carry  more  than  five  days' 
full  supply  of  coal,  and  her  general  unfitness  for  the  service  in  which 
she  was  to  be  employed. 

I  have  the  honor  to  be,  with  great  respect,  your  most  obedient  ser- 
vant, 

JOHN  SLIDELL. 

Hon.  J.  P.  Benjamin, 

Secretary  of  State. 


[33D]  •  1  L— I  T  A  L  Y  . 

Codice  penale  del  regno  d'ltalia. 

174.  Chiunque  con  atti  ostili  non-approvati  dal  governo  del  re  avr^ 
esposto  lo  stato  ad  una  dichiurazione  di  guerra,  sar^  punito  colla  relega- 
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zione;  se  la  guerra  ne  fosse  segnita,  la  pena  sari  ilei  lavori  forzati  a 
tempo. 

175.  Cbianqne  con  atti  non  approvati  dal  governo  del  re  avri  esposto 
regnicoli  a  voffrire  rappresaglie,  sara  punito  colla  relegazione  estensible 
ad  anni  dieci  o  col.  carcere }  salve  le  pene  maggiori  in  cui  fosse  incorso 
per  gliatti  conimessi. 

Si  il  colpevole  e  un  punzionario  publico  soggia<5eri\  alia  pena  della 
relegazione. 

[Translatiou.] 
Fetial  statute  of  the  Icingdom  of  Italy. 

174.  If  any  person  whosoever  shall,  by  acts   not  authorized  by  the 

government  of  the  King,  have  exposed  the  state  to  a  declaration 

[340J    of  war,  he  shall  ♦be  punished  with  banishment;  if  the  war  has 

been  actually  carried  out,  he  shall  be  punished  with  temporary 

penal  servitude. 

173.  If  any  person  whosoever  shall,  by  act^  not  approved  of  by  the 
government  of  the  King,  have  exposed  the  subjects  of  the  kingdom  to 
reprisals,  he  shall  be  punished  with  banishment  even  for  a  term  of  ten 
years,  or  with  imprisonment,  without  prejudice  to  any  further  penalty 
to  which  he  may  be  liable  on  account  of  the  acts  he  has  committed.  If 
the  offender  be  a  public  functionary,  he  shall  be  punished  with  ban- 
ishment. 

These  provisions  are  similar  to  those  of  the  Code  P^nal  of  France  on 
the  same  subject,  and  to  those  of  the  Netherlands,  Belgium,  Bavaria, 
Spain,  Portugal,  and  other  countries  of  Europe,  as  collected  in  the  work 
entitled  "  Le  gularioni  comparatodel  codice  penale  Italiano,"  by  Mar- 
teno  Speciolo  Castelleri,  p.  284.  In  all  these  codes,  therefore,  the  com- 
mentaries, cases,  and  opinions,  having  reference  to  Articles  84  and  85 
of  the  Code  Penal  of  France,  apply.  Special  commentary  thereon  is, 
nevertheless,  subjoined. — (Commentario  del  codice  penale,  T.  Ferrarotti, 
Vol.  I,  pp.  2C1,  202.) 

[341]    *Codkc  degii  ex  ntati  Extemi — Art,  100,  m.  0,  Vegganene  il  lento  sotto 

Vart.ldd  precedente, 

Occorendo  decidere  quali  atti  abbiaflo  a  ritenersi  siccome  capaci  ad 
esporre  i  regnicoli  a  aubire  rappresaglie  ?  Consultinsi  Camot^  Comm. 
sulP  art.  85,  n.  2. — HauSj  Osseri,  Sul.  prog.  Belg.,  t.  11,  p.  23. — Dalloz^  t. 
XXVII,  p.  7. — Ranter^  Tratt.  di  drit.  crim.,  §  287. — Chauveau  et  Hcliej 
1. 1,  n.  1002,  ediz.  Brux. 

II  fatto  d'aver  teutato  di  allontanare  railitari  nazionali  dalle  loro  ban- 
diere  per  farli  passare  in  paese  straniaro,  coustituisce  il  crimine  di  reclu- 
tamento  all'  estero,  ancorche  lo  stato  non  abbia  nemici  alF  estero  n^ 
ribelli  all'  interne,  e  sia  in  pace  con  tutte  le  altre  protenze.  Cass.  Franc, 
2  april,  1831.— «r.,  t.  XXXI,  parte  1,  p.  377—13  febbraio,  1823.— 
Morin  e  Sabire^  1.  c. — Carnot^  art.  92,  n.  0. 

Sulla  questione  se  lo  scopo  di  questo  articulo,  sia  di  punire  ogni  arma- 
mento  illegale,  ovvero  soltanto  e  piu  verosimilmente  la  leva  illegittima 
di  truppe  armate,  I'armamento  illegale  di  soldate  destinati  nell'  inten- 
zione  delP  a  gente  ad  attacare  i  poteri  dello  stato  ? — Vedi  nel  prime 
senso  Cass,  franc.  13  febbraio^  1823,  riferitada  Carnot  sulV  art.  92,  n.  0. — 
Contra  nel  secondo  senso  e  piu  rettamente,  secondo  noi :  Chauveau 
[342]    *et  HeliSj  t.  1,  n.  1179,  ed.  Brux.    Quindi  sembra  inquesto  ultimo 
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senso  necessario  cbe  logetto  dell'  arruolamento  sia  determinato  Delle 
qaistioDi  sottoposte  ai  guirate. 

Camot  suir  art.  92,  n.  1^ ;  Sebire  e  Carteret,  Encicl.  del  drit. — Atten- 
tate politic!,  1. 11,  p.  217,  opinano  cbe  la  pwcole—senza  Vautorizzazione  del 
governo  del  re — espresse  in  questo  articulo,  non  debonno  intendersi  in  une  , 
senso  troppo  assoluto.  Cbe  perci5  I'argente,  il  quale  sata  proceduto  ad 
una  leva  di  nomiui  senza  rautorizzazione  del  potee,  sava  non  dimeno 
scusablle  se  avra  agito  per  ordine  dei  suoi  superior!  nell'  ordine  gera- 
cbico,  e  tale  arruolamento  sia  state  un  atto  dclla  sue  funzioni.  Ci5 
posto,  Morin,  diz, — Usurpazione  di  autorita — sogguinge  cbe  la  questione 
di  sapere  se  tale  ordine  od  autorizzazioue  siano  stati  legittimamente 
ossia  regolarmente  dati,  debV  essere  posta,  spettando  all'  accusato  di 
fornirne  la  prova  ed  ai  guirati  di  apprezzarla. 

[343]  *rTrau8latioii.] 

istatuteqf  the  ancient  Statea  of  Ente,  Art,  169,  No,  6. — See  the  text  under 
Art,  l^^d,  above  mentioned, 

Tbe  question  being  to  decide  wbat  acts  are  to  be  considered  as  being 
liable  to  expose  the  subjects  of  tbe  kingdom  to  reprisals.  Consult 
Camot,  Comment,  on  art.  85,  No.  2. — Ham,  Observ.  on  Belgian  Proj., 
vol  ii,  p.  23. — Dallozo,  vol.  xxvii,  p.  7. — Ranter,  Treatise  on  Criminal 
liigbt,  sec.  267. — Cbauveau  and  JQelid,  vol.  i,  No.  1062,  Edit,  of  Brus- 
sels. 

Tbe  fact  of  baving  attempted  to  entice  away  national  soldiers  and  to 
take  them  away  to  a  foreign  country,  constitutes  the  crime  of  recruiting 
abroad,  though  the  State  be  not  at  war  with  any  foreign  nation,  not 
contending  with  any  rebels  in  the  country,  and  be  at  peace  with  all 
other  powers.  (French  Court  of  Cass.,  April  2,  1831 — Sir,  vol.  xxxi, 
part  1,  p.  377,  February  13,  1823. — Morin  and  Sebire,  1.  c, — Camot,  art. 
92,  No.  6.) 

On  tbe  question  as  to  the  bearing  of  said  article,  whether  it  be  in- 
tended to  punish  all  unlawful  armament,  or  only  and  more  likely  the 
illegitimate  levying  of  troops  and  unlawful  armament  of  soldiers  in- 
tended to  attack  the  authority  of  the  State,  see.  in  the  tirst  sense, 
French  Court  of  Cassation,  February  13, 1823,  quoted  by  Caznot, 
[341J  *on  art.  92,  No.  6 ;  againgt-the  second  sense,  and  more  rightly, 
as  it  appears  to  us,  Cbauveau  and  Helie,  vol.  1,  No.  1179.  Bruss. 
ed.  In  this  latter  sense,  it  seems  necessary  that  tbe  object  of  tbe 
enlistment  be  determined  in  the  questions  presented  to  the  considera- 
tion of  the  jury. 

Carnot  on  art.  92,  No.  1,  and  Sebire  and  Carteret  Encyclopedia  of  Law, 
Political  Offenses,  vol.  ii,  p.  217,  deem  that  the  words  "  without  tbe 
authorization  of  the  government  of  tbe  king"  in  this  article,  are  not  to 
be  understood  in  a  too  absolute  sense ;  therefore,  that  tbe  agent  who 
shall  have  proceeded  to  levy  men  without  the  authorization  of  the  gov- 
ernment shall  nevertheless  be  excusable  if  he  shall  have  acted  in  con- 
formance with  tbe^lirections  of  his  hierarchical  superiors,  and  if  such 
enlistment  shall  have  been  part  of  his  ordinary  functions. 

On  these  premises,  Morin,  Usurpation  of  Authority,  contends  more- 
over that  the  question,  whether  such  directions  or  such  authorization 
be  legitimately  or  regularly  given,  is  to  be  present4?d  to  tbe  consid- 
eration of  the  jury,  and  that  the  defendant  is  expected  to  give  the  proof 
thereof,  and  the  jury  is  to  decide  on  the  value  of  said  proof. 
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[347]  ♦III.  — PORTUGAL. 

No.  1.  Code  and  Commentary. 

No.  2.  Efforts  to  Preserve  the  Neutrality  of  the  Azores  and  Madeira. 

No.  3.  Limitations  of  Asylum  to  the  Florida  at  Funchal. 

No.  4.  Case  of  the  "  Stonewall." 

[348J  *N0.  1.— CODE  AND  COMMENTARY. 

Theoria  do  direito  penalj  applicada  c^  codigo  penal  portuguezy  comparado 
com  o  codigo  do  Brazil,  leis  patrias,  codigos  e  leis  criminaes  dos 
povos  antigos  e  modernos.  Offerecida  a  8.  M.  L  0.  8R.  J).  Pedro  II. — 
Imperador  no  Brazil  per  F.  A.  F,  Da  Silva  Ferrdo,  Vol.  IV.  {Lisboa, 
1857,)i>p.  181,  231. 

Abtigo  148^ — Todo  o  portuguez  que,  por  quaesquer  actos  nao 
auctorisados  pelo  governo,  ex^iozer  o  estado  a  uraa  declarayao  de 
guerra  ou  expozer  os  portuguezes  a  represalias  du  parte  de  uma  poten* 
cia  estrangeira,  sera  condemnado,  se  a  guerra  ou  as  represalias  se 
seguirem,  a  degredo  temporario ;  e,  se  a  guerra  ou  as  represalias  se  nao 
segTiirem,  a  prisao  correctional  desde  um  a  tres  annos.  Salva  a  pena 
maior  em  que.possa  ter  incorrido  seo  facto  praticado  for  crime  punido 
pela  lei  com  pena  mais  grave.  (Art.  21)*^,  N^  4**  e  ref. ;  art.  30°  N°.  4'' 
e  ref. ;  Cart.,  Const.,  art.  1^%  §  2". 

f349J       •Concordam  com  a  litra  e  disposi^'fio  d'este  art,  o  cod.  Fr.,  art. 
84  e  85,  llesp.,  art  148,  do  Brazil,  art.  73,  das  Duas  Sicilian,  art. 
117  e  118,  da  Sardenha,  art.  179  e  180,  e  o  nosso  de  1837,  art.  113. 

Com  a  differen(;a  de  que  o  Cod.  Fr.  e  os  das  Duas  Sicilias  e  Sardenha, 
que  o  imitaram,  distintinguiram  a  incriminacao  para  tratar  d^ella  sepa- 
radamente,  quando  resultasse  compromettiinento  da  paz,  equando  86- 
mente  a  iirovoca^'ilo  a  represalias. 

O  Cod.  do  Brazil,  o  nosso  de  1837  e  o  ITesp.fizeram  deambos  os  casos 
uma  86  incriminai;rio.    Este  nosso  art.  assim  o  praticou  tambem. 

Mas  sem  rasfio  sufficiente,  e  consideramos  preferivel  aaprecia^ao  feita 
pelo  Cod.  Fr.  e  sens  imitadores.  Se  e  necessaria,  nos  terinos  d'este  art., 
para  constituir  a  criminalidade,  a  eventualidade  do  mal  resultante  de 
um  facto  material,  a  gravidade  da  pena  deve  ser  medida  sobrea  gravi- 
dade  das  consequeucias  d'esse  facto. 

Ora  se  as  consequeucias  sao  maiores  no  caso  da  eventualidade  da 
guerra  que  no  das  represidias,  quando  nilo  sejam  geraes  e  continuaa  a  in- 
crimina4^ao  devia  dividir-se  para  dar  logar  a  discriminar  a  pena,  attenu- 

andose  ua  segnnda  hypothese. 
[350]       *Outra  differenca  notavel  existe  no  Cod.  Fr.,  art.  84,  qnanto  ao 
facto  material.    Nao  basta  que  esse  facto  nao  seja  auctorisado  pelo 
governo,  e  preciso  tambem  que  seja  hostil  de  sua  natureza  "jwir  des  actions 
hostiles:^  •  ^ 

Os  Cod.  da  Sardenha  e  das  Duas  Sicilias  conservaram  para  o  caso  a 
mesma  expressSLo,  e  o  ultimo  Ih^acrescentou  a  hypothese  de  o  facto  ser 
tal  que  a  lei  o  qualificasse  crime  '^par  quelque  crime  oupar  des  actes  hos- 
tiles.'^ 

Assim  a  lei,  quando  se  tratasse  de  avaliar  se  o  facto  era  ou  n^o  hostil 
nSuo  definia  quaes  eram  os  que  deviam  ou  nao  tomar  esse  caracter,  mas 
ficava  entao  ao  arbitrio  dos  juizes  o  pronunciar  a  tal  respeito,  absolvendo 
OS  r^nssempre  que  se  tratasse  de  ac9oes  illicitas  so  pelo  fundamento  nega- 
tivo  de  nao  ser  o  facto  auctorisado  pelo  governo,  fundamento  in- 
admissivel  por  iuconstitucional ;  porque  a  auctorisa^ao  do  governo  s6  6 
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necessaria  quando  se  exige  nao  vagamente,  mas  para  certos  e  determi- 
nados  actos,  e  a  lei  tolera,  permitte,  tudo  quanto  u^  prohibe. 

O  Cod.  Hesp.,  nao  conservon  a  expressao  "  hostis^  do  Cod.  Fr.  mas 
corrigiu  a  do  mesmo  Cod.,  pondo  em  logar  da  expressao  "won  approuvSs 
par  le  gouvernement "  a  de  "  no  autorizados  competentemente,'^ 
[351J  e  assim  nao  •requer  aiictorisa^ao  do  govemo  qaando  o  facto  se 
achar  auctorisado  pela  lei,  que  dispensa  toda  e  qualquer  outra 
auctori8a5HO,  e  para  o  caso  dispensava  o  emprego  da  expressao  "  hosti^- 
assim  *como  abrangia  as  duas  id6as  do  Cod.  das  Duas  Sicilias  "  crimes 
ou  hostisP 

O  Cod.  do  Brazil  ainda  e  mais  explicito  que  todos  estes  Cod.,  como 
se  ve  das  palavras  que  julgamos  dignas  de  aqui  transcrever  na  sua 
integra : 

"  Commetter  sem  ordem  on  anctorisa^ao  do  govemo  hoHtilidades  contra  os  8uh^to8  de 
outra  na^j  de  maneira  que  se  comprometta  a  paz  ou  provoquem  as  represalias.'' 

Assim  se  fica  entendendo  que,  se  o  facto  em  si  for  tal  que  segundo  o 
direito  intemacional  nao  podesse  dar  justo  motivo  de  guerra,  nunca, 
com  quanto  nao  auctorisado  pelo  governo  e  mesmo  quando  a  eveutuali- 
dade  da  guerra  se  seguisse,  poderia  ser  repuitado  crime.  Bimilhaute 
facto  nao  6  entao  motivo,  mas  mero  prextexto. 

Cabe  nos  limites  da  possibilidade  moral  evitar  factos  de  que  possam 

resultar  justos  motivos  de  guerra,  reconhecidos  geralrajsnte  portaesf 

nao  6  dado  porem  ^  prudencia  humana  prevenir  ate  os  pretextos. 

[352]        ♦A  incrimina(;iio,  tal  como  se  acha  feita  u'este  art.,  naoseguiu 

estcs  modelos. 

Alem  de  nao  distinguier  factos  de  diversa  gravidade,  caindo  a  esse 
respeito  no  defeito  do  Cod.  Hesp.,  do  Brazil  e  do  nosso  de  1837,  compre- 
hendendo  '*  quasquer  aetos^^  abriu  a  porta  a  processos,  cuja  crimina- 
lidade  nao  tem  uem  pode  ter  verdade  moral. 

Por  este  modo  e  debaixo  d'estes  dois  pontos  de  vista,  6  art.  e  mais 
defeituoso  que  os  do  Brazil,  Hespanba  e  de  1837,  e  nao  adoptou  d-eates 
o  que  tinbam  de  bom,  nao  imitando,  precisando  ou  ampliaudo  o  que  o 
Fr.  e  OS  da  Italia  supracitados  liaviam  prescripto. 

Quanto  A  penalidade,  alem  do  grande  perigo  de  se  poder  incriminar 
um  facto  licitd,  resulta  da  confusao  das  duas  consequencias  eventuaes, 
diversas  em  gravidade,  a  desproporjao  da  mesma  peua  em  rela^iio  aos 
factos  provocadores  das  represalias. 

Este  incriminagao,  na  sua  significa^ao  mais  ampla,  comprebende  to- 

das  as  vias  de  facto  oflfensivas  de  um  subdito  ou  de  uma  na^aoestrangeira, 

mesmo  as  que  se  reduzem  a  simples  injurias.    Assim,  a  pena  podera  ser 

gravissima  quando  o  facto  de  provoca^ao  for  insignificante  ou 

[353]    iusignificantissimo,  *e  ainda  quando  os  da  represalia,  tendo-se 

quido,  forem  de  considera^ao  pouco  attendivel. 

Comtudo,  para  se  reduzir  tanto  quanto  €  possivel  a  applica§ao  d'este 
nosso  art.  a  propor^ues  justas,  os  juizes  poderao  encontrar,  quanto  4 
criminajidade  do  facto,  quando  avaliada  pelas  suas  consequencias,  a  dis- 
posijao  do  Cod.  no  art.  20,  nos.  5  e  11,  combinada  com  o  art.  82,  e 
quando  se  nao  verilicarum  essasconsequf  nciasou  forem  sem  importancia, 
a  disposi^ao  do  mesmo  art.  20,  no.  11,  combinado  com  o  art.  83,  no.  40. 

O  Cod.  por^m  e  aqui  previdente  em  parte,  pois  se  nao  resalvou  os 
casos  em  que  ao  facto  material  correspouda  uma  pena  menor^  resalvou 
aquelles  a  que  deva  impor-se  uma  pena  maior. 

Emendou  assim  a  omissao  dos  Cod.  Hesp.  e  Fr.,  adoptou  a  que  se 
acha  nos  da  Italia  supracitados,  e  vitou  o  defeito  de  igual  declara^ao  do 
Cod.  do  Brazil,  restricta  as  oliensas  commettidas  contra  subditos  bra- 
zileiros. 
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No  Cod.  (la  Baviera,  art.  300,  se  incrimina  o  facto  d'aqnelle  que 
tenha  dado  nao  so  am  motivo  fundado,  mas  ainda  occasiao,  faci- 
[354]  lidade  e  at^  pretexto  para  uma  na5ao  estran^geira  se  collocar  em 
estado  de  guerra,  mas  exige  essencialmente  que  o  tenha  assim  pra- 
ticado  com  esse  mesmo  fim  ^<  dans  v/ne  intention  hostile^^^  o  que  salva  com- 
pletamente  todo  odioso  que  resulta  do  emprego  da  palavra  pretexto^ 
excepto  quauto  &  penalidade;  porque  aquelle  que  n'uma  inten^ao  bostil 
pratica  factos  de  provoca§ao  de  guerra  fundados,  nSo  deve  ser  consi- 
derado  namesmalinbade  criminalidade  que  o  que  na  mesma  inten^ao  s6 
sabministrou  um  pretexto. 

Se  a  guerra  se  nSk)  justifica  pela  gravidade  da  provoca5ao,  a  imputa- 
9ao  moral  das  suas  consequeucias  se  divide  e  recde  sobre  a  na9^  ini- 
miga. 

O  crime,  como  temos  exposto  em  outros  logares,  para  ser  punido  com 
jasti9a  deve  ser  considerado  tauto  na  sua  causa  moral  remota  como  na 
sua  causa  moral  proxima^  sem  abstrahir  dos  sens  effeitos  e  da  influencia 
que  uma  ou  outra  causa  tenha  para  elle  e±ercido. 

Antes  de  conclnirmos  as  nossas  observances  sobre  o  presente  art.  no- 
taremos  que  se  tein  censurado  n'elle  um  defeito  mais  de  redac^ao  que  de 
doutrina;  porque  com prehendendo  para  a  repressao,  tanto  a  provoca- 
fao  productiva  de  declaragdo  de  guerra  como  de  represalia>s  parece 
[355]  ♦deixar.impune  a  provocajao  a  hostilidadeSy  que  nSo  tomam  o  ca- 
racter  nem  de  guerra  declarada^  nem  de  ataque  ouoffensas  indivi- 
dnaes  a  portuguezes.  Esta  omissao  tem  parecido  gravissima  em  um 
Cod.  Penal,  principalmente  em  presen^a  do  art.  18°  das  disposi^des 
geraes,  vedando  ampliar  a  interpreta^ilo  alem  dos  sens  termos,  embora 
exista  ideutidade  ou  ainda  maioria  de  razao. 

Todavia,  como  as  represalias  comprehendem  todos  os  meios  possiveis 
de  uma  na^ao  alcaufar  reparagdo  do  mal  que  recebeu,  e  podem  ser  nega- 
tivas  ou  positivas,  e  estas  geraes  ou  especiaeSj  recaindo  ou  sobre  cousas 
da  nayao  ou  de  individuos  a  ella  pertencentes ;  na  expressao  represalias 
se  comprehendem  as  hostilidades.  Alem  d'isso  na  declara§ao  de  guerra, 
expressao  de  que  serve  o  art.,  se  comprehendecomo  equivalente  a  declara- 
gdo  de  hostilidades,  4  qual  p6de  preceder  o  emoargo  ou  arresto^  que  se  re- 
laxa  obtida  a  repara^ao,  mas  que  entra  essencialmente  na  expressao 
represalias. 

O  verdadeiro  defeito  de  redac^ao  que  notamos  6  o  que  faz  suppqr  no 
presente  art.  como  impossivel  uma  guerra  sem  declarayao  previa.  As- 
sim 6  recebido  como  principio  entre  as  nagoes  antigas  e  modernas,  mas 
na  pratica,  sem  represalias  nem  declara^ao  alguma  previa  solemne 
[356]  •setem  visto,  e  h  portanto  possivel  come^ar  a  guerra  de  facto, 
quanto  a  nagao  ofiendida  ou  aggressora  tem  por  inconveniente  pre- 
venir  e  avisur  a  nafao  oflfensora  ou  aggredida. 

Assima  expressao  do  art.  a  uma  decUiragdo  de  guerra  "  devia  ser  emen- 
dada  pela  expressilo''  a  uma  guerra  *'  aucune  declaration  ou  autre  avis 
^  Pennemi  de  Fexistence  de  la  guerre  est  n^cessaire  pour  higaliser  les 
hostilit^s."  (Wheaton,  Droit  intern.,  tom.  1%  p.  279.)  Quando  por^m 
nao  precede  a  guerra  a  declara^ao  6  o  mesmo  facto  da  guerra  que  dis- 
pensa  e  prejudica  ou  antes  expiime  a  declara^ao;  e  assim  deve  enten- 
der-se  o  presente  art. 

Com  mais  fundamento  deve  notar-se  que  nas  palavras  de  que  lannou 
mSs  o  legislador  "  todo  o  portuguez^  imita^ao  do  Cod.  Fr.  '*  tout  fran- 
gais — parece  a  char-se  um  argumento  concludente  da  comprehensao  dos 
ministros  d'esta<lo  ;  mas  que  este  argumento  perde  grande  parte  da  sua 
for^a,  em  vista  dos  art.  146%  147%  e  148"  aonde  as  mesraas  palavras, 
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''  todo  0  portugtiez^^^  sa  o  totnadas  como  entidade  disMncta  da  entidade  go- 
vernor e  portanto  distincta  dos  iudividuos  que  o  compoem. 

Parece  resultar  da  redacfao  especial  d'este  art.  que  somente  poder^ 
ser  culpados  os  ministros  d'estado  pelos  crimes  previstos  no.  art.  146°, 
e  148°,  quaudo  atiotorisaretn  os  factos  geralmente  puuiveis  contra  "  todo 
o  portugtiez^  auctor  principal  e  directo,  se  a  auctorisajao,  cousiderada 
como  ordem,  conselho  au  provoca^ao/cJr  causa  determinante  ou  uma  das 
causas  determinantes  do  mesmo  facto,  qualificados  entao  os  minis- 
tros d'estado  como  participantes,  co-auctores  ou  cumplices,  segundo  o 
grau  de  influencia  que  tiveram  e  pelas  regras  geraes  dos  art.  25°, 
[358]  e  26°.  •Isto  porem  accusa  a  deficiencia  e  i  ncoherenciadoCod.  com 
relagao  aos  ministros  d'estado.  Se  estes  se  consideram  partici- 
pantes em  igual  grau,  o  facto  em  rela9ao  a  elles  devia  ser  mais  severa- 
mente  reprimido  do  que  a  respeito  dos  outros  corpus,  porqueo  abusode 
poder  e  falta  de  lealdade  uao  6  menos  um  elemento  aqui  de  aggrava- 
jao  que  na  hypotbese  do  §  un — do  art.  143°. 

Seria  injustificavel  que.ttn  Portuguez  se  cobrisse  para  desviar  a  pen  a 
com  a  auctorisa5ao  de  um  ministro  d'estado;  causa  remota  das  hostili- 
dades  ou  represalias,  e  o  mesmo  ministro  ficasse  irresponsavel  pela 
eoncessao  da  mesma  auctorisa^'ao  em  diametral  repugnancia  com  o  art. 
298°. 

Demais,  nos  termos  d'este  art.  298°  quanto  ao  delinquente  directo,  a 
auctorisayao  do  goveruo  para  se  tornar  causa  justificativa  dos  crimes  que 
produziram  resultados  prejudiciaes  ii  seguranca  do  estado,  deve  ser 
ob^'igatoriaj  isto  e,  tal  que  importe  a  obediencia  correlativa  ou  uma 
ordem, 

Se  a  auctorisacdo  6  contra  a  lei  fundamental  do  estado   ou  contra 

outras  leis,  ella  6  facultativa,  e  como  tal  nao  releva  o  que  d'ella  usou 

delinquente,  principal  e  o  ministro  pedendosem  crime  deixar  de  a 

[358J    usar  *maxime  quando  entre  o  de  estado  nao  bouver  rela^Ses 

bierarcbicas  que  fagam  considerar  este  superior,  como  se  demon- 

stra  por  argumento  do  No.  20,  do  art.  20°,  et  do  No.  5°,  do  art.  14°.* 

*Teria  sido  conveniente  que  o  Cod.  resalvasse  aquelles  actos  de  defcza  ou  de  pro- 
vocafao  que  os  d<$l<?gado8  geraes  do  goveruo,  eoustituidos  em  uecessidade,  podein  ser 
obrigatlos  a  practicar  sen  do  incompativel  o  8eu  procedimento  com  a  auctorisa^ao  do 
goveruo  d<^terminadameute  para  esses  actos. 

Os  nossos  governadores  do  ultramar,  mesmo  de  proviucia  e  postos  maritimos-distan- 
tes  da  costa,  os  commandantes  de  corpos  militures,  os  de  uavios  de  guerra,  etc.,  podem 
sem  ordem  expressa  do  goveruo  ropellir  pela  for^a  das  armas  um  ataque,  ou  mesmo, 
para  manuten^ao  da  dignidade  e  int^resses  naciouaes  tomar  a  iniciativa  de  hostilidades 
ou  repr^alias.-  (Ortolau,  R^gl.  iuter.,  liv.  3°,  cap  3«,  princ.  g^n.) 

^^Assim  em  presenga  do  que  levdmos  dito,  as  palavras  do  art.    Todo  o  portuguez 
[359]  que  por  quaesquer  acto9  nao  auctomadoa  €*pelo  governo  erpozer  o  eatado  a  uma  declara^ 
fdo  de  guerra^^  poderiam  ser  conveuieutemeute  emendadas  dizen^o-se  "  todo  o  por- 
tuguez  nao  auctorisado  pelo  governo j  que  por  quaesquer  actos  hostis  ou  criminosos  expozer  o  es- 
tado a  uma  guerra^\ 

A  guerra  mesma  nao  €  em  si  mais  que  um  estado  de  represalias  geraes  e  continuas^  em 
quanto  n'esse  estado  tudo  o  que  6  permittido  a  uma  das  partes  beUigerautes  se  considera 
licito  k  outra.    (Schmalz,  Droit  des  gens  europ^eus,  livre  6<*,  cap.  1°^  pag.  214.) 

Isto  comtudo  soffre  uma  limita9ao  a  respeito  das  mesmas  na^oes  que  sustentam  do 
estado  de  paz  um  apparato  bellico,  tanto  em  terra  oomo  no  mar,  cnjos  exercitos  e  arma- 
das, coufnndindo  por  sua  attitude  o  estado  preventivo  com  o  de  amea^a  e  aggressao 
permanente,  compromettem  a  existencia  ou.  iudependeucia  de  outras  na^oes,  mais  ou 
menos  determinadamente,  podendo  de  improviso  e  por  ordeus  expedidas  em  segredo  veri- 
ficar  um  ataque  naval  on  uma  invasao. 

Estas  palavras  "  declara^tio  de  guerra ''  nao  t^em  hoje  a  mesma  signifioa^ao  que  ttnham 

em  outras  eras,  consistindo  na  inHma^do  mandada  fazer  a  uma  na^ao  em  seu 

[360J  *mesmo  territorio  por  um  arauto  d'armas  ou  mensageiro,  precisamente  como  um 

rep  to  ou  desafio.  £staf6rmasolemnecessou  desde  omeadodoseculo  I?**,  e  ficousub- 

stituida  pelo  decretamento  da  guerra  e  sua  communica^ao  official  as  na^oes  aggredidas, 

aUiadason  neutras,  accompanhada  de  manifestos  ouexposigao  de  motivosde  justiftca(&o, 
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a  qae  respondem  oscontra-maDifestos,  at6  qne  effeotivament^  rompem  aa  bostilidades. 
Todavia  auctores  exiatem  como  Bvnkershoek,  que  sustentam  que  nem  estes  manifestos 
8do  DecessarioSy  e  muitas  vezes  de  improviso,  ou  de  bostilidades  em  bostilidades  -  se 
aggrava  entre  as  na^oes  a  sua  situavao  at^  k  manifestayao  formal  do  estado  de  guerra. 
Guerras  tem  bavido  sem  previa  declara^ao;  como  foi  a  que  rebentou  entre  a  Franca  e 
a  Inglaterra  em  Juubo  de  1755,  s<3mente  declarada  solemnement^  em  Maio  de  1756 ;  e 
lias  negocia^des  movidas  em  1761  sobre  restitui^ao  e  iudemnisayao  de  presaa  feitas 
antes  d'essa  declarayao  entre  acurte  de  Versailles  e  a  de  Londres,  sustentou  esta  aberta- 
mente  a  falta  de  direito  h  reelama^ao  como  infundada  por  falta  de  convenyao  especial 

e  dependente  de  um  principio  de  direito  das  gentes  sujeito  a  contestagao. 
[361  ]      *A8  surprezas  por^m  d'este  genero  tomamo  caracter  de  periidia  e  alei vosia.    E  a 

guerra  dospiratasesalteadores  em  pouto  graude.  Felizmeute  similbantes  aggres- 
soes  inesperadas  sao  boje  pouco  provaveis  de  lacto  porque  a  toda  a  guerra  preci^em 
symptomas  e  actospreparatorios  que  manifestam  o  estado  de  trausigao  e  constituem  como 
uma  de4ilarafdo  tacita  que  substitue  a  aolemne  ou  exprema,  O  segredo  absoluto  naO  6 
possivel  no  estado  actual  da  organisa^ao,  rela^oes  e  facilidade  de  communicatees  entre 
as  nayOes  modernas.    (Ortolan,  Regl.  intern.,  liv.  3°,  cap.  P.) 

Portanto  o  elemento  dirimente,  adniittido  sem  excepffio  no  presente 
art.,  nao  pode  com  verdade  moral  ser  admittido.  A  malicia  ou  im- 
prudeDcia  do  ministro  d'estado  que  auctorisa  o  acto,  ndo  destroe  uem  o 
-elemento  moral  malefico  ua  pessoa  do  auctorisado,  nem  a  responsabi- 
]idade  directa  que  Ibe  resulta  do  abuso  que  fez  du  sua  liberdade  e 
actividade. 

Alem  d'isso,  assim  como  lembrou  no  §  un.  do  art.  143''  particularisar 
08  ministros  d'estado  quando  lossem  auctores  directos  Uos  tactos  a  que 
o  mesmo  §  se  referee  em  geral.  no  art.  193^,  os  funccionarios  supe- 
[362]  riores  que  ordenassem  aos  seus  inferiores  um  acto  criminoso  •tam- 
bem  aqui  deviam  elles  ser  particularisados,  quando  simplesmente 
o  auctorisassem^  %  que  assim,  <lando  ^  outrem  carta,  diploma  ou  instruc- 
^oes  em  pr^juizo  de  uma  na^ao  estrangeira  ou  de  seus  subditos.  fossem 
causa  da  guerra  ou  represalias. 

Um  ministro  d'estado  em  similbantes  circumstancias  ^  criminoso,  ou 
por  trai^ao  ou  por  imprudencia,  e  em  todo  o  caso  e  sempre  responsavel 
por  todos  OS  actos  directos  ou  indirectos  de  provoca^ao;  1**  Quando  Ihe 
falta  a  justi5a  paru  ag<?ressao;  2"  Quando  nao  Ibe  faltando  a  justi^a, 
resulta  maior  mal  politico  e  material  contra  a  na^ao  de  recorrer  a 
jsorte  das  armas  j  3''  Quando  provoca  directa  ou  indirectamente  sem  ter 
de  antemao  calculado  as  forcas  da  reciproca  defeza  e  ataque. 

Tanto  maior  e  a  extenstio  do  direito  politico,  que  sobre  declara^fio  de 
guerra  a  curta,  no  art.  75*'  §  9^  concede  ao  poder  executivo,  sem 
dependencia  de  delibera^ao  das  camaras  legislativas,  quanto  maior  e 
mais  especial  deve  ser  a  repressao  legal  contra  os  ministros  d'estado,  que 
auctorisarem  pela  provocacjao  as  represalias  e  em  seu  seguimento  en- 
volverem  por  tal  forma  a  na^;jio  em  immeusos  sacrificios,  difficuldades  e 

perif^os. 
[363]  •Portanto,  se  o  presente  art.  toma  como  circumstancia  diri- 
mente e  em  termos  absolutos  a  auctorisayao  do  governo,  para  a 
provocayao  k  guerra  ou  represalias,  a  justic^^a  ^  a  politica  pediam  que  o 
cod.,  incriminasse  o  facto  da  auctorisagao  em  si  mesmo,  quando  abusiva 
por  malefica  ou  culposa  contra  os  membros  do  gabinete  que  d^ella  par- 
ticipassem  como  auctores  ou  cumplices. 

Se  OS  crimes  que  os  ministros  de  estado  podem  commetter  no  exer- 
cicio  de  suas  func^oes  teem  uma  natureza  especial  que  deva  ser  estudada 
e  tratada  para  uma  lei  particular,  cumpria  entao  elimina-los  completa- 
luente  do  cod.  e  nao  os  comprebender,  jd  por  determina^ao  especial, 
como  se  fez  no  cit.  §  un,  do  art.  143*  ja  como  a  cada  passo  por  deter- 
mina95e8  geraes  absolutas  ^^todo  o  portugtiezj  todo  ofunccionario  publico^ 
sem  resalva  alguma  dos  mesmos  ministros,  o  que  muitas  vezes,  como 
vercmos,  Ibes  torna  o  cod.  de  irrisoria,  absurda  ou  impossivel  appli- 
cafjao.  -.        . ^^^ 
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[364J  *Abt.  156.  Qaalquer  pessoa,  que  sem  auctorisa^ao  do  gover- 
no  recrutar  ou  fizer  recrutar,  assalariar  ou  fizer  assalariar  gente 
para  o  servijo  miiitar  ou  maritimo  estrangeiro,  ou  procurar  armas  ou 
embarca^oes,  ou  muni9oes  para  o  mesmo  fim,  ser4  condemnado  no  maxi- 
ino  da  prisao  correccioual,  e  no  maximo  da  multa. 

§  unico,  86  o  criminoso  for  estrangeiro,  serd  expnlso  temporariameute. 

Este  art.  parece  ser  tirado,  quanto  'k  redac^ao,  do  art.  22^  do  Cod. 
Pen.  Fr. : 

Seront  punis  de  raort  cenx  qui  anront  lev^  on  fait  lever  des  troupes  aniK^es,  en|2^a^<^ 
ou  enr6l^,  fait  engager  ou  enr61er  des  soldats,  ou  leur  auront  fournis  ou  procured  des 
armes  ou  muuitious  Hans  ordre  ou  antorisation  du  gouvernement. 

Pela  collocayao  que  all  tem  este  art.  6  fora  de  duvida  que  somente  e 
applicavel  ao  caso  em  que  se  provar,  que  os  reerutameutos  tinham  por 
fim  pertubar  a  se^uran§a  interna  do  paiz.  O  tribunal  de  cassa^ao  de 
Paris,  por  accordao  de  13  de  Fevereiro  de  1823,  decidiu  que  esta  prova 
era  inutil,  e  que  no  silencio  da  lei  se  devia  considerar  somente  o  facto 
material,  com  abstrac^ao  do  seu  ftm. 

Mas  Chauveau  e  H^lie,  Theorie  du  Cod.  Pen.,  cap.  18,  demonstram 
que  esta  doutrina  e  inteiramente  contraria  li  lei,  e  que  nem  o  legislador 
podia  ter  a  inten^ao  de  ferir  com  a  pena  (le  morte  attentados 
[365]    *de  outra  natureza. 

TratandOwSe  de  recruUimento  para  um  paiz  estrangeiro  nao  se 
poderia  justificar  similhante  pena.  Este  facto  nao  e  crimirfbso  em  si 
mesmo,  mas  somente  quando  ou  o  fim  nao  e  bonesto,  ou  se  d4  viola^ao  das 
leis  do  policia  de  ordem  ou  de  conveniencia  publica.  E  o  egoismo  da 
propria  couserva^ao,  deixando  os  partidos  ou  as  potenclas  belligerantes 
entregues  a  si  mesmas,  quando  um  auxilio  d'esta  natureza  poderia  ou 
salva-las  ou  dar  d  guerra  uma  aolu^ao  mais  rapida  e  raais  bonrosa. 

O  nosso  Cod.  porem  aproveitou  a  incrimina^ao  nao  s5  applicando-a 
aos  reerutameutos  para  servico  miiitar  estrangeiro,  mas  tambem  ampli- 
andoa  ao  servico  maritimo  miiitar  e  nao  miiitar  converten  do  assim  em 
delicto  o  que  essencialmente  nao  ^  mais,  que  uma  simples  infracfao.  O 
que  6  illicit^)  moralmente,  nao  pode  tomar-se  licito  pela  auctorisayao  de 
uenhum  governo,  a  qual  so  recde  sobre  factos  moralmente  licitos.  Se  a 
violacfto  consiste  entao  s6mente  na  preteri^'ao  d'esta  solemnidade,  a  in- 
frac§ao  assume  o  caracter  de  contraven^ao  mais  ou  menos  grave,  mas 
nunca  deveria  passar  A  categoria  de  crime. 

No  mesmo  sentido,  mas  com  uma  rela^ilo  directa  a  todo  e  qualquer 

fim,  que  fora  de  um  caso  urgente  nao  fosse  para  repellir  o  perigo  immi- 

nente  da  patria  atacada  pela  guerra  interior  ou  exterior,  foi  adop- 

[366]    tada,  no  cod.  de  1837,  a  incrimina^ao  do  ♦cod.  Fr.  e  debaixo  da 

niesma  pena  de  morte. 

Prohibia  pois  tambem  esse  cml.  implicitamente  os  reerutameutos  ou 
alistamentos  para  o  servico  estrangeiro,  mas  auctorisava  todos  os  esforyos 
individuaes  desta  natureza,  en  caso  urgente  de  defeza  interna  ou  externa. 

O  Cod.  Pen.  do  Brazil  6  omisso  e  nao  o  censuramos  por  isso.  Limitou- 
se  a  incriminar  geralmente,  no  art.  73'',  o  facto  de  hostilidades,  contra 
subditos  de  outra  na^ao  por  modo  tal  que  se  comprometta  a  paz  ou  se 
provoquem  represalias. 

O  Cod.  Hesp.  art.  142**  No.  6''  so  puniu,  debaixo  de  pena  de  ferros 
at6  ao  maximo  de  morte,  o  que  recrutasse  em  Hespanha  para  o  servico 
das  armas  de  uma  potencia  inimiga,  fi  porem  omisso  tambem  na  bypo- 
tbese  de  que  trata  este  nosso  art. 

Concordam  por^m  em  ambas  as  hypotheses,  que  todavia  distinguem 
08  Cod.  da  Sardenha,  art.  181°,  e  o  das  Duas  Sicilias,  art  109*'. 

O  da  Sardenha,  na  primeira  hypothese,  impoe  a  pena  temporaria  de 
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reclusao  a  trabalhos  for^ados,  confornie  as  cireumstancias,  e  ua  se- 
gnnda,  a  de  morte. 
O  das  Duas  Sicilias  imi>oe  tambem  n'esta  ultima  hy[)othese  a  pena  de 
morte,  mas  ua  do  nosso  art.  a  pena  de  exilio  temporario. 
[367]        No  moderno  cod.  da  Baviera,  art.  306%  No.  4",  se  ♦acha  unia  dis- 
posi^ao  em  parte  e  substancialmente  concordante,  classifieada 
como  de  crime  de  trai^ao  uo  quarto  grau  e  portanto  punida  com  a  pena 
de  dois  a  oito  annos  de  prisao : 

Celui  qui  eni^lera  Recr^tt^ment  des  sujets  du  royaume  au  service  d'une  puman<ie  hel- 
lig&anie  etrangh'e  ou  qui  prHera  aide  ef  assistattce  a  un  recntteur  nonautorin^ pour  V execution 
de  sea  desseins. 

Nos  outros  cod.  da  Allemanba,  com  re1a(;ao  ao  crime  de  traif  ao,  s3o 
conHderados  e  punidos  como  sens  actos  preparatorios  os  recrutamentos 
assim  como  as  compras  de  armas  e  de  municoi'»8.  A  mesma  doutriua  se 
acha  no  cod.  da  Prussia  §  64°. 

Finalmente  no  cod.  da  Austria,  art.  77'',  tambem  se  encontra  concor- 
dancia  com  este  nosso  art.,  mas  6  s6  para  remetter  para  a  lei  militar  uma 
similhante  incriminayilo  e  i>ortanto  restricta  ao  estado  da  guerra  com  a 
naf  ao  recrutante. 

Celui  qui  eordle  des  hommes  ponr  nn. service  militaire  (^tranpjer  ...  est  jng^ 
et  puni,  coDform^ment  aux  lois  militaires,  par  le  pouvoir  militaire. 

Esta  observagao  foi  feita  por  Cambac^res  nas  discussoes  do  conselho 
de  estado  sobre  o  Cod.  P<*u.  Fr.  Foilhe  poi-^m  respondido  por  M.  Berber, 
que  da  inser^So  no  cod.  nao  resnltava  inconveniente.  Mas  entao  redar- 
gue o  cit.  Cbauveau  et  H4H^,.ess$i  incrimina^ao  ficou  sem  utili- 
[368]  dade ;  porque  desde  que  se  reconrece  que  ♦os  t'actos  previstos  no 
art.  sao  factos  mibtares,  nao  se  ve  motivo  algum  fuudado  que  justi- 
fique  uma  excepjao  para  que  esta  disposicilo  tome  logar  eutre  as  de 
dereito  criminal  commun.  E  uma  deroga<^ao  a  ordem  das  materias  que 
0  coil.  se  propoz  seguir. 

Todavia,  se  nao  forem  militares  os  culpados  do  crime  prevmto  n'este 
nos80  art.,  uSo  poderao  ser  julgados  pelos  uossos  tribuuaes  militares  em 
vista  do  que  dispoe  este  nosso  cod.  no  art.  16". 

Quanto  'k  peualidade,  reconhecemos  que  ella  e  appro])riada  aos  delictos 
de  que  se  trata  n'este  art.  tanto  i>elo  que  resi>eita  (i  de  prisao  correccional, 
como  ^  de  multa.  ft  um  dos  poucos  casos  em  que  a  pena  pecuniaria  tem 
logar  sem  vicio  de  contisco.  Sem  meios  pecuuiarios  nao  se  recruta,  nSo 
se  assoldada,  nao  se  assalaria  nem  se  faz  assalariar.  O  dinheiro  e  aqui 
o  movel  principal,  o  iuatrumento  do  delicto.  A  maneira  indirecta  de  o 
sequestrar  e  em  barmonia  com  o  art.  81**  do  cod.,  ceitamente  uma  multa 
e  forte. 

Todavia  o  attentado  pode  3er  mais  ou  meuos  grave,  as  circumstancias 
de  que  se  ache  revestido  desculpar  ou  nao,  e  mais  ou  menos  a  intenfJo  do 
seu  auctor.  Recrutar  em  pais  estraugeiro  para  levantar  o  grito  da 
liberdade,  da  indepeudencia  ou  da  legitimidade,  e  um  procedimento  que 
excitaassjmpathias  de  um  publico  illustrado,  e  de  todos  os  homensque 
detestam  a  tyrannia,  a  injustifa,  a  usurpa^ao.  Recrutar  para  restorar b 
absolutismo,  adjudar  uma  conquista,  restabelecer  a  inquisi<;ao,  destruir 
a  propriedade  ou  o  credito  de  uma  na^ao,  e  um  attendado  que  excita 
horror,  que  detestam  todos  os  que  prezam  a  ordem,  a  paz  e  a  felicidade 
do  genero  humano. 

Pois  que?  deve  incriminar-se  o  soccorro  por  tal  ineio  a  uma  na9^ que 
bite  com  for^as  desiguaes  para  manter  a  sua  indepeudencia  ou  a  sua 
Uberdade  ou  a  legitimidade  de  um  principef 

Ppsto  isto,  a  peualidade  comminada  sempre  no  seu  maximo  se  toma 
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Ticiosa,  por  isso  que  assim  se  torna  in(livif?ivel.  Necessariamente  da 
logar  a  piinir-se  com  demasiado  rigor,  tanto  a  coutraven^ao  que  tinha 
um  fim  nobre  e  generoso,  como  a  que  tinba  um  fim  ignoble  e  abominavel. 
Alem  disso,  um  recrutamento  ou  alistamento  paro  o  servi^o  maritimo 
uao  6  em  si  mesmo  tao  important^,  como  para  o  8ervi§o  militar  ou  uaval 
de  uma  nagao  estrangeira.  A  liberdade  de  commercio  reciproco,  que 
tanto  convem  e  se  deve  favorecer  eutre  as  na9oes,  desculpa  sempre  a 
Tiola§ao  de  uma  formalidade  de  auctorisacao. 

Em  especulacoes  mercantis,  com  depenaencia  de  viagens  de  mar,  um 
dia,  uma  bora  ae  tardanga  podemalograr  um  bom  negocio,  tornar  ruinosa 
ou  inutilisar  uma  opera^ao  de  commercio  que  ali^s  seria  excel- 
[370]  leute  se  fosse  conduzida  a  tempo.  O  •segredo  mesmo,  que  e 
muitas  vezes  preciso  guardar,  o  segredo  que  6  a  alma  4  a  vida 
de  similbantes  emprezas,  repugna  a  que  se  tornem  sensiveis  pehi  demora 
dos  actos  preparatorios,  para  a  qual  concorreria  for§osamente  a  ne- 
cessidade  deumaauctorisa^ao  do  governo  em  cases  taes.* 

*  O  Sr.  Levry  entende,  que  este  art.  se  deve  entender  do  aervi^o  de  guerra  ;  e  toma 
por  fondamento  que  o  coDtrario  seria  um  absurdo  de  tal  ordem  que  nao  h  possivel 
8upp5r  que  o  legialador  o  quizesse  sanccioner.  Por^m,  salvo  o  respeito  e  merecido  louvor 
que  tributamos  ao  joven  jurisconsulto,  nao  vemos  nan  palacrasnem.  no  contexto  do  art. 
razao  coDcludeute  pararestiingir  a  sua  disposi^iio.  Embora  ella  seja  uma  aberrayao  de 
tndo  quanto  se  acha  legislado  em  outros  cod.  a  similhante  respeito,  como  s6mente  aqui 
se  incrimina  uma  contraven^ao,  co  le^islador  podia  ter  em  vista  a  necessidade  de 
marinhagem  tanto  para  os  nossos  navios  de  guerra,  como  mercantes  nacionaes,  nSo 

reputaraos  a  disposi^slo  tao  absnrda  como  parece'^  primeira  vista.  Alem  de  quo  o  re- 
[371]  crutamentode  marinhagem  mercante  quaudo  nacional  *nao  prejudica  o  recruta- 

meute  d*ella  para  o  service  da  armada,  antes  e  para  ella  um  viveiro  util,  em  quanto 
que  o  recrutamento  da  marinhagem  para  a  marinha  mercante  estrangeira  ^  ura  meio  de  a 
subtrahir  ao  service  nacional.  E  tanto  mais  isto  assim  precede,  em  vista  do  regulamento 
de  30  de  Agosto  de  1839,  ordenando  no  art.  13<*  do  cap.  *i^  que  os  navios  mercantes  sejam 
escrupulosamente  visitados  para  que  nilo  levem  marinheiros  portuguees  aem  permizao,  e 
que,  no  caso  de  se  encontrarem,  o  capitao  do  porto  os  entregue  logo  em  custodia  ao 
encarregado  de  policia,  a  lim  de  na  primeira  occasiao  os  remetter  para  o  arsenal  da 
marinha,  para  serem  embarcadosnos  navios  dacor6a,eencarregando,  em  art.  addiciunal, 
o  mesmo  capitao  de  fazer  todas  as  diligencias  possiveis  para  ter  sempre  um  mappa  de 
todos  OS  marinheiros,  com  declara^  do  numero  com  que  se  pode  contar  para  o  aervifo  da 
armada, 

Assim  a  comprehen9rM)  do  serviyo  maritimo  estrangeiro,  com  quanto  nao  militar,  mas 
em  geral  maritimoy  p6de  sem   o  tigurado  absurdo  considerar-se  existir  nas  palavras 

^^  service  militar  ou  maritimo  entrangeiro"  principalmeute  porque  por  este  modo 
[372]  fica  Sbfalta  de  auctorisa^lo  iucriminada  "aqui  em  rela^ao  ao  recriUante^  como  fora 

nos.  $$  1°  e  2°  antecedentes  a  respeito  dos  recnitados  qu  acatantes,  com  desig- 
nacao  expressa  dos  navios  mercantes. 

Em  todo  o  caso  racouliecemos  que  a  redec^fio  nao  6  boa,  masteraos  por  melhor  criti- 
car  a  lei,  para  quese  reforme,  que  lan^ar  mfw)  do  ultimo  dos  recursos,  o  argumento  por 
absurdo,  para  que  a  sua  disposiyao  litteral  se  neutralise.    Dura  lex,  sed  lex. 

Assim,  aiuda  por  esta  coiisider^5$o  se  aggrava  o  vicio  da  penalidade. 
;Nao  so  vem  a  ser  punidos  com  a  mesma  jrena  factos  diversos  em  gravi- 
dade  pela  intenyfio,  mas  factos  diversos  em  gravidade  por  sua  mesma 
natureza. 

Esta  incriminajao  tem  o  seu  fundamento  nas  doutrinasde  Wolfio  e  de 
Vattel,  invocadas  pelo  governo  americano  en  1793,  no  comedo  da  guerra 
europea  e  incorporadas  em  uma  lei  do  congresso  publicada  em  1794 
revista  e  restabelecida  em  1818. 

Por  esta  lei  ^  um  delicto  nao  so  augmentar  a  for^a  de  um  navio  de  guerra 
de  paiz  nao  inimigo,  preparar  uma  expedi^ao  militar  contra  esse  paiz, 
como  tambem  assalariar  ou  recrutar  para  um  servi96  estrangeiro  de  terra 
ou  de  mar. 

Este  exemplo  da  America  foi  bem  depressa  seguido  pela  Gran- Bre 
tanha  no  acto  do  parlamento,  69**  Geo.  Ill,  cap.  59%  intitulado,  "Acto  para 
impedir  o  alistamento  ou  recrutamento"  dos  subditos  de  S  J^.  para  aer- 
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vi^o  estrangeiro  ou  o  armamento  e  eqaipamento  nos  dominios  de 
[373]    S.  M.  n'ama  inten^ao  de  ♦gaerra  sein  permissao  de  S.  M. 

A  razio  fandamental  em  que  se  firmamVattel  e  Wolfio  para  con- 
demnar  os  recrutamentos  sem  auctorisa^ao  do  governo,  6  que  estes  sao 
uma  prerogativa  exclusiva  da  soberania  que  ninguem,  sem  permissao 
ezpressa,  pode  legitimameute  exercer  em  territorio  de  outro  estado. 

Mas  todas  as  prerogativas  da  soberania  teem  os  sens  justos  li mites 
e  termos,  nao  vao  a  mais  nem  a  menos  do  que  6  preciso  para  se  consequir 
o  fim  social.  Se  o  recrntamento  nao  prejudica  o  servi^o  militar  nem  sub- 
strahe  os  recmtados  ao  tribnto,  dito  de  sangue,  para  com  o  sen  paiz,  em 
que  se  offende  a  prerogativa  ? 

No  acto  constitucional  federativo  daAllemanba,  assignado  em  Vienna 
em  8  de  Junho  de  1815,  e  concedido  no.  art,  18*'  aos  subditos  dos  estados 
eonfederados  "entrar  no  servi^o  civil  ou  militar  de  qualquer  d'esses  es- 
tados, comtanto  porero,  que  o  exercicio  d'esse  direito  nao  prejudique  a 
obriga^ao  do  servi^o  militar  que  Ihes  impoe  a  sua  patria." 

Os  Americanos  acrescentavam,  invocando  em  favor  da  sua  nentrali- 
dade  absoluta,  os  principios  de  direito  natural,  que  assim  como  um 
homem  se  devia  julgar  em  paz  com  outro  homem,  em  quanto  este  o  nao 

aggredia,  o  mesmo  se  devia  dizer  de  uagao  a  na^ao. 
[374]  *Mas  esta  argumenta^ao  tambem  nao  colhe,  porque  se  colhesse 
para  o  caso,  ficava  sendo  falso  o  direito  natural  que  nao  so  nao 
incrimina  tanto  a  defeza  pessoal,  como  a  de  outm  pessoa;  principio 
adoptado  n'este  nosso  Cod.  art.  14",  No.  3  e  outros  art.  concordantes; 
mas  muito  pelo  contrario  condemna  como  immoral  o  facto  d'aquelle  que 
presencia  de  brakes  cruzados  a  luta  de  um  com  outro  homem  e  a  morte 
ou  ferimentos  graves  de  um  d'elles  sem  Ihe  acudir  podendo. 

Nada  d'isto  porem  p6de  ter  applicayilo  ao  servi^o  maritimo  mercante 
em  tempo  de  paz,  em  que  nao  6  de  presumir  a  simula9ao  o  fraude  em  favor 
da  guerra.  Em  conclusao  pois  esta  incrimina^ao  comprehende  factos  de 
diversa  gravidade  e  natureza  que  converia  discriminar  e  punir  diversa- 
mente  segnndo  a  qualidade  do  delicto,  como  era  de  justi^a,  a  que  resiste 
a  disposi^ao  penal  do  art. em  razao  do  maximo  em  que  para  todos  6  fixada. 

Quanto  a  modifica^ao  que  se  encontra  no  §  un.  consideramos  adequa- 
daestA.  solu^ao  do  legislador.  Quando  o  recrutante  e  um  estrangeiro,  e 
sem  vistas  algtimas  hostis  contra  nos,  a  expulsao  do  reino  e  o  procedi- 
mento  que  mais  convero. 

E  nao  tem  aqui  esta  penalidade  o  defeito  das  antecedentes,  porque 
sendo  imposta  a  temporaria,  sem  algam  outra  declara§ao,  devem  os  es- 
trangeiros  ser  expulsoft  por  tempo  que  nao  excedendo  o  maximo  de  doze 
annos,  pode  sogundo  as  circumstancias,  reduzir-se  ate  tres  anuos,  con- 
forme  0  art.  36'. 


[375]  "[Translation.] 

CODE  AND  COMMENTARIES. 

Theory  of  international  rights  applied  to  the  Fortngxiese  penal  statute^  com- 
pared icith  the  Brazilian  statute^  the  national  laics,  the  statutes  and  crim- 
inal laws  of  ancient  and  modern  nations^  presented  to  His  Imperial  Maj- 
esty Dom  Pedro  II,  Emperor  of  Brazil,  by  F.  A,  F.  Da  Silva  Ferrdo. 
Vol.  IV,  (Lisbon,  lSi}l,Jpp.  181,  231. 

Article  148.  If  any  Portuguese  subject  shall,  by  any  acts  whatso- 
ever not  authorized  by  the  government,  expose  the  state  to  a  declara- 
tion of  war,  or  expose  Portuguese  subjects  to  reprisals  from  any 
foreign  power,  said  offender  shall   be  condemned  to  temporary  ban-. 
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ishment,  if  such  war  or  such  reprisals  be  carried  into  effect ;  and  if  siich 
war  or  such  reprisals  be^^iiot  carried  into  effect,  he  shall  be  condemned 
to  correctional  imprisonment  for  a  term  not  to  be  less  than  one  year  and 
not  to  exceed  three  years,  without  excepting  any  further  punishment 
which  said  offender  may  incur,  if  the  acts  he  has  committed  be  a  crime 
punished  more  severely  by  law.  (Art.  2^  No.  4,  &c. ;  Art.  30,  No.  4, 
&c. ;  Constitutional  Charter,  Art.  ^,  §  2.) 

The  letter  and  provisions  of  this  article  concur  with  articles  84 
[376J  and  85  of  the  French*  statute ;  with  article  148  •of  the  Spanish 
statute ;  with  article  73  of  the  Brazilian  statute ;  with  articles  117 
and  118  of  the  statutei  of  the  Two  Sicilies ;  with  articles  179  and  180  of 
the  Sardinian  statute ;  and  with  article  113  of  our  statute  of  1837.  But 
they  differ  in  one  point  from  the  French  statute,  and  from  those  of  the 
Two  Sicilies  and  of  Sardinia  which  have  been  copied  thereon.  Said 
statutes  make  a  difference  in  the  indictment  when  peace  has  been  actually 
endangered,  and  when  there  has  only  been  a  provocation  to  reprisals. 

The  Brazilian  statute,  ours  of  1837,  and  the  Spanish  statute,  have 
considered  both  cases  as  being  one  single  offense.  The  provisions  of 
the  above-mentioned  article  are  to  the  same  effect.  But  we  do  not  think 
that  there  be  sufficient  reasons  for  such  provisions,  and  we  consider  that 
the  French  statute,  and  those  which  have  been  copied  thereon,  have 
taken  a  more  proper  view  of  the  question.  If,  under  the  provisions  of 
said  article,  a  material  fact  cannot  assume  a  criminal  character  unless  it 
be  eventually  followed  by  evil  results,  the  severity  of  punishment  is  to 
be  measured  on  the  gravity  of  the  consequences  of  said  facts. 

Now,  if  such  consequences  are  of  a  more  serious  character  in  the  6vent 
of  war  than  in  that  of  reprisals,  when  not  general  nor  continued, 
[377]    it  was  necessary  that  there  should  be  a  difference  in  the  ♦indict- 
ment, in  order  that  there  be  also  a  difference  in  the  punishment, 
which  is  not  to  be  so  severe  in  the  latter  case. 

There  is  another  considerable  difference  in  the  French  statute,  article 
84,  as  regards  the  material  fact.  It  is  not  sufficient  that  such  fact  be 
not  authorized  by  the  government;  it  is  necessary,  moreover,  that  it  be 
in  itself  of  an  hostile  character,  (par  des  actions  hostile^.) 

The  statutes  of  Sardinia  and  of  the  Two  Sicilies  have  employed  the 
same  words,  and  the  latter  requires,  further,  that  the  fact  be  such  as  to 
be  qualified  a  crime  by  law,  (par  quelque  crime  ou  par  des  actes  hos- 
tiles.) 

When  the  question  was  to  explain  whether  an  act  was  hostile  or  not, 
the  law  did  not  determine  those  which  were  to  assume  that  character 
and  those  which  were  not,  but  left  them  to  the  discretion  of  the  judges 
to  decide  upon  that  question,  acquitting  the  defendants  whenever  the 
case  was  that  of  acts  being  illicit  only  for  that  negative  reason  that  the 
act  was  not  authorized  by  the  government,  a  reason  which  cannot  be 
admitted  a«  being  contrary  to  the  constitution ;  in  fact,  the  authoriza- 
tion of  government  is  only  necessary  when  claimed  for  certain  and  de- 
termined acts,  and  not  in  an  undetermined  manner,  and  the  law  tolerates 
and  permits  whatever  it  does  not  prohibit. 

The  Spanish  statute  did  not  keep  the  term  of  the  French  stat- 
[378]  ute,  (hostile,)  but  instead  of  the  words  "  nonapprouv^s  •par  le 
gouvernement,"  it  says  "  no  autorizados  competentemente,"  (not 
I>ermitted  by  competent  authority,)  and  thus  it  does  not  require  the 
authorization  of  the  government  when  the  fact  is  authorized  bylaw, 
which  dispenses  with  any  other  authorization  ;  and  in  the  present  case 
it  was  not  necessary  for  said  statute  to  use  the  word  "  hostile.''  and  it  in- 
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Tolves  also  the  two  ideas  (crimes  ou  hostiles)  of  the  statute  of  the  Two 
Sicilies. 

The  Brazilian  statate  is  still  more  explicit  than  all  the  above-m^i* 
tioned  ones,  as  wilf  be  seen  by  the  following  words,  which  we  think  it . 
iocambent  on  as  to  quote  all  at  length :  *^  Oommit  without  the  order  or 
authorization  of  government  hostile  acts  against  Hie  subjects  of  another 
nation,  such  as  to  endanger  peace  or  prorok«  reprisals." 

Thus  it  remains  understood  that,  if  the  fact  in  itself  were  not  such 
as  to  give  just  reason  for  war  according  to  international  right,  it  could 
never.be  reputed  a  crime,  even  were  it  not  authorized  by  the  govern- 
ment, and  were  it  eventually  followed  by  war.  Such  a  feict  is  not  then 
^  reason,  but  a  mere  pretext  for  war. 

It  18  within  the  limits  of  moral  possibility  to  avoid  all  acts  from 
which  might  arise  just  reasons  for  war,  generally  acknowledged  as  such ; 
but  it  is  not  within  the  reach  of  human  prudence  to  provide  against 

.pretexts. 
[379]  The  crimination  under  said  article  did  not  assume  the  *same 
form.  Not  only  did  it  not  make  any  dififorence  between  facts  of 
dUferent  gravity,  falling  thereby  into  the  same  error  as  the  Spanish 
statute,  the  Brazilian  statute,  and  our  own  statate  of  1837,  but  in  in- 
volving ^'any  cases  whatsoever"  it  has  still  been  the  grounds  for  law- 
suits, the  criminality  of  which  has  not  and  cannot  have  any  moral  truth. 

Thos,  and  considered  under  these  two  poivts  of  view,  the  article  is 
more  defective  than  those  of  Brazil,  Spain,  and  oar  own  of  1837,  and  it 
lias  not  adopted'  whal  was  proper  in  them,  neither  has  it  imitated,  nor 
cleariy  pointed  out,  nor  amplified  the  x>veecriptions  of  the  French  and 
Iti^ian  statutes  above  mentioned. 

As  regards  the  penalty,  in  addition  to  the  great  danger  of  a  lawful  act 
being  possibly  incriminated,  the  confusion  of  the  two  eventual  conse- 
quences, different  in  gravity,  is  the  cause  of  the  same  punialiment  not 
being  proportionate  to  the  facts  which  have  provoked  the  reprisals. 

This  crimination,  in  its  widest  acceptation,  involves  any  offii^nse  what- 
soever ag^nst  a  foreign  subject  or  foreign  nation,  even  were  it  but  a 
mere  insult.  Thus  tlie  paniMiment  might  be  very  severe  though  the 
provoeation  were  unimportant,  and  though  the  reprisals  arising  there- 
from w^^  of  little  consequence. 

Nevertheless,  in  order  to  reduce  as  much  as  possible  the  ap- 
[380J  plication  of  our  said  article  to  *right  proportions,  as  regards  the 
criminality  of  the  fhct,  according  to  its  consequences,  the  judges 
will  be  able  to  avail  themselves  of  the  provisions  of  the  statute,  article 
20,  Nos.  3  and  11,  combined  with  article  82;  and  when  such  conse- 
qnences  do  not  follow,  or  shall  be  of  no  importance,  of  the  provisions 
of  article  20,  No.  11,  combined  with  article  83,  No.  4. 

But  the  statute  here  is  partly  provident,  because,  if  it  has  not  decided 
on  the  cases  when  a  slight  pnnishment  corresponds  toa material  act,  it 
has  decided  on  those  when  the  punishment  is  to  be  severe.  It  has  thus* 
corrected  the  omission  of  tlie  French  and  Spanish  statutes,  it  has 
adopted  the  provisions  of  the  above-mentioned  It^ian  statutes,  and 
avoidei  the  defect  of  a  similar  declaration  in  the  Brazilian  statate  re- 
strained to  oftenses  committed  against  Brazilian  subjects. 

The  Bavarian  statute,  article  300,  incriminates  tti^  act  of  the  party 
who  has  given  not  only  a  just  reason,  but  even  an  occasion,  a  facility, 
or  only  a  pretext  for  a  foreign  nation  placing  itself  in  a  state  of  war,  but 
iUreqnires  essentially  that  the  proc*.eedings  of  such  party  be  actually  to 
that  purpose,  (dans  une  intention  hostile,)  waiving  thus  the  obnoxious 
character  of  the  word  ^'  pretei^^,"  excepting  with  regard  to  penalty,  because 
5  a— II  '  ^ 
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the  party  who,  with  a  hostile  intention^  commits  such  acts  as  to  pro- 
voke rightly  a  war,  must  uot  be  placed  on  the  same  line  of  criminality 
as  the  party  who,  with  the  same  intention,  has  only  given  a  pretext  for 
.war.  ...  .    .  • 

If  the  war  be  not  justified  by  the  gravity  of  the  provocation,  its  con- 
sequences are  to  be  morally  imputed  to  tiie  adverse  nation. 
[381]       •As  we  have  already  remarked,  it  is  necessary,  in  order  to  pun- 
ish rightly  a  crime,  to  consider  not  only  its  remote  moral  canse, 
but  also  its  immediate  moral  cause,  taking  into  account  its  effects  and 
the  influence  of  both  causes. 

Before  concluding  our  observations  on  the  present  article,  we  shall 
observe  that  our  criticism  bears  more  on  the  words  than  on  the  doc^^trine 
of  said  article;  because,  though  it  involves  in.punishment  the  provoca- 
tion from  which  arises  a  declaration  of  wnr,  as  well  as  that  which  is  the 
cause  of  reprisals,  it  seems  to  leave  unpunished  the  provocation  to  hos- 
tile acts,  which  do  not  assume  the  character  of  a  declared  war,  npr  that 
of  an. attack  or  individual  otfense  against  Portuguese  subjects.  This 
omission  hns  appeared  to  be  a  very  serious  one  in  a  penal  statute, 
especially  in  presence  of  article  18  of  the  general  provisions  which  forbid 
to  amplify  its  construction  beyond  its  terms,  though  the  reason  for  pun- 
ishment be  identical  or  even  greater. 

However,  as  the  reprisals  involve  all  possible  means  for  a  nation  to 
obtain  satisfaction  of  tht  oflense  it  mny  have  suffered,  as  they  may  be 
negative  or  positive,  and  these  may  be  general  or  special,  against  the 
property  of  the  nation,  or  that  of  its  individual  nubjeCts,  the  word  **re- 
pn\sal«^  involves  the  idea  of  hostile  acts.  Moreover,  the  words 
[382]  "  declaration  of  war"  in  the  article  are  to  be  •considered  as  equiv- 
alent to  the  declaration  of  Hiostilities,  which  may  be  preceded  by 
the  seizure  or  arrest,  which  may  be  withdrawn* when  satisfaction  is  ob- 
tained, but  are  essentially  involved  in  the  expression  *' reprisals." 

But  the  real  fault  we  find  in  the  wording  of  said  article  is  that  it  leads 
to  suppose  that  a  war  cannot  i>ossibly  break  out  without  being  pre- 
viously declared.  Such  is  indeed  the  princi[)le  acknowledged  by  ancient 
and  modern  nations;  but  in  practice  it  has  been  seen  and  it  can  hap|»en 
that  war  does  begin  in  fact  without  any  reprisahjorany  previous  solemn 
declaration,  whether  the  offended  nation  be  aggressor  or  attacked. 

Thus,  the  words  of  the  article  ^^to  a  declaration  of  war"  ought  to  be 
corrected  by  the  words  "to  a  war."  ("Ancune  declaration  ni  autre  avis 
k  Pe^^nemi  de  Pexistence  de  la  guerre  n'est  n^cessaire  pour  l^galiser  les 
hostilit^s.")  (Wheaton,  Droit  international,  tome  i,  \k  279.)  When, 
then,  the  war  is  not  preceded  by  a  declaration,  it  is  the  fact  of  war  itself 
that  dispenses  with,  and  prejudges  or  rather  expresses  the  declaration ; 
and  it  is  in  such  way  that  the  present  article  is  to  be  undersUKMl. 

There  are  more  grounds  to  observe  that  in  the  words  nsed  by  the 

legislator,  "any  Portuguese  subject,"  which  are  an  imitation  of 

•  [383]    the  words  "  tout  Franjais"  •in  the  French  statute,  there  seems  to 

be  a  conclusive  argument  for  involving  therein  the  ministers  of 

the  state;  but  that  this  argument  loses  a  great  deal  of  its  ]K)wer  in 

consequence  of  articles  14G,  147  and  148,  in  which  the  same  woMkd, '-any 

Portuguese  subjects," are  employed  as  an  entity  different  from  theentity 

"  irovernment,"  and  therefore  different  from  the  persons  who  are  part 

therejf. 

it  appears  to  result  from  the  especial  wording  of  this  article,  that  the 
ministers  of  the  state  can  only  be  indicted  for  the  crimes  under  articies 
746  and  748,  when  they  have  authorized  the  facts  for  vhicli  "any  P<ir- 
tuguese  subject"is  generally  liable  to  punit^ment,  as  diiect  and  principal 


COUNTER  CASE   OF  THK   UNITED   STATES.  67 

nathor  thereof,  if  said  authorizatioD,  considered  as  an  order,  an  advice, 
or  a  provocation,  lias  been  the  principal  cause  or  one  of  the  principal 
causes  of  said  fact,  the  ministers  of  the  state  being  ^hen  considered  as 
parties,  co- authors,  or  accomplices  to  such  fact,  on  account  of  their  great 
induence  and  in  conformity  with  the  general  rules  of  articles  25  and  26. 

But  this  shows  the  deficiency  and  incoherency  of  the  st^atute  as  re* 

gards  the  ministers  of  the  state.    If  they  be  considered  as  parties  to 

the  ott'ense  in  a  similar  degree,  they  ought  to  be  punished  more  severely 

for  the  same  fact  than  their  co-defendants,  because  the  abuse  of 

{384J    their  power  and  the  want  *of  loyalty  on  their  part  is  as  well  an 

{Aggravating  element  as  in  the  case  of  section  1  of  article  143. 

It  would  be  unjustifiable  that  any  Portuguese  subject  could  escape 
punishment  in  covering  .himself  with  the  authority  of  the  minister  of 
state,  who  is  the  remote  cause  of  hostilities  and  reprisals,  and  that  said 
minister  should  be  allowed  to  remain  unresponsible  for  having  given 
such  autly)rity  in  direct  opposition  with  article  298. 

Moreover,  under  this  article  298,  with  regard  to  the  direct  offender^ 
the  authorization  of  the  government,  in  order  to  be  considered  as  a  jus- 
tificative cause  of  the  crimes  from  which  have  arisen  such  results  as 
will  endanger  the  safety  of  the  state,  must  be  of  an  obligatory  charac- 
ter— ^that  is,  such  as  will  involve  correlative  obedience  or  an  order. 

If  the  authorization  be  contrary  to  the  fundamental  law  of  the  state, 
or  to  any  other  law,  it  is  optional,  and  as  such  it  is  not  an  excuse  for  the 
person  who  has  made  use  thereof,  and  who  might  have  not  done  so 
without  a  crime,  especially  if  there  be  no  hierarchical  connection  between 
the  principal  offender  and  the  minist'Cr  of  the  state,  such  as  the  latter 
be  considered  as  a  sui>erior,  as  is  demonstrated  by  the  argument  of  Ko; 
26  of  article  20,  and  of  No.  5  of  article  14.i 

Therefore,  the  absolute  element  admitted  without  exception  by  the 
present  article  cantiot  be  admitted  with  moral  truth.  The  ill-will  or  im- 
prudence of  a  minister  of  the  state  who  authorizes  an  act  does  not  de- 
stroy the  mischievous  moral  element  in  the  person  so  authorized  nor  the 
direct  responsibility  which  arises  from  the  abuse  of  his  liberty  and  ac- 
tivity. 

[385 J      *"*  It  would  have  been  convenient  that  the  statute  had  excepted  those  acts  of 
defense  or  provocation  which  the  general  delegates  of  the  ffovernment  may,  in 
case  of  necessity,  be  obliged  to  commit,  though  not  competent  to  do  so,  nor  being  pre-' 
vionsly  authorized  for  that  special  purpose. 

The  governor  of  our  dominions  abroad,  even  of  our  provinces  and  naval  stations  dis- 
tant from  the  coast,  the  commanders  of  military  bodies,  of  men-of-war,  &.c.,  can,  with- 
out any  exprebs  order  from  the  government,  repel  by  force  of  arms  any  attack,  or  even, 
In  order  to  maintain  the  national  dignity  and  interests,  take  the  initiative  of  hostilities 
or  reprisals. — (Ortolan,  Ragles  Internationales,  liv. !).  cap*.  3.  Priu.  gen.)  ' 

Thus,  in  accordance  with  what  we  have  said,  the  words  of  the  article,  "Any  Portu- 
guese subject  who  shall,  by  any  act  whatsoever,  not  authorized  by  the  government, 
expose  the  .state  to-a  declaration  of  war,"  mi^ht  be  conveniently  corrected  as  follows: 
"  Any  Portuguese  subject  not  authorized  by  ine  government,  who  shall,  by  any  hostile 
or  criminal  acts  whatsoever,  expose  the  state  to  a  war.'' 

A  war  itself  is  nothing  more  than  a  state  of  general  and  continued  reprisals, 
t386].  in  so  much  as  what  is  allowed  to  one  of  the  belligerent  parities  is  considered  as 
licit  to  the  other.— (Schalniz,  Droit  des  gens  europ.,  liv.  6,  cap.  1,  p.  214.) 

Nevertheless,  there  is  a  limit  to  the  principle  as  regards  those  uutioos  which  keep 
up.  in  time  of  neace,  a  warlike  apparatus  on  land  and  on  sea;  and  whose  arnn'es  and 
fleets,  confounding  by  their  attitude  the  preventive  state  with  that  of  permanent 
threat  and  aggression,  endanger  the  existence  or  independence  of  othur  nations,  in  a 
more  or  less  precise  manner,  on  account  of  their  being  able,  at  any  time,  by  sudden 
orders  and  secretly  forwarded,  to  carry  iTito  etfect  a  naval  attack  or  an  invasion. 

Tlie  words,  "  declaration  of  war,"  have  no  more  the  same  sense  they  us«d  to  have  in 
fonuer  tinier  when  snch  declaration  was  an  intimation  made  to  a  nati:m  on  its  (»wn 
territxiry,  through  a  herald-at-arms,  or  a  messenger,  as  if  it  were  achatleng).  Tho 
solemn  form  ceased  to  be  practiced  about   the  middle  of  the  seventeenth  oentury, , 
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Moreover,  in  the  same  manner  as  section  1  ofartide  143  points  out  to- 
thm  ninisters  of  tiie  sUte  nrhen  t^ey  are  direot  authors  of  facts  to  wkidi 
same  section  re^M^  and  as  article  198  points  generally  to  all  superior  &tie- 
tionaries,  ^ho  ba^e  ordered  any  criminal  ai^  too  tbeir  sabordinates,  in 
the  same  manner  oaglit  they  to  be  pointed  out  too  when  tbey  have 
merely  autiumzed  soch  &cts,  and  been  thus  the  cause  of  war  and  reiui* 
sate,  by  giving  to  another  person  a  letter,  a  dipkmia,  or  instmo- 
[380J  tioDS  such  as  *to  be  pr^udicial  to  a  foreign  nation,  or  to  its  sub- 
jects. 

In  such  etrcamstauees,  a  minister  of  the  state  is  criminal  eitiier  by 
treason  or  by  imprudence,  and  he  is  always  responsible  for  all  direct  or 
indirect  acts  of  provocation  :  first,  if  his  aggression  be  not  justified  } 
secondly,  if,  though  it  be  justified,  there  arises  ior  the  nation  a  greater 
political  and  material  injury  on  account  of  its  having  resorted  to  arms  ; 
thirdly,  if  he  provokes  in  a  direct  or  indirect  manner  without  luviag 
previously  calculated  the  respective  forces  of  both  parties^r  attack 
and  defense. 

So  much  the  greater  is  die  extent  of  the  political  right,  as  regards  the 
declaration  of  war,  given  under  article  75,  section  9,  (^' the  charter,  to  the 
executive  power,  who  is  not  restrained  to  discussion  on  that  point  in  tho 
legislative  cumbers;  so  much  the  greater  also  and  more  especial  must  bo 
the  legal  penalty  inflicted  upon  tho  ministers  of  the  state  who  give  rise, 
by  provocations,  to  reprisals  against  the  country,  and,  in  conseqiofinGe 
thereof,  involve  the  nation  in  enormous  sacrilic€s,  diiiculties,  and  dan- 
gers. 

Moreover,  if  the  present  article  considers  as  an  absolute  impediment 
the  authorization  of  the  government  for  a  provocation  to  war  or  repri- 
sals, both  justice  and  policy  require  that  Uie  statute  sbcmld  criminate 
the  ikot  of  the  authorization  in  itself,  when  it  is  abusive  or  criminal,  on 
the  members  of  the  cabinet,  who  have  taken  part  in  ix,  as  authors  or 

accomplices. 
[300]  If  the  crimes  which  may  be  committed  by  the  ministers  *of  the 
state  in  their  otfioial  functions  be  of  an  especial  character,  which 
is  to  be  dealt  with  by  a  particular  law,  it  would  have  been  conve- 
nient for  the  statute  not  to  provide  in  any  manner  against  them,  nor 
to  mention  them,  neither  in  an  especial  manner,  as  in  the  above-quoced 
section  1  of  article  143,  nor  in  ageuoral  andabsoluts  raautior,  as  it  happeoa 
atevei^y  instant,  (any  Portuguese  subject,  any  public  functionary,)  with- 

[3^]  whwi,  iu  place  thereof,  appear^ed  the  decrees  for  war,  oflSciai  notice  of  which  ia 
given  all  nations,  whether  foeo,  allies,  or  neutrals,  and  is  accompanied  with  man* 
ifesto  or  exposition  of  justirtcative  jnotives,  in  answer  to  which  counter  manifests  are 
also  issued  until  the  hostilities  actually  hreak  out.  However,  certain  antho^,  such  as 
Bynkershoek,  contend  that  these  manifests  are  ^ot  necessary,  and  it  often  happens  that 
tlie  respective  situation  of  two  nations  is  either  suddtMtly,  or  ii'om  hostile  acts  to  hos- 
tile acts,  brouffht  to  the  actual  manifestation  of  war.  Wars  have  taken  place  without 
any  previous  ueclaratiou ;  such  was  the  wiu*  between  France  and  England  which  bnrst 
out  in  Judo,  1756,  and  was  only  solemnly  declaretl  in  May,  1756;  and  in  the  negotiations 
which  took  place  in  1761,  between  the  courts  of  Versailles  and  London,  with  regard 
to  restitntion  and  compensation  for  the  prizes  captured  previous  to  said  declaratjon, 
the  latter  court  contended  that  such  claim  was  groundless  for  want  of  a  special  con- 
vention, and  as  being  dependent  upon  a  point  of  the  law  of  nations  liable  to  con- 
testation. 
[388]  *  But  such  surprises  assume  a  perftdious  and  treacherous  character.  It  is  the 
war  of  pirates  and  highwaymen  piuoticed  on  the  high  seas.  Happily  such  sud- 
den aggressions  are  nowadays  very  improbibUe,  in  fact  every  war  being  prece<led  by 
certain  symptoms  and  preparatory  acts  indicative  of  a  state  of  transition,  and  oonsti- 
tute,  as  it  were,  an  implied  declairation.  which  takes  the  place  of  a  solemn  and  explicit 
one.  An  absolute  secret  is  not  possible  iu  the  present  state  of  or|pinization,  relations, 
and  easy  intercourse  between  modern  nations. — (Ortolan,  R^l.  mtern.,  liv.  3,  cap.  1.; 
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<mt  any  defeasaaoe  whatsoever  for  said  ministers,  against  wbom,  as  we 
«baD  see  in  a  great  many  places,  the  statato  provides  iora  manner  irris- 
-ory,  fibsord,  and  of  impossible  application. 

Abticle  156.  Any  person  who,  without  the  authorization  ef  the 
government,  shall  recruit  or  procure  to  be  recruited,  hire  or  procure  to 
be  hired,  men  for  a  foreign  military  or  naval  service,  or  shall  procnre 
^rms,  or  ships,  or  munitions  for  the  same  purpose,  shall  be  condemned 
to  the  maximvim  of  correctional  imprisonment  and'  to  the  maximum  of 
time. 

Only  Section.  If  the  offender  be  a  foreigner,  he  shall  be  tem- 
porarily expelled  from  the  country. 

This  article  appears,  with  respect  to  its  wording,  to  have  been  copied 
from  the  article  22  of  the  French  penal  statate  : 

Seront  pnnis  de  mort  cenx  qui  auroni  ]ev<S  oa^ait  lever  des  troupes  armies,  engskg6 
on  enrA16,  fait  engager  on  enr6ler  dee  soldatHf  on  lenr  ai\roDt  fooTMi  de»  arnies 
[391]    on  munitions  sans  ordre  on  antorisation  dn  *gouvemenieiit.^ 

By  the  construction  of  that  article  it  is  not  doubtfol  that  it  can 
only  be  enforced  in  cases  where  it  may  be  proved  that  such  reemiling  had 
for  object  to  disturb  the  internal  safety  of  the  country.  The  court  of  cas- 
sation at  Paris,  in  its  proceedings  of  the  13th  of  February,  has  decided 
that  such  proof  was  not  requir^,  and  that  the  law  being  silent^  the  ma- 
terial fact  alone  was  to  be  considered,  excluding  entirely  its  object 

But  Ghanveau  and  H€\\6  (Tb6orie  du  Code  P^nal,  cap.  18,)  show  that 
this  doctrine  is  altogether  contrary  to  the  law,  and  that  the  legiedator 
-cannot  have  intended  to  iufiict  ca^vital  punishment  for  offenses  of  other 
character. 

Such  a  penalty  could  not  be  justified  as  concerning  enlistments  for  a 
foreign  country.  This  fact  is  not  criminal  in  itself,  but  only  wh^i  the 
object  is  not  honest,  or  when  it  infringes  the  municipal  laws,  or  laws  of 
police,  or  ot  public  convenience.  It  is  the  selfishness  of  proper  conser- 
vation, leaving  the  contending  parties  o^  belligerent  powers  to  themselves, 
when  a  succor  of  that  kind  might  save  them,  or  bring  the  war  to  a 
sooner  and  more  honorable  conclusion. 

Our  statute  has  taken  that  crimination  and  applied  it  not  only  to  en- 
listments for  foreign  military  service,  but  also  to  naval  and  mili- 
«[302]    tary  ^service  itself.  'It  has  dechuml  an  offense  that  which  is  essen- 
.  tially  of  a  character  that  no  government  whatsoever  can  ma^i^e 
licit,  for  the  government's  authorization  can  only  be  granted  to  that 
which  is  morally  licit.    But  if  the  violation  of  the  law  consists  only  in 
neglecting  thRt  formcUit^,  the  infringement  assumes  the  chMracter  of  a 
delinquency  of  more  or  less  importance,  but  cau  never  assume  that  of  a 
<3rime. 

The  crimination  of  the  French  statute,  with  the  same  provision  for 
capital  punishment,  was  adopted  by  our  statute  of  1837,  with  the  same 
meaning,  but  with  direct  connection  to  any  object  whatsoever,  except- 
ing the  case  of  urgent  necessity  for  repelling  an  imminent  danger  of  the 
coantry  attacked  by  war  abroad  or  on  its  territory. 

The  same  statute  implicitly  prohibited  any  recruiting  or  enlistment 
for  foreign  service,  but  authorized  all  individual  efforts  of  that  nature 
in  eases  of  stringent  necessity  for  defense  abroad  and  in  the  country. 

The  Brazilian  penal  statute  has  omitted  such  provisions,  and  we 
shall  not  criticise  it  on  that  account.  It  incriminates  only  in  a  general 
manner,  under  article  73,  the  fact  of  hostilities  against  the  subjects 
<of  ancrtber  nation,  such  as  to  endanger  peace  or  to  pnwoke  to  repri- 
sals. 
{393]       *The  Spanish  statute,  under  article  147,  No.€,  inflicts^ the  pu% 
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ishinent  of  irons  up  to  that  of  death  on  any  one  who  shall,  within  the 
territory  of  Spftin,  recruit  men  for  the  service  of  the  armies  of  an  hos- 
tile power.  We  shall  therefore  omit  it  with  regard  to  our  present 
article. 

The  statute  of  Sardinia,  article  181,  and  that  of  the  Two  Sicilies,  con- 
cur with  our  two  cases,  between  which,  however,  they  make  a  differ- 
ence. 

In  the  first  case  the  Sanlinian  statute  inflicts  temporary  reclusion  or 
the  galleys,  according  to  circumstances,  and  capital  punishment  in  tho 
second.  The  statute  of  the  Two  Sicilies  inflicts  also  capital  punish- 
ment in  the  latter  case,  but  in  that  of  our  article  it  inflicts  temi>orary 
exile. 

The  modern  Bavarian  statute,  article  306,  No.  4,  provides  for  an 
offense  which  is  substantially  #he  same,  and  is  considered  as  treason  at 
the  fourth  degree^  and  punished  as  such  with  imprisonment  for  a  term 
of  two  to  six  years. 

Celni  qni  enrdlera  secr^tement  des  snjet^  da  royantne  an  service  d^une  puissance  beU 
lig^ante  Uranqh^^  ou  qui  prStera  aide  et  aesistance  d  un  recruteur  non  autoris^  poor  I'ex^ 
cution  de  see  deeseiuB. 

Under  the  other  German  statutes,  in  leonnection  with  the  crime  of 

treason,  are  considered  and  punished  as  being  preparatory  acts 

[394]    thereto  the  recruiting  and  pur^chases  of  arms  and  munitions.    The 

same  doctrine  is  to  be  found  in  the  Prussian  st-atnte,  section  64. 

Final^y,  the  Austrian  statute,  under  article  77,  concurs  also  with  our 

article,  but  it  provides  only  that  a  similar  crimination  be  punished  by 

the  military  law,  confining  it,  however,  to  the  state  of  war  with  the 

recruiting  nation. 

Celui  qui  enrdle  dea  hommea  pour  un  service  militaire  Stranger  *  *  *  est  jug4  et  puni 
oor^formement  aux  lois  miUtaireSfpar  le  pouvoir  militaire. 

This  observation  was  presented  by  Cambacer^  to  the  council  of  state 
during  the  discussion  of  the  French  penal  statute.  Mr.  Berlier  replied 
that  there  was  no  inconvenience  in  inscribing  such  provision  in  the 
statute.  But  the  above-mentioned  Chanveau  and  B6\\6  answered  then 
that  such  a  crimination  woukl  be  useless,  because,  if  it  is  acknowledged 
that  the  incriminated  facts  are  of  a  military  character,  he  did  not  see 
any  reasonable  ground  that  would  justify  such  an  exception  as  insert-, 
ing  said  provision  in  the  common  law.  It  would  be  a  derogation  of  the 
order  of  matters  which  was  proposed  to  be  followed  by  the  statute. 

However, if  the  defendants  on  the  crime  under  our  said  article  be  not 
soldiers,  they  cannot«be  tried  by  the  military  courts,  in  accordance  with 

the  provisions  of  our  statute,  article  16. 
[395]  As  regards  the  penalty,  that  of  correctional  im^prisonment  and 
the  fine,  we  acknowledge  that  it  is  appropriated  to  the  offense 
under  said  article.  It  is  one  of  the  very  few  cases  where  pecuniary 
punishment  has  not  the  inconvenience  of  being  confiscation.  Without 
pecuniary  means  no  one  does  recruit,  no  one  becomes  a  soldier,  no  one 
hires  himself  or  procures  himself  to  be  hired.  Money  is  here  the  prin- 
cipal inducement,  or  the  instrument,  of  the  ofl'ense.  A  heavy  fine  is 
certainly  a  means  to  stop  it,  in  conformity  with  article  81  of  the  statute. 

However,  the  offense  may  be  of  greater  or  of  less  gravity,  the  cir- 
cumstances of  the  case  may  exculpate  or  not,  and  in  a  greater  or  less 
degree,  according  to  the  intention  of  the  offender.  To  recruit  in  a  for- 
eign country  for  raising  the  cry  of  liberty,  of  independence,  or  of  legiti- 
macy, is  an  enterprise  which  excites  the  sympathies  of  a  noble  public, 
and  of  all  men  who  hate  tyranny,  injustice,  usurpation.  To  recruit  in 
order  to  restore  absolute  power,  tx)  co-operate  in  conquest,  to  reestab- 


COUNTER  CASE  OP  THE  UNITED  STATES.         7X 

lish  the  inquisition,  to  destroy  the  property  or  credit  of  another  nation, 
this  is  a  crime  which  excites  hon^or,  and  which  is  detested  by  all  those 
who  appreciate  order,  peace,  and  the  happiness  ot*  mankind. 

What!  must  such  proceedings  be' incriminated  if  intended  to  succor 
a  nation  struggling  with  unequal  forces  in  order  to  maintain  its  inde- 
pendence or  its  liberty,  or  its  legitimate  prince? 
|39C]  ♦(Jpon  these  promises  a  penalty  which  always  threatens  with 
the  maximum  of  punishment  is  a  vicious  one,  as  it  cannot  be  di- 
vided. It  necessarily  causes  a  too  severe  punishment  to  be  inflicted  ou 
the  offender  whose  object  was  noble  and  generous,  as  well  as  the  one 
whose  object  was  abominable  and  base.  Moreover,  recruiting  or  enlist- 
ing for  maritime  service  is  not  in  itself  as  important  as  enlisting  or  re- 
cruiting for  the  military  or  naval  service  of  a  foreign  power. 

Keciprocal  free  trade  between  nations,  which  is  so  profitable  and  so 
worthy  of  encouragement,  shall  always  exculpate  an  infringement  of  a 
mere  formality  of  authorization. 

In  mercantile  speculations  connected  with  travels  by  sea,  one  day's, 
one  hour's  delay,  may  miscarry  a  good  business,  ruin  or  render  worth- 
less a  commercial  operation  which  would  otherwise  have  proved  most 
profitable  had  it  been  managed  in  due  time.    The  secret  itself,  which  is 
often  necessary  to  keep,,  the  secret  which  is  the  soul  and  life  of  such 
undertakings,  will  not  permit  to  be  particular  about  the  delay  for  pre- 
paratory' acts,  delay  which  would  involrve  the  necessity  of  an  authoriza- 
tion in  similar  cases.^ 
[3071       *Thus,  if  considered  under  this  point  of  view,  the   defects 
[398J    ♦of  the  penalty  are  greater  still.    The  same  punishment  is  not 
inflicted  for  facts  of  different  gravity  with  regard  to  the  inten- 
tion,   but   of  different   gravity  with    regard    to    their  actual  char- 
acter. 
[399]       •This  crimination  has  its  grounds  in  the  doctrines  of  Wolf  and 

^  Mr.  Levy  conteuds  that  said  article  is  to  be  uiideratood  as  providinj^ouly  for  war- 
like service;  he  grounds  his  opinion  on- the  fact  that  the  contrary  would  be  so  ab- 
surd tliat  it  is  not  possible  to  suppose  that  the  legislator  would  have  enacted  it.  But, 
notwithstanding  all  the  respect  and  deserved  admiration  we  pay  to  the  young  juris- 
consult; we  do  not  see  in  the  words  nor  in  the  context  of  the  article  any  conclusive* 
reason  for  limiting  its  provisions.  Were  it  even  an  aberration  fnim  all  that  has  been 
enacted  on  the  subject  in  other  statutes,  as  the  incriminated  fact  is  only  a  delinquency, 
the  legislator  may  have  considered  the  necessity  of  mauuiug  our  own  men-of-war  and 
merchantmen,  and  we  do  not,  therefor^  consider  said  provision  to  be  so  absurd  as  it 
should  appear  at  first.  The  recruiting  of  sailors  for  the  national  mercantile  shipping 
is  not  prejudicial  to  the  recruiting  for  the  navy,  but  moreover  our  men-of-war  can  be 
supplied  with  men  from  our  merchant-vessels,  while,  on  the  contrary,  the  recruiting 
for  foreign  merchantmen  deprives  our  navy  of  sailors.  And  it  is  so  well  the  case  that, 
under  the  regulations  of  the  30th  of  August,  1839,  article  13  of  chapter  3,  all  merchantmen 
are  to  be  minutely  searched  in  order  that  they  do  not  raise  Portuguese  sailors  tcithout 
learCf  and,  if  any  such  sailors  be  found  on  board,  the  captain  of  the  port  is  to  take  them 
imntediately  into  custody  and  give  them  up  to  the  police  oflScer,  who  shall,  by  the  tirst 
opportunity,  send  them  to  the  navy  guard,  where  they  shall  bo  shipped  on  board  a 
vessel  of  the  Crown.  And  under  the  provisions  of  the  additional  article,  the  said  cap- 
tain is  bound  to  make  all  possible  diligence,  in  order  to  have  always  a  list  of  all  the 
sailors,  with  declaration  of  the  number  of  men  upon  ichom  one  may  reckon  for  the  seirice  of 
the  fleet. 

Thus,  the  meaning  of  foreign  naval  service,  though  not  military,  6m*  naral  serrioe  gen- 
erallif.  can,  without  appearance  of  absurdity,  be  considered  as  involved  in  the  words 
"  militartf  service  ot  ford(jn  naral  scrviee^^^  so  much  the  more  that  in  this  way  the  fact  of 
non-authorization  is  incriminated  against  the  reci'uiting  agents  as  it  was  incriminated 
against  the  recruits  and  the  parties  accepting  to  be  enlisted,  by  sections  1  and  2  above 
mentioned,  with  the  express  designation  of  merchantmen. 

Anyhow,  we  acknowledge  that  the  wording  of  the  article  is  not  good,  but  we  deem 
it  more  proper  to  criticise  the  law,  in  order  that  it  be  altered,  than  to  rrsort  to  the  last 
of  arguments,  the  argument  «r /»6«?irrfo.  in  order  that  its  literal  provieior.s  be  contra- 
dictory with  themselves.    Dura  IcXy  sed  lex.  b  GoOqIc 
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Yattel,  claimed  by  tbe  American  Government  in  1793  in  the  beginning 
of  tbe  war  in  Europe,  and  wbioh  bare  been  incorporated  in  an  act  of 
Congress  of  1794,  corrected  and  re  enacted  in  1818. 

Under  tbe  provisions  of  said  act  it  is  not  only  an  offense  to  increase 
tbe  force  of  a  vessel  of  war  of  a  friendly  country,  and  to  prepare  a  mil- 
itary expedition  against  said  country,  but  equally  to  hire  or  recruit  men 
for  any  foreign  service  on  land  or  on  the  water. 

The  example  of  America  was  soon  followed  by  Great  Britain,  by  an 
act  of  Parliament,  (59  Geo.  Ill,  cap.  59,)  known  as  '^An  act  to  prevent 
tbe  enlistment  or  recruiting  of  His  Majesty's  subjects  for  foreign  ser- 
vice, or  the  armament  and  equipment  within  His  Majesty's  dominions, 
with  an  intent  of  war  without  His  Majesty's  permission." 

The  principal  reason  upon  which  Yattel  and  Wolf  ground  their  opin- 
ion in  condemning  enlistments  without  the  authorization  of  the  gov- 
ernment, is,  that  recruiting  constitutes  an  exclusive  prerogative  of  sov- 
ereignty, which  no  one  can  legitimately  exercise,  without  express  leave, 

in  tbe  territory  of  another  state. 
[400]  But  all  the  prerogatives  of  sovereignty  *have  their  just  limits. 
It  does  not  extend  further  than  what  is  required  in  order  to  accom- 
plish the  social  object.  If  the  enlistment  be  not  prejudicial  to  the  na- 
tional military  service,  if  it  does  not  free  the  recruits  of  the  tribute  of 
blood  they  are  to  pay  to  their  country,  where  is,  then,  the  offense 
against  its  prerogative!  « 

The  federal  constitutional  act  of  Germany,  signed  at  Vienna  on  the 
8tb  day  of  June,  1815,  permits,  by  article  18,  all  subjects  of  the  con- 
federated states  ^'  to  enter  the  civil  or  military  service  of  any  of  those 
states,  provided  that  such  right  do  not  interfere  with  the  obligation 
incumbent  on  said  subjects  to  enter  the  military  service  in  their  own 
country  if  required  to  do  so  by  statute." 

The  Americans  have  amplified  tbe  principles  of  natural  law,  claiming 
in  favor  of  their  absolute  neutrality,  that  as  a  man  must  remain  in 
I>eace  with  another  man  who  does  not  assault  him,  thus  also  a. nation 
must  behave  toward  another  nation. 

But  this  argument  is  not  right  in  the  present  case,  because  it  would 
'  assume  that  the  natural  law  is  false,  which  not  only  does  not  incrimi- 
nate so  much  personal  defense  as  that  of  another  person  (a  principle 
which  has  been  adopted  by  our  statute,  article  14,  No.  3,  and 
[401]    *other  articles  concurring  with  it,)  but  it  condemns  still  more,  as 
being  immoral,  the  fact  of  a  man  who  remains  an  indifferent 
looker-on  to  a  fight  between  two  of  bis  fellow-creatures,  and  allows  one 
of  them  to  be  killed  or  severely  wounded,  when  it  is  in  his  power  to 
assist  him. 

But  there  is  nothing  therein  which  can  be  applied  to  service  on  board 
of.  merchantmen  in  time  of  peace,  when  there  is  no  appearance  of  any 
concealment  or  fraudulent  preparations  for  war. 

In  short,  this  crimination  involves  facts  of  different  gravity  and*  dif- 
ferent character,  which  it  would  be  convenient  to  discriminate  from 
each  other,  and  to  punish  in  a  different  manner  according  to  the  char- 
acter of  the  offense,  which  would  be  consistent  with  justice,  but  cannot 
be  done  with  the  penal  provisions  of  the  article,  the  same  maximum  of 
punishment  being  enacted  for  all  offenses  under  said  article. 

With  regard  to  tbe  amendment  in  section  1,  we  consider  this  solution  as 
adequate  to  the  legislator.  When  the  recruiting  agebt  is  a  foreigner, 
and  does  not  entertain  any  hostile  views  a  gainst  us,  the  most  proper 

course  is  to  expel  him  from  the  kingdom. 
[402]       And  this  penalty  has  not  the  same  ♦inconvenience  as  the  above- 
\  "■"        '  a" 
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medtioiied  ones,  because  being  only  temporarily  inflicted,  witlioat  dec- 
laration, the  foreigners  are  to  be  expelled  from  the  country  for  a  term 
of  years  not  to  exceed  twelve  years,  and  which  can,  according  to  cir- 
cainettfnees,  be  reduced  to  three  years,  in  conformance  with  article  36. 


[403]    •No.  2.— EFFORTS  TO  PRESERVE  THE  NEUrRALlTY  OF  THE  AZORES 

AND  MADEIRA. 

Mr.  Harvey^  United  Stales  minister^  to  Mr.  Seward,  Secretary  of  State. 

[Extract.]  * 

Legation  of  the  United  States, 

Lisbon^  October  3, 1862. 
Sir  :  After  my  No.  157  was  dispatched  on  the  29th  ultimo,  I  had  a  per- 
sonal interview  with  the  Viscount  Sada  Barrdeira,  the  minister  of  war, 
who  is  also  acting  as  minister  of  foreign  affairs  during  the  absence  of 
the  Marquis  de  Loul^,  in  reference  to  the  outrages  at  the  Azores,  the 
conduct  of  the  Portuguese  authorities  there,  and  other  matters  con- 
nected with  the  gener£^l  subject.  I  carried  with  me  some  of  the  testi- 
mony bearing  on  the  important  points,  and  submitted  it*to  him  with 
explanatory  comments. 

He  was  frank  enough  to  say  that  the  islands  in  question  had  been 
used  and  abused  by  c(»*sairs  and  pirates  during  centuries;  that  they 
were  exposed  and  unprotected,  and  therefore  might  be  so  employed 
again';  and  that  our  best  plan  would  be  to  send  a  sufficient  force  there 
to  protect  American  ships  against  threatened  depredations  and 
[404]  to  punish  criminal  ^offenders.  I  informed  him  that  two  war- 
steamers  had  already  been  ordered  to  the  islands,  and  that  the 
sloop-of- war  Saint  Louis  was  ready  to  sail ;  but  I  had  detained  her  a  day 
for  my  own  dispatches,  and  offered  him  that  opportunity  of  communi- 
cating with  the  Portuguese  officials.  He  thanked  me  for  the  courtesy, 
but  said  it  would  be  impossible  to  prepare  any  instructions  within  the 
time  named,  and  that  the  authorities  of  the  Azores  were  already  pos- 
sessed of  the  views  of  the  government  through  the  royal  proclamation 
of  last  year. 

I  called  his  attention  particularly  to  the  report  of  a  project  to  establish 
a. coal  depot  for  ^^confederate"  cruisers  on  the  islands,  saying  that  it 
was  part  of  a  plan  tQ  equip  and  arm  against  our  commerce  in  flagrant 
disregard  of  the  king's  proclamation.    It'  was  agreed  between  us  that  I 
should  address  him  a  note  on  the  subject,  directing  attention  to  the 
points  most  requiring  prompt  consideration.    A  copy  of  that  note  is 
now  inclosed  for  your  information.    It  needs  no  explanation  at  my 
hands. 
No  effort  has  been  spared  and  no  precaution  neglected  which  care  and 
prudence  could  suggest  or  provide  for  this  emergency.    In  fact 
[405]    all  the  resources  at  my  disposal  or  discretion  *have  been  ex- 
hausted, and  I  may  say,  without  egotism,  at  least  energetically, 
if  not  wisely. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

JAMES  E.  HARVEY. 
Hon.  WiLLiAH  H.  Seward, 

Secretary  of  State. 

Digitized  by  VjOOQ IC 


74  TREATY    OF   WASHINGTON ^PAPERS   ACCOMPANYING 

Ilr.  Harvey^  United  States  minister ^  to  Mr.  Seward^  Secretary  of  State. 

Legation  of  the  United  States, 

Lisbon^  January  20, 1864. 

Sir  :  The  accompanying  copy  of  a  note  from  the  Duke  de  Soule,  in 
answer  to  one  which  I  addressed  to  him  on  the  14th  instant,  in  refer- 
ence to  the  arming  of  piratical  cruisers  in  Portuguese  ports,  was  only 
received  last  night,  though  dated  on  the  16th  instant. 
I  have  the  honor  to  be,  &c., 

JAMES  E.  HARVEY. 
Hon.  William  H.  Seward, 

Secretary  of  State. 


lluclosarej 


Duke  de  loul^^  minister  of  foreign  affairs^  to  Mr.Harveyj  United  States 

ministar. 

^TraDslation.]  • 

Department  op  Foreign  Affairs, 

Lisbon,  January  16, 1864. 
[406]  •!  have  had  the  honor  of  receiving  the  note  which  you  were 
pleased  to  address  me  under  date  of  the  14th  instant,  making 
known  to  me  the  information  you  had  received,  that  the  English  bark 
Agrippina  was  carrying  to  the  Azores  a  cargo  of  munitions  of  war  for 
the  supply  of  confederate  cruisers. 

Being  thus  apprised  of  the  contents  of  your  aforesaid  note,  it  is  my 
duty  to  inform'  you  that  under  this  date,  I  address  the  ministers  of 
the  interior,  finance,  war,  and  navy  dei)artinents,  in  order  that,  with  all 
urgent  speed,  they  may  adopt  the  most  energetic  measures  to  prevent  the 
furnishing  of  such  articles  to  confederate  vessels. 

I  avail  myself  of  this  opportunity  to  renew  the  assurances  of  my 
most  distinguished  consideration. 

DUKE  DE  LOUL15. 
James  E.  Harvey,  Esq.,  <&c.,  cfcc,  &c. 


The  Dulce  de  Loule^  minister  of  foreign  affairs,  to  Mr,  Harvey ,  United 

States  minister. 

[TroDBlatioii.] 

Department  of  Foreign  Affairs, 

Lisbon,  January  23,  1864. 
[407J  With  reference  to  the  note  which  you  were  •pleased  to  address 
me  under  date  of  the  14th  instant,  requesting  that  preventive 
measures  might  be  adopted  with  regard  to  the  English  bark  Agrippina, 
which,  according  to  information,  purposed  carrying  to  the  Azores  a 
cargo  of  munitions  of  war  for  supplying  the  confederate  cruisers,  it  is 
my  duty  to  inform  you  that  the  minister  of  the  interior  has  advised  me, 
in  his  communication  of  the  20th  instant,  as  having  forwarded,  on  that 
same  date,  to  the  civil  governors  of  the  district  of  the  Azores  and  Ma- 
deira, Skportario,  of  which  a  copy  will  be  found  inclosed. 
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By  the  contents  thereof,  yoa  will  perceive  that  proper  instructions 
have  been  furnished  to  the  aforesaid  authorities  to  enable  them  to  th  wart 
the  intentions  and  speculations  of  all  corsairs  inimical  to  the  United 
States. 

These  same  orders  may,  for  greater  speed,  be  forwarded  by  the  cor- 
vette Saint  Louis,  as  you  propose,  and  to  this  end  1  have  the  honor  of 
transmitting  the  same  to  you  to  be  sent  to  their  destination. 

I  avail  myself  of  this  opportunity  to  renew  the  assurance  of  my  most 
distinguished  consideration. 

DUKEDELOULfi. 

James  E.  Habvey,  c£c.,  d;c. 


[408]  *[Iiicl08iire.J 

Instructions  to  the  governors  of  the  Azores  and  Madeira. 
[TraDslation.] 

Ministry  of  the  Interior,  Second  Department, 

*     lAshon^  Royal  Palace^  January  20, 1864. 

The  inclosed  authentic  copy  of  a  note  from  the  minister  of  the  United 
States  of  America  at  tliis  court,  having  made  known  that  the  English 
bark  Agrippina  contemplates  carrying  to  the  Azores  a  cargo  of  muni- 
tions of  war  for  8upi)lying  confederate  cruisers,  which  are  to  go  there 
to  receive  them,  in  order  to  continue  their  depredations  on  the  com- 
merce of  the  United  States  in  the  same  manner  as  the  aforesaid  bark 
did  before  in  1802,  in  the  bay  of  Angra,  and  it  being  further  made 
known  that  the  parties  implicated  in  these  nefarious  undertakings  pro- 
pose to  establish  a  regular  depot  in  one  or  more  of  the  smaller  ports  in 
the  said  islands,  with  the  view  of  organizing  therein  armed  expeditions 
hostile  to  the  aforesaid  United  States,  His  Majesty  the  King  desires 
that  a  knowledge  of  the  above  be  communicated  to  the  civil  governor 
of  the  district  of  Angra  de  Heroismo,  and  ordains  that,  taking  into  his 
most  serious  consideration  the  contents  of  the  above-mentioned  4iote, 
and  the  reclamation  therein  contained,  the  same  civil  governor  shall 
adopt  all  such  measures  as  may  be  necessary  to  completely 
[409]  *put  a  stop  to  the  aforesaid  designs  and  intentions  on  the  part 
of  the  enemies  of  said  United  States ;  and  for  this  purpose  he  is 
to  cooperate  with  the  directors  of  custom  houses  and  captains  of  ports 
within  the  district  under  his  charge,  so  as  to  act  with  a  mutual  accord, 
to  which  eifect  orders,  with  strong  recommendation,  have  been  sent  to 
them  through  the  respective  departments.  An  immediate  account  is  to 
be  rendered,  through  the  department,  of  all  that  may  be  done  or  put 
into  practice  on  this  subject,  with  the  understanding  that  His  Majesty 
makes  the  civil  governor  and  his  subordinates  responsible  for  any 
neglect  or  omission  in  such  a  grave  and  delicate  affair. 

DUKE  DE  LOULfi. 

True  copy. 

OLYMPIO  JOAQUIN  DE  pLIVERIA. 

Department  of  IToreign  Affairs,  January  23, 1864. 
True  copy : 

•  EMILIO  ACHILLES  MONTEVEEDB. 
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The  Duke  de  LouUj  minister  cf  foreign  ajmrs,  to  Mr.  Harvey j  miniet^  of 

1^  United  States. 

[Tratt'.ation.] 

DBPARTltfENT  OF  FOREIGN  AFFAIRS, 

January  23, 1804. 
Ill  addition  to  my  note  of  this  day's  date,  I  have  the  honor  of  inform- 
ing yon  that  through  the  navy  department  the  most  positive 
[410]    orders  have  been  trans*mitted  to  all  the  authorities  dependent 
on  the  said  department,  in  the  sense  of  your  note  addressed  to 
me  under  date  of  the  14th  instant,  and  that  probably  a  man-of-war  will 
start  for'the  Azores  to  aid  the  aforesaid  authorities. 

I  avail  of  this  opportunity  to  renew  the  assurances  of  my  most  dis- 
tinguished consideration. 

DUKE  DE  LOUIA 
James  E.  Harvey,  Esq. 


Mr,  Harvey,  United  Sta^s  minister j  to  tlie  Duke  de  Loule^  minister  of 

foreign  affairs. 

Legation  op  the  United  States, 

Lisbon^  January  25,  1804. 
Bm :  1  have  had  the  honor  to  receive  your  note  of  the  23d  instant, 
eommutticating  a  copy  of  a  portario^  addressed  to  the  civil  governors  of 
the  Azores  and  Madeira,  founded  upon  representations  made  by  me  in 
refeoBBce  to  the  designs  and  movements  of  certain  piratical  cruisers^ 
reported  as  intending  to  rendezvous  and  equip  at  the  island  possessions 
af  His  Majesty  against  the  commerce  of  the  United  States. 

It  is  my  duty  and  pleasure  to  say  that  the  inst^ucUons  contained  in 

that  jM>rtorio  are  consistent  with  the  friendship  and  good  feeling  which 

has  so  long  and  happily  subsisted  between  Portugal  and  the  United 

States,  and  which  it  is  to  be  hoped  may  net  only  be  stiU  longer 

[411]    oontinued,  bat  united  even  more  closely  *and  strongly. 

The  United  States  ship  St.  Lonis  sailed  yesterday  for  iik% 
Azc^res  direct,  intending  subsequently  to  touch  at  Madeira.  Her  com- 
mander is  cbargcMl  to  deliver,  personally,  the  dispatches  to  the  varions 
anthorities  at  the  islands,  which  your  excellency,  at  my  suggestion,  ad- 
dressed to  my  care. 

I  avail  myself  of  this  opportunity  to  tender  the  assurances  of  my  most 
distingnished  conaderation. 

JAMES  E.  HARVEY. 
His  Excellency  the  Duke  de  Loujii, 

Minister  and  Secretary  of  State  for  Foreign  Affairs. 


Mr.  Harvey^  United  States  minister^  to  Mr.  Setcardy  Secretary  of  State. 

[Extraet] 

Legation  of  the  United  States, 

Lisbon^  January  30, 1864. 
Sib:  The  Duke  de  Lonl6  addressed  me  a  fourth  note,  (of  which  a  copy 
in  tnmslation  is  inclosed,)  yesterday,  on  the  Subject  of  my  recent  repre- 
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eentation,  and  from  which  it  appears  that  the  entire  aa&ority  of  everj* 
department  of  His  Majesty's  goyemment  has  now  been  seriously  and' 
energetically  invoked  to  prevent  rebel  cruisers  from  arming  or  equipping^ 
in  the  island  ports  of  this  kingdom. 
I  have  the  honor  to  be,  &c.,  • 

JAMES  E.  HARVEY. 
Hon.  William  H.  Sewaed, 

ikerektry  of  SNite. 


[412J    *Tke  Duke  de  Louie^  imn4§^  of  foreign  ajj^airs^  to  Mr.  Harvey^ 

United  8tate$  minis^r. 

[Translation.] 

DEPARTMENT  OF  FOEEIGN  AFFAIRS, 

January  29, 1864. 

I  have  the  honor  of  informing  you,  in  addition  to  my  notes  of  the  23d[ 
instant,  that  the  minister  of  finance  informs  me,  in  a  communication  of 
the  20th  instant,  that  on  the  same  day  the  most  positive  orders  were 
being  sent  to  the  directors  of  custom-houses  in  the  Azores  I^ands,  to 
the  effect  of  their  adopting,  under  the  severest  responsibility,  all  such 
measures  as  may  be  within  their  rench,  to  prevent  confederate  vessels 
from  supplying  themselves  with  munitions  of  war  in  the  custom-ports  of 
said  archipelago. 

It  is  my  duty  further  to  inform  you  that  the  minister  of  war  has 
advised  me  trader  that  same  date  that,  notwithstanding  the  orders 
already  transmitted  to  the  general  commanding  the  tenth  m^itary 
division,  which  were  communicated  to  you  on  the  2d  December,  1862, 
he  BOW  again  recommends  the  aforesaid  general  to  employ  the  utmost 
vigilance,  and  to  give  his  most  positive  orders,  so  as,  by  cooperating 
with  all  the  other  local  authorities,  to  frustrate  all  plans  and  attempts 
of  the  confederates,  and  thus  maintain  a  rigorous  compliance  with  the 
decree  of  July  29, 1861. 

1  renew  on  this  occasion  the  assurances  of  my  most  distinguished 
consideration. 

DUKE  DE  liOULfi. 

James  E.  Harvey,  Esq. 


[413J    ♦ilfr.  Harvey^  United  States  minister^  to  Mr.  Seward^  Secretary  of 

State. 

Legation  of  the  United  States, 

Lisbon^  Febrtiar-y  2, 1864. 
Sib  :  I  transmit  herewith  a  copy  of  a  note  (in  tran^atiou)  which  the 
Duke  de Soole  kas  addressed  tome, stating  the  PorUigiu&aB  war^steamer 
MifideUo  had  been  dispatched  to  the  Azores  to  carry  out  praotieaily  the 
recent  assurances  of  His  Majeaty^s  government  of  an  inteoliiott  to  pre- 
vent the  arming  or  equipment  ot  piratical  cruisers  in  Portuguese  porta 
against  the  oommerce  of  the  United  States. 
1  have  tbe  honor  tx)  be,  &c, 

JAMES  E.  HABYET. 
fion»  Wm.  H.  Sewabd, 

Secretary  of  Stoie.  * 
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mlhe  Duke  de  Loule^  minister  of  foreign  affairs^  to  Mr.  Harvey^  United 

States  minister. 

[TrauslftfcioD.]        ,      ^ 

Department  of  Foreign  Affairs, 

January  29,  1864. 
In  addition  to  tbe  notes  addressed  yon  on  the  23d  and  26th  instant,  I 
have  now  the  honor  to  inform  yon  that  on  the  26th  instant  the  Portu- 
gnese  steamer  of  war  Mindello  left  tbis  port  bound  for  the  Azores,  in 
order  to  superintend  tbe  execntion  of  the  orders  transmitted  to  the 
respective  authorities  regarding  the  (lauctual  compliance  with 
[414]    thedecree*of  July  29, 1863. 

I  renew  on  this  occasion  4;he  assurances  of  my  distinguished 
consideration. 

DUKE  DE  LOULfi. 
James  E.  Harvey,  Esq. 


No.  3.-LIMITATI0N  OF  ASYLUM  TO  THE  FLORIDA  AT  FUNCHAL. 

Mr.  Harvey  J  United  States  minister  j  to  Mr.  Seward,  Secretary  of  State. 

Legation  of  the  United  States, 

Lisbonj  May  24, 1864. 
Sir  :  I  transmit  herewitli  translations  of  various  correspondence  be- 
tween the  authorities  of  tbe  island  of  Madeira,  the  commander  of  the 
rebel  cruiser  Florida,  and  tbe  United  States  vice-consul,  in  reference 
to  the  supplies  which  were  furnished  to  tbe  Florida  at  Fnnchal  in 
February  last. 

I  have  the  honor  to  be,  &c., 

JAMES  E.  HABVBY. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


[415]  *[Incloenre.] 

Governor  Perdigao  to  the  captain  of  the  port  of  Funchal. 
[Translation.] 

Civil  Government  op  Funchal, 

February  28.  1864. 

Most  Excellent  Sir  :  I  have  jnst  been  informed,  by  an  official  coni- 
mnnieation  from  yourself,  tbnt  tbe  sbiti  Fh>rid«i,  a  Soutb  American 
corsHir,  sailing  nnder  tbe  so  called  flajrof  tbe  Confederate  States,  which 
have  not  been  recognized  by  us,  bus  entered  and  is  now  at  anchor  in 
tbis  port. 

In  view  of  tbe  decree  of  tbe  29th  July,  18C1,  a  vessel  in  those  circum- 
stances can  only  enter  tbe  ports  of  Portugal  when  compelled  thereto  by 
for-cemajeure;  and  as  sncb  case  lias  not  bapi>ened,  nor  is  it  invoked  by 
the  conunan<ler  of  said  vessel  to  legalize  or  justify  bis  stay  in  tbis  port, 
I  fiLd  myself  comxiellcd,  in  conformity  to  tbe  law,  and  in  obedience  to  all 
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tbose  principles  of  loyalty  which  are  due  to  the  flag  of  a  friendly  nation, 
to  request  that  your  excellency  will  be  pleased  to  intimate  to  the  afore- 
said  commander  to  leave  this  port  with  all  possible  speed. 

Your  excellency  will  be  pleased  to  keep  me  informed  of  all  that  may 
occur  in  carrying  out  the  present  commission. 
God  preserve  your  excellency. 
The  civil  governor, 

JACINTHO  ANTONIO  PEEDIGAO. 
His  Excellency  the  Captain 

Of  the  Port  of  Funchal. 


L416]  •[Inclosure.] 

The  captain  of  the  port  of  Funchal  to  Governor  Perdiga4>, 
[Translation.  J 

Funchal,  February  28, 1864. 
Most  Excellent  Sir  :  In  compliance  with  the  orders  received  from 
your  excellency f  I  have  intimated  to  the  commander  of  the  war-steamer 
Florida  to  leave  this  port  within  twenty-four  hours,  and  in  reply  to  said 
intimation  I  have  received  from  said  officer  a  communication,  of  which 
I  have  the  honor  of  transmitting  a  copy  to  your  excellency,  wherein  the 
said  commander  dex^lares  he  was  forced  to  come  into  this  port  in  want  of 
water,  bread,  and  coals,  and  that  consequently  it  is  impossible  for  him 
to  quit  this  port  without  those  articles.  Your  excellency  will  decide 
whatever  is  just,  and  I  await  your  excellency's  orders  on  this  head. 
God  preserve  your  excellency.         • 

JOAQUIN  PEDRO  DE  OASTELBRANOO, 
Post-Captain  jB.  N.y  atui  Captain  of  tJie  Port. 
His  Excellency  Dn.  Jacintho  Antonio  Pbbdigao, 

Civil  Oovemor  of  the  Funchal  District. 


[Inclosure.] 

Lieutenant  Morris  to  the  cQptain  of  the  port. 

Confederate  States  Stbameb  Florida, 

Off  Funchaly  February  28, 1864. 
[417]  *SiR :  In  answer  to  your  request  that  I  should  leave  this  port 
immediately,  I  have  to  state  that  it  is  utterly  impossible  to  com- 
ply. I  would  state  that  1  arrived  here  last  night  at  11  o'clock,  and  am 
out  of  coal,  and  require  water  and  bread,  and  do  hereby  enter  my  pro- 
test against  being. forced  to  leave  witbout  the  above-mentioned  neces- 
saries, and  must  decline  doing  so.  Should  any  mishap  befall  this  vessel 
while  out  of  fuel,  your  government  will  be  responsible  for  the  same.  It 
is  actually  necessary  tohave  coal,  not  only  for  the  purpose  of  propelling 
the  vessel,  but  also  to  make  fresh  water,  as  this  vessel  carries  a  very 
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small  quantity  of  the  latter.  I  only  ask  for  what  the  Boglish,  Freaeh,. 
Spanisli,  aod  BrazUiaH  governments,  and  also  your  owa  govenun^it^ 
btive  already  granted  to  oar  veesels. 

I  have  the  honor  to  be  yoof  moat  obedient  servant, 

O.  MAUUGAULT  MOBBIB, 

LimUenmmt  Ccmmtmdim^ 
Captain  Joaquin  Pedro  de  Castelbranco, 

Captain  of  ike  Part  of  Funchalj  die. 


[Indosare.] 

Captain  of  the  port  to  Governor  Perdigo/o. 

[Translation.] 

FuNCHAL,  February  29, 1864. 
[418]  Most  Excellent  Sir  :  I  communicated  your  *excellency'a 
order  to  the  commander  of  the  steamer  Florida,  said  orders  be- 
ing to  the  effect  that  he  might  acquire  the  provisions  and  water  required 
to  proceed  on  his  voyage,  and  that  with  regard  to  coal,  your  excellency 
only  allowed  him  to  take  twenty  tons.  In  re])ly  I  have  this  day 
received  a  communication  from  said  officer,  of  which  I  have  the 
honor  of  transmitting  you  a  copy  inclosed,  wherein  said  commander 
states  he  cannot  proceed  on  his  voyage  without  taking  In  forty  tons  of 
coal. 

A  short  time  after  my  receivingthis  communication,  this  officer  came 
to  me,  and  I  then  made  known  to  him  your  excellency's  positive  orders, 
and  he  at  ftist  agreed  to  leave  Hiis  evening,  taking  only  the  twenty  tons 
of  coals  allowed  by  your  excellency,  declaring  that  he  would  not  pro- 
ceed to  sea  under  these  circumstances  should  any  war-steamer  of  the 
United  States  make  her  appearanpe  in  sight  at  the  moment  of  his  leav> 
ing  the  port. 
God  preserve  your  excellency. 

JOAQUIN  PEDRO  DB  GASTELBRANCO, 

Post-Captain  and  Captain  of  ike  PorU 
His  Excellency  the  Civil  Governor 

Of  the  Funchal  District. 


[Inclosure.] 
lAeutenajiit  Morris  to  ike  captain  of  the  port. 

Confederate  States  Steamer  Florida, 

Fum^aly  Febrnary  29, 1864. 
[419]       *SiR:  Your  letter  of  the  28th  instant,  in  answer  to  a  commu- 
nication which  you  received  from  me  of  the  same  date,  setting 
forth  the  reasons  for  my  not  leaving  this  port,  &c.,  has  l)een  received. 
You  state  that  his  excellency  the  governor  consents  to  my  being  sup- 
plied with  bread,  water,  and  twenty  tons  of  coals  to  enable  this  vessel 
to  proceed  to  the  high  seas. 
I  will  state  that  1  require  forty  tons  of  coal  to  reach  the  nearest  port* 
I  am,  sir,  with  much  respect,  vonr  obedient  servant, 

C.  MARUGAULT  MORRIS, 
Lieutenant  Cwnmandinffy  0.  8*  N. 
Joaquin  Pedro  de  Castelbranco, 

Ctiptain  of  the  torf,  &c.  ^  , 
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[Inclosiire.] 

Oovemor  Perdigao  to  the  captain  of  the  port. 

[Translation.] 

Civil  Government  op  Funohal, 

February  29, 1864 
Most  Excellent  Sir  :  On  view  of  your  communication,  wherein  you 
inform  me  that  you  had  intimated  to  the  commander  of  the  ship  Florida — 
South  American  corsair — to  quit  this  port,  and  make  known  his  reply, 
whereby  he  alleges  the  existence  of  force  majeure  in  his  being  short  of  pro- 
visions, water,  and  coals  to  navigate,  it  is  my  duty  to  inform  you  that  I 
consider  that  ship  only  entitled  to  protection  under  the  gdberal 
[420]  *laws  of  humanity ;  and  I  understand  that,  according  to  said  laws, 
we  need  not  deny  to  any  one  the  necessary  means  of  subsistence,  and 
therefore  agree  to  his  being  furnished  with  such  provisions  and  water 
as  he  may  require,  but  cannot  do  the  same  with  regard  to  coals ;  whereas 
said  ship  being  built  on  the  mixed  system,  and  being  therefore  enabled 
to  navigate  by  means  of  her  sails,  as  she  no  doubt  has  already  done, 
and  as  is  evident  from  the  fact  of  her  having  taken  eighteen  days  in 
coming  from  Brest  to  this  port ;  and  it  not  being  consistent  with  my 
duty  that  she  should,  within  the  territory  confided  to  me,  be  permitted 
to  furnish  herself  with  that  article  in  a  greater  quantity  than  what  is 
necessary  for  her  to  leave  this  port,  attain  such  a  distance  off  as  not  to 
be  prejudiced  by  the  ship  of  war  of  the  United  States  which  is  likewise 
now  at  anchor  in  this  port,  and  for  the  purpose  of  cooking  on  board,  I 
think  that  I  am  only  authorized  in  allowing  her  to  be  furnished  with 
twenty  tons  of  coal ;  which  quantity,  although  not  sufficient  to  put 
her  in  a  position  of  causing  damage,  is  nevertheless  sufficient  to  avert 
any  dahger  to  which  she  might,  by  chance,  be  exposed  on  leaving 
this  pore 

In  this  sense  your  excellency  will  be  pleased  to  communicate  with  the 
commander  of  the  aforesaid  corsair  and  apprise  me  of  the  result. 

God  preserve  your  excellency. 
[421]       ♦The  Civil  Governor, 

JACINTHO  ANTONIO  PERDIGAO. 
His  Excellency  the  Captain 

Of  the  Port  of  Funchal. 


[IncloBnre.] 

Governor  Perdigao  to  the  director  of  customs. 

[Translation.] 

CrviL  Government  op  Punohal, 

February  29, 1864 
Most  Illustrious  Sir:  Having  been  informed  by  the  captain  of 
this  port  that  the  commander  of  the  ship  Florida — South  American 
corsair — now  at  anchor  here,  had  declaared  himself  unable  to  leave  this 
port  in  compliance  with  the  intimation  made  to  him  by  my  orders,  seeing 
that  he  was  in  want  of  provisions,  water,  and  coals ;  and  I  having  re- 
solved that  in  view  of  the  duties  of  humanity,  which  must  be  extended 
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to  him  and  which  do  not  compromise  other  duties,  equally  sacred,  of 
loyalty  toward  the  flag  of  a  friendly  nation,  he  should  be  permitted  to 
furnish  himself  with  whatever  provisions  and  water  he  may  require,  and 
with  twenty  tons  of  coal,  which  I  consider  sufficient  to  enable  him  to 
leave  this  port  without  danger,  and  to  cook  provisions  on  board,  I  now 
inform  you  hereof  in  order  that  you  may  be  pleased  to  authorize  the 
shipment  of  the  said  quantity  of  coal,  and  using  supervision  in  not 
allowing  these  limits  to  be  exceeded. 

God  preserve  you. 
[422]       •The  Civil  Governor, 

JACINTHO  ANTONIO  PBRDIGAO. 
Most  Illustrious  Director  of  Customs,  Funchal. 


[Inclosure.] 

Governor  Perdigao  to  the  United  tStates  consul. 

[Translation.] 

Civil  Government  of  Funchal, 

February  29,  1864. 

Most  Illlustrious  Sir  :  I  have  the  satisfaction  of  informing  you 
that  the  commander  of  the  ship  Florida  (South  American  corsair)  has, 
according  to  the  communication  of  the  port  captain  and  his  own  verbal 
declaration  to  me,  in  the  presence  of  two  persons,  accepted  the  conces- 
sion granted  to  him  for  furnishing  himself  with  provisions  and  Water 
which  he  needs,  and  twenty  tons  of  coal,  the  latter  having  been  agreed 
with  you  and  I  having  consented  thereto,  as  a  sufficient  quantity  to 
enable  him  to  leave  the  port  and  place  himself  at  such  a  distance  as  not 
to  fear  his  being  harmed  by  the  American  corvette  of  war  now  lying  in  this 
port,  and  for  purposes  of  cooking  on  board ;  and  the  said  commander  has 
compromised  to  leave  this  evening,  provided  that  up  to  the  mo- 
[423]  ment  of  quitting  no  American  war-steamer  shall  heave  in  *sight, 
in  which  case  he  desires  and  requires  to  keep  himself  under  the  pro- 
tection of  the  flag  in  whose  waters  he  is  now  riding  at  anchor.  He, 
however,  has  asked  me  that,  following  the  example  of  what  is  done  in  the 
ports  of  other  nations,  all  means  might  be  employed  toward  obtaining  that 
the  United  States  war-ship  in  this  port  may  only  leave  this  port  twenty- 
four  hours  after  his  departure ;  and  it  being  my  desire  to  maintain  com- 
plete impartiality,  thus  communicate  the  same  to  you,  hoping  that  you 
will  agree  with  the  commander  of  the  American  corvette  now  here,  so 
as  to  comply  with  the  said  request,  which  I  consider  reasonable  and  in 
harmony  with  those  principles  of  equity  which  are  due  to  all. 

Be  pleased  to  acknowledge  receipt  of  the  present  dispatch  and  to 
reply  thereon  as  you  think  fit. 

God  preserve  you. 

The  Civil  Governor, 

JACINTHO  ANTONIO  PEEDIGAO. 

Most  Illustrious  Vice^Consul 

of  the  United  States. 
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£424]  •[Inclosure.] 

The  captain  of  the  port  to  Governor  Perdigao. 
[Translation.] 

FUNCHAL,  March  1, 1864. 
Most  Excellent  Sib  :  I  have  the  honor  of  informing  your  excel- 
lency that  the  American  steamer  Florida  left  the  port  last  night,  about 
8.30  p.  m.,  having  received  the  provisions  and  water  which  she  aesired 
and  the  twenty  tons  of  coals  which  your  excellency  permitted  her  to 
take. 
God  preserve  your  excellency. 

JOAQUIN  PEDRO  DE  CASTELBEANCO, 

Fost-Captain  B.  A.  and  Captain  of  the  Port 
His  Excellency  Don  Jacintho  Antonio  Perdigao, 

Civil  Governor  of  the  IXstrict  of  Funchal. 


No.  4.— CASE  OF  THE  STONEWALL  AT  LISBON. 

Mr.  Harvejf,  United  States  minister^  to  Mr.  Seward^  Secretary  of  State. 

Legation  of  the  United  States, 

Liibony  March  28, 1865. 
Sm:  I  have  the  honor  to  inform  you  that  the  rebel  cruiser 
[425]  Stonewall,  a  most  formidable  iron-clad  ship,  •entered  this  port  on 
Sunday  evening,  the  26th  instant,  having  left  Ferrol  the  pre- 
vious day.  As  the  flag  which  was  flaunted  from  her  mast-head  was  en- 
tirely unknown  here,  and  somewhat  resembles  that  of  the  Russian  service, 
she  was  generally  supposed  to  belong  to  that  navy ;  and,  in  fact,  the  real 
character  of  the  vessel  was  not  ascertained  positively  until  the  next 
morning,  when  certain  individuals,  calling  themselves  officers,  published 
their  disloyalty  in  the  streets  in  gray  uniform  and  arrogant  language. 

As  soon  as  I  was  informed  of  the  identity  of  the  craft,  immediate 
steps  were  taken,  personally,  to  have  her  ordered  out  of  port,  and  they 
were  followed  later  in  the  day  by  a  formal  note  to  Duke  de  Loul^,  now 
inclosed,  (marked  A,)  which  will  explain  itself. 

Assurances  were  given  without  hesitation  that  the  vessel  would  be 
required  to  depart  within  twenty-four  hours;  and  I  have  occasion  to 
know  that  the  orders  were  at  once  made,  and  the  notice  officially  com- 
municated to  the  Stonewall. 

Large  inducements  were  held  out  to  procure  enlistments  in  Lisbon. 
As  much  as  £10  sterling  monthly  wages,  and  £15  bounty  were  offered, 
but  only  one  misguided  and  dissipated  victim  was  secured,  and  he  by  a 
process  of  kidnapping.  The  fact  only  came  to  light  too  late  to  be 
viHited  with  the  penalty  which  I  should  certainly  have  assisted  in  see- 
ing enforced. 
[426]  *I  also  communicate  herewith,  marked  E,  a  copy  in  translation 
of  the  note  of  the  Duke  de  Loul6,  in  reply  to  mine  of  yester- 
day's date. 

These  papers  and  this  general  statement  concerning  the  cruiser  Stone- 
wall since  her  presence  in  the  Tagus  will  enable  the  President  and  the 
Department  to  appreciate  understandingly  the  official  proceedings  which 
were  adopted  to  meet  an  exceptional  and  vexatious  emergency. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

JAMES  E.  HARVEY. 
Hon.  Wm.  H.  Seward, 

Secretary  of  State.  Digitized  by  GoOglc 
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Duke  de  LouU,  minister  of  foreign  affaire^  to  Mr.  Harvey^  United  States^ 

minister. 

Department  of  State  for  Foreign  Affairs, 

March  28, 1865. 
Sm :  I  received  the  note  which  you  were  pleased  to  address  me,  under 
yesterday's  date,  regarding  the  entry  in  this  port  of  the  steamer  Stone- 
wall, wherein,  after  sundry  considerations  on  this  occurrence,  you  make 
the  following  requests : 

1.  That  His  Majesty's  government  shall  immediately  take  the  neces- 
sary steps  to  order  that  vessel  away. 

2.  That  she  be  not  allowed  to  receive  supplies  of  coal. 

3.  That  the  enlistment  of  seamen,  firemen,  or  any  other  individuals^ 

be  prevented. 
[427]  •In  reply  I  have  the  honor  of  informing  you  that,  so  soon  as  Hi» 
Majesty's  government  was  made  aware  of  the  arrival  of  said  ves- 
sel, and  that  the  cause  thereof  was  the  want  of  coal,  intimation  was. 
given  to  the  respective  commander  that  on  completing  his  supply,  and 
within  twenty-four  hours,  he  should  proceed  to  sea.  Said  term  expired 
this  afternoon.  On  perceiving  this  morning  that  the  vessel  w^  still  at 
her  anchorage,  a  naval  officer  was  sent  on  board  to  ascertain  the  reason 
why  she  had  delayed  her  starting.  The  said  officer,  on  his  return,  stated 
that  if  the  Stonewall  had  not  started  within  the  prescribed  time,  it  was- 
owing  to  her  not  having  taken  in  all  the  coal,  and  there  being  to-day  a 
strong  current  the  commander  was  afraid  that  a  slight  derangement  in 
his  capstan  might  prevent  his  weighing  anchor ;  and  the  latter  further 
declared  that  as  soon  as  the  cun-ent  might  diminish  its  intensity  he 
would  quit  the  port,  and  this  he  effected  about  10.50  a.  m. 

Begarding  the  supply  of  coal,  against  which  you  insist,  allow  me  ta 
observe  that  the  vessel  being  a  steamer  His  Majesty^s  government  could 
not  avoid,  with  good  foundation,  that  she  should  be  provided  with  that 
article,  for  the  same  reason  that  it  could  not  deny  to  any  sailing-vessel^ 
in  a  dismantled  state,  to  provide  itself  with  the  needful  sails.  In  reply 
to  your  third  request,  and  to  what  you  say  regarding  the  English 
[428]  brig  •Fairline  and  the  schooner  Merton  Castle,  which  were  about 
saiUng  for  Lisbon  with  munitions  of  war,  chains,  and  anchors, 
supposed  to  be  destined  for  the  Stonewall,  I  hasten  to  assure  you  that 
His  Mjyesty's  government,  having  greatly  at  heart  not  to  give  any  mo- 
tive which  might  alter  the  friendly  relations  and  the  good  harmony 
which  happily  subsists  between  Portugal  and  the  United  States,  has 
not  hesitated  in  adopting  all  necessary  measures,  through  the  depart- 
ments of  marine,  interior,  and  finance,  to  put  a  stop  to  all  such  plans. 

I  avail  myself  of  this  opportunity  to  renew  the  assurances  of  my  most 
distinguished  consideration. 

DUKE  DE  LOULE. 

James  E.  Harvet,  Esq.,  c^o.,  i&c.j  &c. 


[431]  •IV.  — BRAZIL. 

CODIGO  CRIMINAL. 

Parte  II. — Dos  crimes  publicos. 

TiTULO  I. — ^Dos  crimes  contra  a  existencia  politica  do  imperio. 
Capitulo  L— Dos  crimes  contra  a  independencia,  integridade  e  dig- 
nidade  da  na^^. 
Art.  69.  Provocar,  directamente  e  por  factos,  uma  na9ao  estrangeira 
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a  declarar  a  gaerra  ao  imperio,  se  tal  declara9^o  se  veriflcar  e  se  segair 
a  gaerra : 

Penas. — TSo  gran  maximo,  dezoito  annos  de  prislLo  com  trabalho.  'So 
;gran  m^dio,  doze  annos,  idem.    "So  gran  minimo,  seis  annos,  idem. 

Se  da  provoca^^  nao  se  segair  a  declarac§o  da  gaerra,  oa  se  este, 
posto  qae  declarada,  se  nSo  verificar,  Acanao  a  nsy^o  sem  damno  ou 
prejuizo : 

Pena8. — No  gran  maximo,  seis  annos  de  prisEo  com  trabalho. 
|432]    No  gran  m6dio,  qnatro  annos,  idem.    No  *gran  minimo,  dons 
annos,  idem. 

Se  para  n§k>  se  verificar  a  gaersa  declarada,  em  cbnseqnencia  da  pro- 
Toca^,  por  preciso  algnm  sacrificio  da  na93o,  em  prejnizo  de  saa  in- 
tegndade,  dignidade  on  interesses : 

Fenas. — No  gran  maximo,  doze  annos  de  prisao  com  trabalho.  No 
gran  m^io,  sete  annos  e  seis  mezes,  idem.  No  gran  minimo,  tres  annos, 
idem. 

Abt.  73.  Gommetter,  sem  ordem  oa  aatorisa9So  do  governo,  hostili- 
dades  contra  os  sabditos  de  oatra  na^Eo,  de  maneira  qae  se  comprometta 
a  paz  oa  provoqaem  represalias : 

Penas. — ^No  gran  maximo,  doze  annos  de  prisEo  com  trabalho.  No 
gran  m6dio,  seis  annos  e  seis  mezes,  idem.  No  gran  minimo,  am  anno, 
idem. 

Se,  por  tal  procedimento,  algnm  brasileiro  soflOrer  algam  mal,  ser&  o 
t6o  considerado  antor  delle,  e  panido  com  as  penas  correspondentes 
^lem  da  sobredita. 

Abt.  74.  Yiolar  tratados  legitimamente  feitos  com  as  na9Soes  estran- 
geiras : 

Penas. — ^No  gran  maximo,  seis  annos  de  prislU).      No  gran 
(433]    m6dio,  tres  annos  e  seis  mezes,  idem.  No  gran  *minimo,  am  anno, 
idem. 

Abt. 82.  Exercitar  pirataria ;  e  este  crime jnlgarse ha  commettido : 

§  1^  Practicando  no  mar  qnalqaer  acto  de  depreda^Eo  oa  de  violencia, 
qner  contra  brasileiros  ou  contra  estrangeiros  con  qnem  o  Brasil  nSo 
esteja  em  gaerra; 

§  2®.  Abasando  da  carta  de  corso,  legitimamente  concedida,  para  prac- 
ticar  hostilidades,  ou  contra  navios  brasileiros  ou  de  ontras  na^es,  que 
n^o  fosse  autorisado  para  hostilisar ;  • 

Penas. — No  gran  maximo,  gal^s  perpetuas.  No  gran  tn6dio,  vinte  an- 
nos de  prisEo  com  trabalho.    No  gran  minimo,  dez  annos,  idem. 

§  6®.  Aceitando  carta  de  corso  de  um  governo  estrangeiro  sem  compe- 
tente  autorisa9^ : 

Penas. — No  gran  maximo,  oito  annos  de  prisao  com  trabalho.  No  gran 
m6dio,cinco  annos,  idem.    No  gran  minimo,  dons  annos,  idem. 

Abt.  84.  Tambem  cbmmetterd  crime  de  pirataria : 

§  1®.  O  que  fizer  parte  de  qualquer  embarca^Eo  que  navegne  armada, 
sem  ter  passaporte,  matriculada  equipagemououtros  documentos 
(434]    que  provem  a  •legitimidade  da  viagem  : 

Penas  ao  commandante. — No  gran  maximo,  desezeis  annos  de 
prisao  com  trabalho.  No  gran  m^dio,  dez  annos,  idem.  No  gran  mi- 
nimo, quatro  annos,  idem. 

Penas  a  equipagem. — No  gran  maximo,  oito  annos  de  prisao  com  trabal- 
ho. No  gi'an  m^dio,  cinco  annos,  idem.  No  gran  minimo,  quatro 
annos  idem. — (Codi^ro  criminal  do  imperio  do  Brazil,  pelo  Dr.  Carlos 
Antonio  Cordeiro.    Rio  de  Janeiro,  1861.) 

[For  the  circular  of  the  Brazilian  government  in  the  original,  with 
commentary  thereon,  see  Apontamentos  para  o  direito  internacional, 
por  Antonio  Pereira  Pinto,  tom.  ii,  p.  386.]  "  ^ 
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435]  *[Tran8lation.] 

CRIMINAL  CODE  OF  BRAZIL. 

Part  IL — Of  political  crime. 

Title  I. — Of  crimes  against  the  political  existence  of  the  empire. 

Chapter  I. — Of  crimes  against  the  independence,  integrity,  and 
dignity  of  the  nation. 

Art.  69. — ^To  provoke  directly,  and  by  acts,  a  foreign  nation  to  de- 
clare war  against  the  empire,  if  such  declaration  is  verified  and  is  fol- 
lowed by  war : 

Punishments. — ^In  the  highest  degree,  eighteen  years  of  imprisonment 
with  labor.  In  the  middle  degree,  twelve  years,  ditto.  In  the  lowest 
degree,  six  years,  ditto. 

If,  from  the  provocation,  a  declaration  of  war  does  not  follow,  or  if^ 
although  war  be  declared,  it  does  not  take  effect,  the  nation  remaining 
without  injury  or  prejudice : 

Punishments. — In  the  highest  degree,  six  years  of  imprisonment  with 
labor.  In  the  middle  degree,  four  years,  ditto.  In  the  lowest  degree, 
two  years,  ditto. 

If,  in  case  war  declared  does  not  take  place,  but  in  consequence  of  the 
provocation,  there  should  be  necessity  tor  any  sacrifice,  on  the  part  of 
the  nation,  in  prejudice  of  its  integrity,  dignity,  and  interest : 

Punishments, — In  the  highest  degree,  twelve  years  of  im- 

[436]       prisonment  with  labor.    In  the  middle  degree,  *seven  years 

and  six  months,  ditto.    In  the  lowest  degree,  three  years,  ditto. 

Art.  73. — ^To  commit,  without  order  or  authorization  of  the  govern- 
ment, hostilities  against  the  subjects  of  another  nation,  so  as  to  com- 
promise peace  or  provoke  reprisals : 

Punishments. — In  the  highest  degree,  twelve  years  of  imprisonment 
with  labor.  In  the  middle  degree,  six  years  and  six  mouths,  ditto.  In 
the  lowest  degree,  a  year,  ditto. 

If  by  such  proceeding,  any  BrazDian  suffers  any  injury,  the  accused 
shall  be  considered  author  thereof,  and  punished  with  correspondent 
punishments  in  addition  to  the  above-mentioned. 

Art.  74. — ^To  violate  treaties  legitimately  made  with  foreign  nations: 

Punishments. — In  the  highest  degree,  six  years  of  imprisonment.  In 
jthe  middle  degree,  three  years  and  six  mouths,  ditto.  In  the  lowest 
degree,  one  year,  ditto. 

Art.  82. — To  exercise  piracy;  and  this  crime  shall  be  deemed  to  have 
been  committed : 

1.  Practicing  on  the  sea  any  act  of  depredation  or  of  violence, 
whether  against  Brazilians  or  against  foireiguers  with  whom  Brazil  is 

not  in  a  state  of  war ; 
[437]       2.  Abusing  letters  of  marque  legitimately  •conceded  to  prac- 
tice hostilities  either  against  Brazilian  ships  or  those  of  other 
nations  without  authority  to  commit  hostilities  against  them  : 

Punishments. — In  the  highest  degree,  galleys  [or  imprisonment  with 
labor!  for  life.  In  the  middle  degree,  twenty  years  of  imprisonment 
with  labor.    In  the  lowest  degree,  ten  years,  ditto. 

§  6.  Accepting  letters  of  marque  from  a  foreign  government  without 
competent  authorization : 

Punishments. — In  the  highest  degree,  eight  years  of  imprisonment 
with  labor.  In  the  middle  degree,  five  years,  ditto.  In  the  lowest  de- 
gree, two  years,  ditto. 

Art.  84.  Also  shall  be  deemed  guilty,  of  the  crime  of  piracy : 

1.  Whoever  makes  part  of  any  crew  which  navigates  armed,  without 
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having  passport,  rdle  d'^quipage,  or  other  documents  which  prove  the 
legitimacy  of  the  voyage  : 

Punishments  of  the  commandant — In  the  highest  degree,  sixteen  years 
of  imprisonment  with  labor.  In  the  middle  degree,  ten  years,  ditto.  In 
the  lowest  degree,  four  years,  ditto. 

Punishments  of  the  crew. — In  the  highest  degree,  eight  years  of  impris- 
onment with  labor.  In  the  middle  degree,  five  years,  ditto.  In  the  lowest 

degree,  two  years,  ditto. 
[438]       [See  claims  of  United  States  against  Great  Britain,  *vol.  7,  pp« 
107-116,  for  translations  of  divers  circulars  issued  by  the  Govern- 
ment of  the  Emperor  of  Brazil  for  the  observance  of  his  subjects  for  the 
years  1854-1872.] 
[439,  440] 


[441]  •¥.— S  PAIN. 

No.  1.  Penal  code. 

No.  2.  Case  of  the  Stonewall. 

No.  1.— PENAL  CODE. 

Codigo  penal  reformado  confortne  al  texto  official^  con  notas  y  observacioneSy 
por  D.  Vicente  Hernandez  de  la  Rua^  {Madrid^  1866,)  pp.  110,  111,  113. 

Art.  148.  fil  que,  con  actos  no  autorizados  competentemente,  pro- 
vocare  6  diere  motivo  a  una  declaracion  de  guerra  contra  Espaiia  por 
parte  de  otra  potencia  6  expusier^  &  los  Espailoles  &  experimeutar 
vejaciones  6  represalias  en  sus  personas  6  en  sus  bienes,  serd  castigado 
con  la  pena  de  prision  mayor,  y,  si  fuere  empleado  pCiblico,  con  la  de 
reclnsion  temporal. 

Art.  151.  El  que,  sin  autorizacion  legitima,  levantare  tropas  en  el 

reino  para  el  servicio  de  una  potencia  extranjera,  6  destinare  buques  al 

corso,  cualquiera  que  sea  el  objeto  que  se  proponga  6  la  nacion 

[442]    6  que  intente  hostilizar,  sera  ♦castigado  con  las  penas  de  prision 

mayor  y  multa  500  45,000  duros. 

Art.  156.  Ei  delito  de  pirateria  cometido  contra  Espailoles,  6  subditos 
de  otra  nacion  que  no  se  halle  en  guerra  con  Espafia,  serd  castigado 
con  la  pena  de  cadeiia  temporal,  en  su  gi-ado  m^ximo  (i  la  de  muerte. 

El  codigo  penal,  concordmlo  y  comentudo  por  Don  Joaquin  Francisco  Pa- 
cheeo,  tomo  11,  pp.  91,  92,  96,  97,  {Madrid,  1870.) 

• 

Art.  148.  "El  que,  con  actos  no  autorizados  competentemente,  provo- 
care  6  diere  motivo  4  una  declaracion  de  guerra  contra  Espaiia  por 
parte  de  otra  potencia,  6  expusiere  4  los  Espafioles  d  experimentar  ve- 
jaciones 6  represalias  en  sus  personas  6  en  sus  bienes,  serd  castigado 
con  la  pena  de  prision  mayor,  y,  si  fuere  empleado  publico,  con  la  de  re- 
clnsion temporal.'' 

Cod.  esp.  de  1822. 

Art.  258.  fil  que,  sin  conocimiento  influgo  ni  autorizaQion  del  gobi- 
erno,  cometiero  hostilidades  contra  los  subditos  de  alguna  potencia 
aliada  6  neutral,  6  expusiere  al  estado  por  esta  causa  6  sufrir  una  decla- 
racion de  guerra,  6  d  que  se  hagan  represalias  contra  Espafioles,  ser4  con- 
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denado  4  dar  satisfaccion  p^blica,  y  4  reclasion  6  prision  de  dos  4 
[443]    seis  anos,  y  pagard  ana  malta  igual  4  *  la  caarta  parte  del  valor  de 

losdaf[os  qaehubiere  causado;  todo  sinpHerjoicio  decualqaieraotra 
pena  qae  merezca  por  la  violencia  cometida.  Si  por  efecto  de  dichas  hosti- 
lidades  resultare  immediatamente  6  habiere  resultado  al  tiempo  del  jaicio 
una  declaracion  de  gaerra,  8er4ca8tigado  el  reo  con  la  pena  de  deporta- 
cion. 

Comentario. 

1.  Ko  es  comun  en  el  siglo  XIX  que  se  declaren  guerras  por  provo- 
caciones  particulares ;  pero  si  pueden  dar  ^tas  motive  4  reclamaciones 
muy  fundadaSy  que  se  conviertan  en  represalias.  Caso  de  desaten- 
derse  h4  aquf,  pu^s^  la  aplicacion  pr4ctica  del  artfculo;  aqaf  como 
puedehaber  lugar  4  esa  prision  mayor  6  4  esa  reclasion  que  se  indioan. 

2.  Estos  castigos  son  indudablemeute justos.  Quien  expone  4  su  patria, 
quien  expone  4  sus  concindadanos  4  los  azares  de  una  reclamacion  de 
tal  generoy  de  las  represalias  que  pueden  ser  consiguientes  aun  de  las 
hostilidades  que  no  son  imposibles,  mereoe  sin  duda  una  ejemplar  y 
severa  correccion.  Seria  el  colmo  del  eseandalo  que  sus  compatricios  6 
el  estado  sufriesen  las  consecuencias  de  su  mala  obra,  y  que  ^1  riese 
entre  tanto  presenciandolas  en  quietud  y  seguridad. 

[444]  *Abt.  151.  ^^  £l  que,  sin  autorizadon  legitima,  levantare  tropas 
en  el  reino  para  el  servicio  de  una  potencia  extrangera,  6  desti- 
nare  buques  al  corso^  coalquiera  que  sea  el  obfeto  que  se  proponga  6  la 
nacion  4  que  intente  hostiUzar,  ser4  castigado  con  las  penas  de  prision 
mayor  y  multa  de  500  4  5,000  duros." 

Comentario. 

1.  H6  aqui  dos  aceiones :  la  de  alistar  tropas  para  servicio  extranjero  y 
la  de  destinar  buques  al  corso^  tambien  en  provecho  de  una  causa  ex- 
tranjera,  que  la  lei  podia  autorizar  6  reprimir,  segun  los  principios  que 
le  pluguiesen.  De  hecho,  la  conciencia  humana  no  senala  estos  actos 
como  criminales,  y  la  mayor  parte  de  los  cddigos  nada  dicen  acerca  de 
ellos.  No  babia  una  necesidad  de  constituirlos  en  delito ;  no  la  habia 
de  imponerles  las  penas  aqui  senaladas,  ni  aun,  en  rigor,  ningunas 
otras. 

2.  Sin  embargo,  comprendemos,  y  lo  que  es  mas,  aprobamos  el  sistema 
de  nuestra  ley.  Parecenos  bien  que  los  Espafioles  no  tengan  esa  facul- 
tad  que  disfrutan  los  habitantes  de  algunos  otros  pueblos,  de  armary 
alistar  reclutas,  para  inmerlos  al  servicio  de  una  potencia  extrana ;  de 

destinar  buques  al  corso,  para  servir  los  iutereses  de  esas  mismas 
[445]    potencias.    Es  la  guerra  de  por  sf  una  ♦cosa  bastante  grave,  y 

pueden  comprometer  mucho  4  la  patria  lbs  armamentos  que  en 
^sta  se  ejecuten,  para  que  nos  parezca  bien  que  pueda  cualquier  in- 
dividuo  arrojarse  4  veriflcarlos  sin  autorizacion.  La  ley  no  debe  querer 
que  derramen  su  sangre  los  Espauoles,  si  no  por  causas  que  pueda  y 
deba  aceptar  Espaila ;  la  ley  no  debe  querer,  no  debe  permitir,  que  se 
maquiue  abiertamente  de  ese  modo  contra  naciones  6  pueblos  que  no 
nos  ban  dado  motive  alguno  de  queja.  Hay  siempre  algo  de  mercena- 
rio  y  de  poco  caballeroso  en  esas  levas  de  gente,  4  la  que  nos  conduce 
niuguna  idea  patriotica,  sino  el  solo  interes  de  la  ganancia.  Bueno  e^ 
que  la  ley  corrija  los  males  y  depravados  instiutos  que  quieran  hacerse 
cundir  en  la  nacion ;  bueno  es  que  conserve  el  decoro  de  nuestro  nom- 
bre,  y  las  tradiciones  de  nuestra  castellana  fe. 
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Art.  156.  ^^  El  delito  de  pirateria  cometido  contra  Espauoles,  6  sfib- 
ditos  de  otra  nacion  qae  no  se  halle  en  gaerra  con  Espaiia,  ser4  castigado 
eon  la  peua  de  cadena  temporal,  en  sa  grado  maximo  &  muerte." 

Comentario. 

1.  La  pirateria  es  de  por  si  nn  crimen  tan  bajo  como  feroz.    £l  es 

TobOy  41  es  latrocinio  del  basdolero,  mas  en  mayor  escala  y  con 
[446]    todo  *el  anmento  de  males  y  de  peligros  que  trae  natnralmente  el 

elemento  donde  se  emprende  y  ejecata.  La  depredacion  es  sa 
principal  objeto,  pero  las  violencias  de  toda  especie,  y  la  mnerte  misma, 
son  su  acompanamiento  necesario ;  el  canon  y  el  abord^e,  indispensa- 
bles  medios  de  sn  obra;  los  desiertos  del  mar,  teatro  de  sus  proezas,  nos 
indican  bien  todo  lo  qne  en  ese  ejercicio  debe  haber  de  b&rbaro,  de  desal- 
mado,  de  horroroso. 

2.  Gomo  el  oceano  no  pertenece  &  naoion  algnna,  todas  las  naciones 
se  han  creido  con  dereclio  para  castigar  este  crimen,  qnd  &  todos  heria  y 
alcanzaba.  Todas  le  ban  castigado.  Unas  le  han  escrito  en  sns  c6digos 
€on  sn  propio  nombre ;  otras  le  han  aplicado  las  penas  generales  de  las 
mnertes,  de  las  violencias,  de  los  robos  qne  le  eonstitayen.  Pero  en 
ningnna  parte  se  ha  mirado  con  indalgencia  ni  con  indiferencia  &  esos 
bandidos  y  ladroues  del  agua,  que,  sin  otra  ley  quesn  gnsto,  sin  otra  an- 
toridad  que  la  de  sn  propio  poder,  ban  recorrido  saqoando,  violando, 
destruyendo,  el  natoralmente  pacifico  espacio  de  los  mares.  Donde 
qniera.  la  conciencia  humana  ha  inspirado  y  aprobado  su  castigo. 

3.  El  articalo  156  de  nuestro  cMigo,  adoptando  esta  universal  cos- 

tumbre,  ha  sefialado  una  pena  general  al  delito  de  pirateria, 
[447]    donde  qniera  *qne  se  cometiera.     Sin  embargo,  no  ha  sido  tan 

absolute  al  designar  las  personas  contra  las  cuales  se  ha  de  haber 
cometido.  No  ha  dicho,  por  cierto,  que  cualesquiera  que  seau  estas.  serii 
del  mismo  modo  criminosa  y  punible  la  accion.  Le  ha  limitado  6  aecla- 
rado  tal  cuando  ha  recaido  en  Espaiioles,  6  en  stibditos  de  una  potencia 
que  no  se  halle  en  guerra  con  Espaiia.  Cuando  la  pirateria  se  ha  ejer- 
cido  en  dafiode  extranjeros  que  son,  6  que  eran  enterices?  enemigos 
Duestros,  la  ley  ha  callado,  y  no  ha  querido  reconocer  como  delito  se- 
mejante  accion.  Los  motives  de  esto  son  evidentes:  no  hemes  de  ir  no- 
sotros  &  asegurar  los  mares  en  provecho  de  nuestros  enemigos;  no  he- 
mes de  ir  &  castigar  los  males  y  perj  nicies  que  hubieran  causado  otros 
semejantes;  seria  una  demasiada  y  contradictoria  bonded  el  dispensaries 
proteccion  contra  qnienes  desempe^aban  casi  nuestro  propio  papal. 

[448]    *ApSndice  a  los  comentarios  del  cddigo  penal  de  Don  Joaquin  Fran- 
cisco Pacheco  6  sea  el  nuevo  cddigOj  comentadas  las  adiciones  que 
contiene  per  Don  Josi  Oonzague  y  Serrano^  {Madrid^  1870,)  p.  110. 

ARTfcuLO  147.  "fil  que,  con  actos  ilegales,  6  que  no  est^n  autoriza- 
dos  competentemente,  provocare  6  diere  motivo  a  una  declaracion  de 
guerra  contra  Esp^na  por  parte  de  otra  potencia  6  expusiere  4  los  Espa- 
noles  ^  experimentar  vejaciones  6  represalias  en  sus  personas  6  en  sus 
bienes,  ser4  castigado  con  la  pena  de  reclusion  temporal,  si  fuere  funci- 
onario  del  estado,  y  no  siendolo,  con  la  de  prisiou. 

"  Si  la  guerra  no  Uegare  k  declararse,  ni  k  tener  efecto  las  vejaciones  6 
represalias,  se  impoudrdn  las  penas  respectivas  en  el  grade  inmedia- 
mente  inferior.^ 

ARTfcuLO  150.  "  fil  que,  sin  autorizacion  bastante,  levautare  tropas 
en  el  reino  para  el  servicio  de  una  potencia  extraujera,  cualquiera  que 
sea  el  objeto  que  se  proponga  6  la  nacion  ii  quien  intente  hostilizar,  serd 
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castigado  con  las  penas  de  prision  mayor  y  multa  de  5,000  4  50,000 
pesetas. 

^<  £l  qae,  siu  autorizacion  bastante,  destinare  bnqaes  al  corso,  8er4  cas- 
tigado ecu  las  penas  de  reclusion  temporal  y  multa  de  2,500  4  25,000 
pesetas. 

Mementos  del  derecho  civil  y  penal  de  JEspana^  precedidos  de  una 
[449]       reseiia  historica  de  la  legialacion  e8*pa7iola,  per  los  cbctores  D. 
Fedro  Oomez  dela  Sema  y  D,  Juan  Manuel  Montalhan^  {Madrid^ 
1871,)  tomo  3,  pp.  241,  242.    (Page  241.) 

Art.  14.  fil  que,  con  actos  ilegales,  6  que  no  est^n  autorizados 
competentemente,  provocare  6  diere  motivo  k  una  declaracion  de 
guerra  contra  Espaiia  por  parte  de  otro.  potencia  6  expusiere  4  los 
Espafioles  4  experimentar  vejaciones  6  represalias  en  sus  personas  6  en 
sus  bienes,  en  cuyos  casos  estardn  compreudidos  los  que  invadieren  un 
pais  extrafio  y  cometieren  en  ^1  actos  de  violencia  asi  como  tambien  los 
que  ultrajaren  4  un  enviado  extranjero,  ser4  castigado  con  la  pena  de 
reclusion  temporal,  si  fuere  funcionario  del  estado,  y  no  siendolo,  con  la 
prision  mayor. 

Si  la  guerra  no  llegare  4  declararse,  ni  d  tener  efecto  los  vejaciones 
6  represalias,  se  impodran  las  penas  respectivas  en  el  grado  inmediata- 
mente  inferior. 

Art.  150.  El  que,  sin  autorizacion  bastante,  levantare  tropas  en  el 
reino  para  el  servicio  de  una  potencia  extranjera,  cualquiera  que  sea  el 
objeto  que  se  proponga  6  la  nacion  d  quiere  intente  hostiliza,  ser4  casti- 
gado con  las  penas  de  prision  mayor  y  multa  de  6,000  d  50,000  pesetas. 

fil  que,  sin  autorizacion  bastante,  destinare  al  corso,  serji  castigado  con 
las  penas  de  reclusion  temporal  y  mplta  de  2,500  4  25,000  pesetas. 
[450]  Tolerar  el  le*  vantamiento  de  fuerza  en  un  pais  en  favor  de  deter- 
minada  potencia,  puede  ser  ya  un  acto  de  hostilidad  mas  6  menos 
abierta  contra  otra.  El  delito  de  levantar  tropas  para  insurreccion  en  el 
reino  no  estd  comprendido  en  esta  disposicion,  pues  corresponde  (i  la 
categoria  de  los  que  se  cometen  contra  la  seguridad  interior. 

CAPlTULO  IV,  (pp.  246,  247.) 

Art.  155.  El  delito  de  pirateria  cometido  contra  Espaiioles,  6  sfibditos 
de  otra  nacion  que  no  se  halle  en  guerra  con  Espaua,  sera  castigado  con 
la  pena  de  cadena  temporal  6  cadena  perpetua. 

Cuando  el  delito  se  cometiere  contra  sfibditos  no  beligerantes  de  otra 
nacion  que  se  halle  en  guerra  con  Espaua,  ser4  castigado  con  la  pena 
de  presidio  mayor. 

Este  delito,  comprendido  dntes  en  el  capitulo  anterior,  es  uuo  de  los 
mas  odiosos  que  pueden  cometerse,  pues  ataca  la  seguridad  de  las  pef- 
sonas,  paralizala  uavigacion  y  eutorpece  las  transacciones  mercantiles. 
Los  lugares  mismos  en  que  se  ejecuta  le  hacen  mas  alarmante  y  terrible. 
Y  es  de  advertir  que  no  tiene  seiialada  pena  cuando  se  comete  contra 
los  extranjeros  que  se  ballan  en  guerra  con  Espana ;  limitacion  que 
todas  las  legislaciones  ban  adoptado,  y  que  se  funda  en  el  principio  de 
ser  licito  hostilizar  al  enemigo  por  tierra  y  por  mar,  no  solo  con  ej^r- 
citos  regulares  sino  con  fuerzas  capitaneadas  por  particulares, 
[451]  para  cuyo  •efecto  se  expiden  en  el  ultimo  caso  las  patentes  en 
corso.  El  c6digo  reformado  ha  hecho  una  aclaracion,  cual  es  la 
de  que  pirateria  constituye  delito  y  por  el  se  impoue  una  grave  pena, 
cuando  so  dirige  contra  subditos  no  beligerantes;  mas  el  corso  autori- 
zado  en  debida  forma  es  licito  tambien  contra  estos,  y  no  debe  confundirse 
con  la  pirateria.  C  c^c^nh 
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[TraDfilation.] 

Amended  penal  statute  congruent  to  the  official  textj  icith  notes  and  obser- 
vations, by  Don  Vicente  Hernandez  de  la  Bua,  {Madrid,  1866,)  pp.  110» 
111,  112. 

Art.  148.  "  Whoever  shall,  without  having  beeu  permitted  to  do  so 
by  competent  authority,  have  provoked  or  given  motive  to  a  declaration 
of  war  against  Spain  on  the  part  of  another  power,  or  have  exposed 
Spanish  subjects  to  suffer  vexations  or  reprisals  against  their  persons  or 
their  properties,  he  shall  be  punished  with  imprisonment;  and  if  such 
]>erson  be  a  public  functionary,  he  shall  be  punished  with  temporary 
reclusion.'' 

Art.  151.  Whosoever  shall,  without  legitimate  authority,  raise 
[452]  troops  within  the  kingdom  for  the  ser*  vice  of  any  foreign  power,  or 
shall  fit  out  privateers,  whatever  may  be  his  object  or  the  nation 
against  which  he  intends  to  commit  hostilities,  he  shall  be  punished 
with  imprisonment,  and  fined  from  five  hundred  to  five  thousand  duros. 
Art.  156.  "  Thecrimeof  piracy  committed  against  Spaniards,  oragainst 
subjects  of  another  nation  which  is  not  at  war  with  Spain,  shall  be  pun- 
ished with  the  maximum  of  temporary  irons  or  with  capital  punish- 
ment." 

The  penal  statute  co-ordinated  and  commented  by  Don  Joaquin  Francisco 
Facheco,  vol  2,  pp.  91,  92,  96,  97,  Madrid,  1870. 

Art.  148.  "  Whosoever  shall,  without  having  been  permitted  to  do 
so  by  competent  authority,  have  provoked  or  given  motive  to  a  declara- 
tion of  war  against  Spain  on  the  part  of  another  power,  or  shall  have 
exposed  Spanish  subjects  to  suffer  vexations  or  reprisals  against  their 
persons  or  properties,  he  shall  be  punished  with  imprisonment ;  and  if 
such  person  be  a  public  functionary,  he  shall  be  punished  with  tempo- 
rary reclusion." — Spanish  statute  of  1822. 

Art.  258.  "  Whosoever  shall,  without  the  knowledge,  authority,  or 
permission  of  the  government,  have  committed  hostilities  against  any  al- 
lied or  neutral  power,  or  shall  have  exposed  the  state  to  suffer  for 
[453]  that  cause  a  declaration  •of  war,  or  if  such  hostilities  shall  have 
been  the  ground  for  reprisals  against  Spaniards,  he  shall  be  con- 
demned to  give  public  satisfaction  for  such  offense,  and  to  reclusion  or 
imprisonment  for  a  term  of  from  two  to  six  years,  and  shall  pay  a  fine 
equal  to  one-quarter  of  the  amount  of  damages  he  shall  have  occa- 
sioned, without  prejudice  to  any  further  punishment  which  he  may  be 
liable  to  incur  for  the  violence  committed.  If  said  hostilities  shall  have 
brought  on  an  immediate  declaration  of  war,  or  if  such  declaration  shall 
have  preceded  the  time  of  the  trial,  the  offender  shall  be  punished  with 
transportation.'^ 

Commentary. 

1.  It  does  not  commonly  happen  in  the  nineteenth  century  that  wars 
are  declared  on  account  of  private  provocations;  but  such  provocationii 
may  be  the  grounds  for  justified  claims,  which,  in  case  of  misunder- 
standing, may  cause  reprisals.  This  is  a  case  for  the  practical  application 
of  the  article,  and  of  the  imprisonment  or  reclusion  which  it  provides. 

2.  The  above  penalties  are  undoubtedly  justifiable,  for  whoever 
exposes  his  country  and  his  fellow-citizens  to  the  dangers  of  such  claims 
to  the  reprisals  which  may  be  the  consequence  thereof,  or  to  the  hostili- 
ties which  it  is  not  impossible  may  follow,  is  no  doubt  deserving  o 
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severe  and  exemplary  punishment.    It  would  be  most  scandalous 
(454]   that  his  fellow-citizens  or  •the  State  should  suffer  the  conse- 
quences of  his  misconduct,  while  he  should  make  a  jest  of  it  and 
quietly  and  safely  witness  the  result. 

Abt.  161.  "Whosoever  shall,  without  legitimate  authority,  raise 
troops  within  the  kingdom  for  the  service  of  any  foreign  poljrer  or  shall 
fit  out  privateers,  whatever  may  be  his  object  or  whatsoever  the  nation 
against  which  he  intends  to  commit  hostilities,  he  shall  be  punished  with 
imprisonment  and  fined  from  500  to  5,000  duros." 

Commentary. 

1st.  This  article  provides  against  two  distinct  acts:  that  of  enlisting 
troops  for  a  foreign  service  and  that  of  fitting  out  privateers  with  the 
object  also  of  giving  assistance  to  a  foreign  cause.  The  law  may 
authorize  or  prohibit  such  acts,  as  is  thought  best  In  fact  human  con- 
science does  not  point  out  these  acts  as  being  criminal,  and  most 
statutes  do  not  mention  them  in  any  way.  It  was  not  necessary  to  look 
upon  such  acts  as  an  offense,  nor  to  punish  them  by  the  penalties  fixed 
in  this  article,  or  indeed  by  any  other  penalty. 

2d.  Nevertheless  we  understand  the  system  of  our  law  and  approve 
thereof.  We  deem  it  proper  that  Spaniards  should  not  have  the  liberty, 
which  is  enjoyed  by  the  inhabitants  of  some  other  places,  to  arm  and 
enlist  recruits  for  entering  the  service  of  a  foreign  power,  nor  to  fit  out 
privateers  to  the  same  purpose.  War  is  in  itself  a  fact  of  too  serious 
a  character,  and  such  armaments  may  too  greatly  endanger 
[455]  *the  safety  of  the  country,  that  we  should  think  it  fit  or  justifia- 
ble for  any  person  whatsoever  to  embark  in  such  an  enterprise 
without  being  duly  authorized  to  do  so.  The  law  must  not  allow  Span- 
ish blood  to  be  shed,  except  for  causes  such  as  Spain  can  and  ought  to 
defend.  The  law  must  not  allow  nor  permit  such  open  plots  against 
nations  or  countries  which  have  not  given  this  nation  any  ground  for 
complaint.  There  is  always  something  mercenary  and  anti-chivalrous 
about  these  levies  of  men  which  does  not  admit  of  any  patriotic  feeling, 
except  the  mere  love  of  lucre.  It  is  good  that  the  law  should  correct 
the  bad  and  depraved  instincts  which  individuals  may  attempt  to  propa- 
gate through  the  nation,  and  it  is  well  that  it  should  uphold  the  honor 

of  our  name  and  the  traditions  of  our  Gastilian  faith. 

• 

Abt.  156.  "The  crime  of  piracy  committed  against  Spaniards,  or 
against  subjects  of  another  nation  which  is  not  at  arms  with  Spain, 
shall  be  punished  with  the  maximum  of  temporary  imprisonment  or 
with  capital  punishment." 

Commentary. 

1.  Piracy  is  in  itself  a  crime  as  base  as  it  is  cruel.    It  is  the  robbery 
and  theft  of  the  freebooter,  only  practiced  on  a  larger  scale,  with  all 
the  increased  evils  and  dangers  which  are  the  natural  result  of  the  ele- 
ment where  it  is  practiced  and  carried  on.    Depredation  is  its  prin- 

[456]  cipal  objcjct,  •but  violence  of  every  description  and  murder  itself 
are  its  necessary  attendants.  Cannon  and  cutlasses  are  its  indis- 
X>ensable  means  of  action.  The  deserts  of  the  seas,  which  are  the  scenes 
of  its  deeds,  might  easily  demonstrate  how  barbarous,  profligate,  and 
shocking  is  its  practic. 

2.  As  the  ocean  does  not  belong  to  any  particular  nation,  all  nations 
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have  considered  themselves  as  entitled  to  punish  that  crime  which  in- 
jured and  reached  each  one  of  them.  All  have  alike  punished  it. 
Some  have  provided  against  it  in  their  statutes,  and  called  it  by  its- 
proper  name ;  others  have  punished  it  with  the  general  penalties  de« 
nounced  against  murder,  violence,  and  robbery,  which  constitute  piracy. 
But  nowhere  has  the  law  looked  with  indulgence  or  indifference  upon 
these  banditti  and  robbers  of  the  waters,  who,  with  no  other  law  than 
their  own  good  pleasure,  and  with  no  other  authority  than  their 
own  power,  have  overrun  the  naturally  peaceful  seas,  ransacking,, 
violating,  and  destroying  on  their  way.  Throughout  the  world,  human 
conscience  has  inspired  and  approved  their  punishment. 

3.  Article  156  of  our  statute,  in  adopting  this  universal  custom,  haa 
denounced  one  general  penalty  against  the  crime  of  piracy,  wherever  it 
may  be  committed.  It  is  true  the  provisions  of  our  law  have  not 
[457J  been  of  a  so  absolute  character  with  re^gard  to  the  persons 
against  whom  the  crime  may  have  been  committed,  and  it  has 
not  provided  that,  whosoever  these  persons  may  be,  the  act  shall  be 
equally  criminal  and  equally  liable  to  punishment  It  has  limited  its 
provisions  to  the  case  when  the  crime  shall  have  been  committed  against 
Spaniards  or  subjects  of  a  power  which  is  not  at  war  with  Spain. 

The  law  is  silent  for  the  case  where  piracy  has  been  committed  to  the 
injuiy  of  foreigners  who  are,  or  were  at  the  time,  our  enemies,  and  such 
acts  it  has  not  deemed  proper  to  consider  a  crime.  The  grounds  thereof 
are  obvious.  We  are  not  bound  to  secure  the  seas  for  the  profit  of 
our  enemies.  We  are  not  bound  to  punish  the  harm  and  injury  they 
may  have  experienced  from  other  enemies;  it  would  be  too  great  and 
too  contradictory  a  kindness  to  deal  out  protection  to  them  against 
those  who,  as  it  were,  are  performing  our  part. 

[458]    ^Appendix  to  the  commentaries  of  Don  Joaquin  Francisco  Pacheco 
on  the  penal  statute^  or  new  statute^  with  commentaries  on  the  ad- 
ditions thereto,  by  Don  Josi  Oonzales  and  Serrano^  {Madrid,  1870,  p.  10.) 

Abt.  147.  "  Whosoever  shall,  by  unlawful  acts,  or  without  having  been 
permitted  to  do  so  by  competent  authority,  have  provoked  or  given 
motive  to  a  declaration  of  war  against  Spain  on  the  part  of  another 
power,  or  shall  have  exposed  Spanish  subjects  to  suffer  exactions  or  re- 
prisals against  their  persons  or  their  properties,  he  shall  be  punished 
with  temporary  reclusion,  if  he  be  a  functionary  of  the  state,  and  if  he 
be  not  such,  with  imprisonment 

"If  the  war  be  not  declared,  and  if  the  vexations  or  reprisals  be  not 
carried  into  effect,  the  respective  penalties  shall  be  of  the  degree  imme- 
diately below.'' 

Abt.  150.  "  Whosoever  shall,  without  sufficient  authority,  have  lev- 
ied troops  within  the  kingdom  for  the  service  of  any  foreign  power, 
whatever  may  be  his  object  or  the  nation  against  which  he  intends  to 
commit  hostilities,  he  shall  be  punished  with  imprisonment  and  fined 
from  5,000  to  50,000  pesetas." 

•*  Whoever  shall,  without  sufficient  authority,  have  fitted  out  pri- 
vateers, he  shall  be  punished  with  temporary  reclusion  and  fined  from 
2,500  to  25,000  pesetas.'' 

[459]    ^Elements  of  the  penal  and  civil  right  of  Spain,  preceded  by  a  his- 
torical notice  on  the  Spanish  legislation,  by  the  Doctors  Don  Pedro 
Qomez  de  la  Sema  and  Don  Juan  Manuel  Montalban,  (Madrid,  1871,  vol, 
3,  pp.  241,  242,  246,  page  241.) 

ART.  147.   **  Whosoever  shall,  by  unlawful  acts,  or  without  havin 
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been  permitted  to  do  so  by  competent  authority,  have  provoked  or 
given  notice  to  a  declaration  of  war  against  Spain  on  the  part  of 
another  power,  or  shall  have  exposed  Spanish  subjects  to  suffer  vexa- 
tions or  reprisals  against  their  persous  or  their  properties,  by  which  acts 
shall  be  understood  whoever  shall  have  invaded  a  foreign  country  and 
shall  have  committed  therein  acts  of  violence,  and  also  whoever  shall 
have  insulted  a  foreign  ambassador,  he  shall  be  punished  with  tempo- 
rary reclusion,  if  he  l^  a  functionary  of  the  state,  and  if  he  be  notsu<^, 
with  imprisonment.'' 

'^  If  the  war  be  not  declared,  and  if  the  vexations  or  reprisals  be  not 
carried  into  effect,  the  respective  peualties  shall  be  of  the  degree  im- 
mediately below,'' 

Art.  154.  "  Whosoever  shall,  without  sufficient  authority,  have  levied 
troops  within  the  kingdom  for  the  service  of  any  foreign  power,  what- 
ever may  be  his  object  or  the  nation  against  which  he  intends  to  com- 
mit hostilities,  he  shall  be  punished  with  imprisonment  and  fined 
[460]    from  •500  to  50,000  pesetas.'' 

**  If  any  person  whosoever  shall,  without  sufficient  authority, 
have  fitted  out  privateers,  he  shall  be  punished  with  temporary  reclu- 
sion and  fined  from  2,500  to  25,000  pesetas." 

Permitting  the  levying  of  an  armed  force  in  a  country  for  the  benefit  of 
some  power  may  be  in  itself  an  act  of  more  or  less  open  hostility  toward 
another  nation.  The  crime  of  levying  troops  for  exciting  an  insurrec- 
tion within  the  kingdom  is  not  embraced  in  this  provision,  because  it 
is  considered  as  being  a  crime  committed  against  the  domestic  safety  of 
the  country. 

Chapter  IV,  (pp.  246,  247.) 

Art.  155.  "  The  crime  of  piracy  committed  against  Spaniards,  or 
against  the  subjects  of  another  nation  which  is  not  at  war  with  Spain, 
shall  be  punished  with  temporary  or  perpetual  irons." 

'*  When  the  crime  shall  have  been  committed  against  non-belligerent 
subjects  of  a  nation  at  war  with  Spain,  the  penalty  shall  ^e  the  gal- 
leys." 

This  offense,  which  was  formerly  forbidden  under  the  preceding  chap- 
ter, is  one  of  the  most  odious  which  can  be  committed ;  it  endangers  the 
safety  of  private  persons,  stops  the  maritime  intercourse  and  all  mer- 
cantile transactions.  The  very  place  where  the  offense  is  committed 
makes  it  still  more  alarming  and  fearful.  It  is  to  be  noticed  that 
[461]  there  is  no  penalty  denounced  against  the  offense* when  commit- 
ted for  the  injury  of  foreigners  at  war  with  Spain.  The  statutes 
of  all  countries  have  adopted  this  restriction,  on  the  principle  that  it  is 
not  unlawful  to  cripple  an  enemy  on  land  and  on  the  seas,  not  only  by 
means  of  regular  armies,  but  also  by  means  of  forces  commanded  by 
private  persons,  to  whom  letters  of  marque  have  been  issued.  The 
amended  statute  considers  piracy  as  being  a  crime,  and  denounces 
against  it  a  severe  penalty,  when  committed  against  non-belligerent  sub- 
jects; but  duly  authorized  privateering  is  lawful,  if  against  belligerents, 
and  is  not  to  be  mistaken  for  piracy. 
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t460]  •No.  2.— CASE  OF  THE  STONEWALL. 

Mr.  Perryy  United  States  chargi  cPaffaireSj  to  Mr.  Seward^  Secretary  of 

State. 

Legation  of  the  United  States, 

Madridy  February  4,  18G5. 

Sib  :  I  received  last  night  a  telegram  from  our  codsuI  at  Vigo,  inform- 
ing me  that  a  confederate  pirate  steamer  had  entered  the  port  of 
Coranna  for  repairs.  He  gives  the  vessel's  name  Stonewall,  bat  I  re- 
ceived also  private  advice,  late  last  night,  that  the  ship  is  the  Shenan- 
doah. Copies  of  these  docnmeuts  go  inclosed,  as  well  as  another  from 
the  consular  agent  at  Corniina,  which  I  at  first  supposed  to  refer  to 
dome  blockade-runner,  and  treated  accordingly.  Before  daylight  to-day 
the  inclosed  telegrams  had  been  sent  to  the  consul  at  Vigo,  to  the 
consular  agent  at  Gorunna,  to  the  minister  of  the  United  States  at  London, 
to  the  charge  d'affaires  at  Paris,  to  the  minister  at  Lisbon,  and  to  the 
consuls  at  Cadiz  and  Gibraltar.  I  trust  that  from  some  one  of  these 
points  a  Government  cruiser  can  be  notified  in  time  to  block  the  egress 
of  the  pirate  from  the  bay.  1  have  also  written  the  note  to  Mr.  Benavides, 
of  which  a  copy  goes  inclosed,  and  as  soon  as  the  hour  permitted  this 
morning  sought  him  at  his  own  house  and  placed  the  note  in  his  hands. 
r  showed  him  also  the  account  given  by  our  own  consul  at  Tene- 
[463]  riffe,  on  the  29th  October  last,  of  the  operation  *effected  between 
the  Laurel  and  the  Sea  King,  since  Shenajidoah  or  Stonewall, 
and  the  royal  decree  of  June  17, 1861,  and  copies  of  the  telegrams  I 
had  sent  to  our  consuls.  And  I  said,  also,  that  I  had  not  wished  to 
indicate  in  my  note  any  step  to  be  taken  by  Her  Majesty's  government 
in  preference  to  another,  but  I  had  made  a  statement  of  the  facta  as 
I  understood  them,  and  prefer  to  leave  to  the  spontaneous  action  of 
Her  Majesty's  government  the  proper  remedy.  I  did  not,  however,  my- 
self see  how  Spain  could  ever  permit  that  vessel  to  leave  her  ports 
again  as  a  privateer.  The  article  first  of  the  royal  decree  of  June  17 
could  have  but  one  meaning,  and  though  my  government  had  made  no 
reclamation  against  Spain  for  the  first  arming  and  equipping  of  this 
pirate  in  her  waters,  unbeknown  to  her  authorities,  yet,  now  that  the 
vessel  had  come  again  within  her  jurisdiction,  and  within  the  power  of 
her  authorities,  if  she  were  again  allowed  to  depart,  could  not  fail  to  be 
the  motive  of  grave  reclamation  from  the  Government  at  Washington. 

Mr.  Benavides  said,  what  you  wish,  then,  is  that  we  should  disarm 
the  corsair !  I  said,  what  would  you  do  if  an  armed  force  engaged  in 
insurrection  in  France  should  pass  the  Spanish  frontier  f  Mr.  Bena- 
vides replied,  we  should  take  away  their  arms. 

I  then  asked  if  there  was  any  motive  why  this  corsair  should 
[464]    be  treated  otherwise  ?    Mr.  Benavides  *8aid,  in  his  own  opinion, 
there  was  not;  and,  besides,  this  particular  ship  seems  to  be 
doubly  guilty. 

I  added  that,  in  my  opinion,  she  must  at  least  be  disarmed  completely, 
both  under  the  dictates  of  international  law  and  the  provisions  of  the 
municipal  law  of  Spain.  Mr.  Benavides  took  my  note  and  said  that  he 
would  attend  to  the  affair  immediately,  and  have  it  set  right  this  day. 
I  shall  advise  you  hereafter  what  course  is  taken  by  this  government. 
With  the  highest  respect,  sir,  your  obedient  servant, 

HORATIO  J.  PERRY. 

Hon,  William  H.  Sbward, 


Secretary  of  State,  Washington. 
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Mr.  BenavideSj  minister  of  foreign  affairs^  to  Mr.  Perry ^   United  States 

chargi  Waffairea. 

^  [TranslatloD.] 

Department  op  State, 
Madridy  Palace^  February  12, 1865. 

Sir  :  I  have  received  your  two  notes  of  the  5th  and  9th  instant,  in 
which,  after  informing  me  of  the  arrival  of  the  iron-dad  steamer  Stone- 
wall, with  three  guns,  300  horse-power,  and  seventy-nine  men,  at  the 
port  of  Ferrol,  you  request  the  government  of  Her  Majesty  the  Queen 
not  to  permit  the  said  vessel  to  repair  nor  to  take  coals  and  provisions, 
only  enough  to  last  her  while  in  this  port. 
In  the  present  case  the  government  of  Her  Majesty  must  adhere  to  the 

decree  of  the  17th  of  June,  1861,  the  object  of  which  was  to  pre- 
[465]    vent  Spaniards  from  interfering  *in  the  struggle  now  going  on  in 

the  United  States,  as  all  private  interest  is  stimulated  by  the  hope 
of  gain.    It  was  to  be  feared  they  would  take  part  on  either  side. 

In  consequence  of  this  the  government  of  Her  Majesty  has  ordered 
instructions  to  be  given  to  the  captain-general  of  the  department  of 
Ferrol  not  to  permit  other  than  necessary  repairs  to  the  steamer  Stone- 
wall, to  be  determined  by  the  commander  of  engineers,  so  as  to  make 
her  sea- worthy,  but  not  to  improve  or  increase  her  sea- fitness  or  military 
efficacy. 

In  reference  to  your  remarks  about  the  arrival  of  the  Stouewall 
at  Ferrol,  I  must  say  she  came  with  papers  in  due  form,  without  the 
least  indication  that  she  wished  to  take  on  articles  contraband  of  war ; 
whereas  examinations  of  her  damages  show  she  put  in  under  stress,  for 
certain  safety. 

This  being  the  case,  the  government  of  Her  Majesty  could  not  disre- 
gard the  voice  of  humanity  in  perfect  harmony  with  the  laws  of  neu- 
trality, and  does  not  think  they  are  violated  by  allowing  a  vessel  only 
the  repairs  strictly  necessary  to  navigate  without  endangeriug  the  lives 
of  the  crew. 

I  hope  you  will  be  satisfied  with  these  lawful  reasons  for  the  resolution 
in  regard  to  the  Stonewall,  and  will  accept  the  assurances  of  my  most 

distinguished  consideration. 
[466]  ♦A.  BENAVIDES. 

The  United  States  Charge  d'Apf aires. 


Mr.  Perry ^  United  States  c1iarg6  Waffaires^  to  Mr.  Seward^  Secretary  of 

State. 

[Extract] 

Legation  op  the  United  States, 

Madridy  February  20, 1865. 
Sir  :  On  Friday,  the  17th  instant,  Mr.  Mercier  sent  to  the  Spanish 
minister  of  state  (Mr.  Benavides)  a  Uttle  note,  inclosing  a  telegraphic 
instruction  from  Mr.  Drouyn  de  Lhuys  to  Mr.  Mercier,  informing  him 
that  a  commission  rogatoire  had  issued  from  the  French  government  to 
inquire  into  the  circumstances  of  the  abduction  of  several  French  sailors 
by  the  Stonewall,  as  was  alleged,  against  their  will,  and  directing  him 
to  request  the  Spanish  government  to  detain  that  ship  until  this  busi- 
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ness  could  be  settled.    I  saw  the  original  note  and  the  telegram  as  it 
was  deciphered  and  sent  to  the  Spanish  state  department. 
With  sentiments  of  the  highest  respect,  sir,  your  obedient  servant, 

IIOEATIO  J.  PERRY. 
Hon.  William  H.  Seward, 

Secretary  of  State,  Washington. 


Mr,  Perry,   United  States  chargS  d'affaires,  to  Mr.  Seward,  Secretary  of 

State. 

[467]  •[Extract.] 

Legation  of  the  United  States, 

Madrid,  February  25,  1865. 
Sir:  I  have  the  honor  to  transmit,  inclosed,  the  translation  of  Mr. 
Beuavides's  note  to  me  of  the  21st  instant,  in  reply  to  mine  of  the  18th 
instant,  which  was  forwarded  as  inclosnre  (J  of  dispatch  No.  168,  of 
February  20.  Tliis  note  confirms  the  result  announced  to  you  in  that 
dispatcli.  Last  night  in  company  I  saw  Mr.  Benavides  and  inquired  of 
him  if  this  note  was  intended  to  be  the  end,  or  whether  repairs  on  the 
Stonewall  wouUl  ever  be  recommenced  in  this  jurisdiction.  Mr.  Bena- 
vides said  no,  that  this  was  the  end  of  repairs  on  that  ship,  and  that 
such  was  the  meaning  of  his  note. 
With  sentiments  of  the  highest  respect,  sir,  your  obedient  servant, 

HORATIO  J.  PERRY. 
Hon.  William  H.  Seward, 

Secretary  of  State,  Washington. 


[Inclosure.] 
Mr.  Benavides,  ministsr  of  foreign  affairs,  to  Mr.  Perry,  chargS  d'affaires, 

[Translatiou.] 

Department  of  State, 

Madrid,  Palace,  February  21,  1865. 
Sir  :  I  have  had  the  honor  to  receive  your  note  of  the  18th  in- 
[468]  stant,  in  which  yon  are  so  good  as  to  *manifest  to  me,  referring 
to  telegraphic  dispatches  of  the  consular  agent  of  the  United 
States  at  Ferrol,  that  after  the  termination  of  the  repairs  on  the  iron- 
clad steamer  Stonewall  this  vessel  is  still  not  in  a  condition  to  take  the 
seas,  because  of  certain  radical  defects  of  construction  which  you  solicit 
may  not  be  permitted  to  be  remedied  in  the  ship-yard  of  the  said  port 
of  ii'errol,  nor  in  any  other  in  Spain. 

The  reasons  which  yon  present  in  support  of  yonr  wishes  have  been  duly 
appreciated  by  the  government  of  the  Queen,  which,  being  convinced  of 
its  duty  not  to  separate  its  conduct  from  the  line  marked  out  for  it  in 
the  royal  decree  of  June  17,  1861,  has  dictated  the  proper  orders  that 
it  be  thus  done  in  the  case  to  which  you  refer. 

The  niiuisterof  marine,  confirming  the  orders  previously  communicated, 
that  the  repairs  wliich  might  be  made  on  the  Stonewall  should  not  be  such 
as  to  better  her  military  or  sea-going  qualities,  has  instructed  the  naval 
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authority  at  Ferrol  to  strictly  comply  with  those  orders,  and  not  to 
permit  any  other  work  on  the  said  vessel  than  that  qualified  by 

[469]    the  commandant  of  naval  engineers  *as  indispensable  to  repair 
the  particular  damage  which  obliged  her  to  come  into  the  port 

where  she  now  is. 
I  take  pleasure  in  believing  that  yon  will  find  this  resolution  of  Her 

Majesty's  government  in  accordance  with  the  suggestion  of  the  note  to 

which  I  reply,  and  lavail  myself  of  this  occasion  to  renew  to  you  the 

assurance  of  my  distinguished  consideration. 


The  Charge  d'affaires  of  tlie  United  States. 


A.  BENAVIDES. 


[470]    *Mr.  Perry ^  United  States  cliarg6  d'affaires^  to  Mr,  BenavideSj  min- 
ister of  foreign  affairs, 

Madrid,  March  7, 1865. 

Sir  :  I  have  the  honor  to  inclose  copy  of  a  dispatch  received  from 
the  consul  of  the  United  States  at  Liverpool,  which  informs  me  that 
about  thirty  men,  formerly  belonging  to  the  pirate-ship  Florida,  engaged 
in  the  military  service  of  the  rebel  faction  now  in  insurrection  in  the 
United  States,  are,  or  soon  will  be,  on  their  way  to  join  the  iron-clad 
vessel  Stonewall  now  at  anchor  at  the  port  of  Ferrol.  For  this  purpose 
it  was  supposed  they  would  be  sent  by  steamer  from  Calais  to  some  port 
in  Spain,  but  it  is  also  very  possible  that  they  may  proceed  by  land 
from  that  place  to  Ferrol. 

In  laying  these  facts  before  your  excellency  I  have  to  beg  that  the 
proper  orders  be  issued  to  Her  Majesty's  authorities  on  the  frontiers  of 
France  and  Portugal,  and  at  all  the  ports  on  the  Atlantic  coast,  not  to 
permit  the  entrance  into  Spain  of  these  men  in  the  military  service  of 
the  so-called  Confederate  Suites  for  the  purpose  of  joining  the  armed 
expedition  preparing  aboard  the  Stonewall  to  make  war  upon  the  United 
States,  but  to  impede  their  journey  in  that  direction,  and  separate  them 
effectually  from  that  port.  I  beg  also  that  renewed  orders  may  be  given 
to  the  authorities  at  Ferrol,  in  view  of  these  facts,  to  prevent  by  every 
means  in  the  power  of  Her  Majesty's  government  the  joining  of 
[471]  more  men  to  *this  armed  expedition  aboard  the  steamer  Stone- 
wall, whether  they  present  themselves  singly  or  in  bands,  coming 
by  sea  or  land  to  that  port. 

And  I  avail  myself  of  this  occasion  to  renew  to  your  excellency  the 
assurance  of  my  most  distinguished  consideration. 

HORATIO  J.  PERRY. 

His  Excellency  the  Minister  of  State  of  Her  Gatliolic  Majesty. 


The  military  governor  of  Ferrol  to  the  consular  agent  of  the  United  States. 

[Translation.] 

In  reply  to  your  communication  of  the  7th  instant,  I  have  ordered 
the  commandant  sergeant-major  of  this  fortified  place  to  pass  on  board 
the  confederate  brig  Stonewall,  and  claim  of  her  commander  the  indi- 
viduals belonging  to  the  English  ship  Cleodon  moored  in  this  ship-yard 
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of  the  Grava ;  having  answered  the  former  that  not  one  of  said  indi- 
viduals had  enlisted  in  the  vessel  under  his  command,  and  that,  in  ob- 
servance of  neutrality,  of  the  seventy-nine  men  of  the  crew  with  which 
she  entered  port  the  said  brig  now  lacked  two.  And  I  have  the  pleas- 
ure to  transmit  this  to  you  in  reply  to  your  said  communication. 

God  guard  you  many  years. 

The  biigadier-goveruor, 

JOSfi  DE  LA  ZENDIFA. 

Ferrol,  March  10, 1865. 


[472]    *Mr.  Benavides,  minister  of  foreign  affairs,  to  Mr.  Perry ,  United 

States  charg6  d'affaires. 

[Translatioc] 

Department  of  State, 

Palace,  Madrid.  March  21,  1865. 
Sir  :  Reserving  the  privilege  to  communicate  to  you  whatever  the 
authorities  of  the  Ferrol  may  reply  hereafter  with  respect  to  the  fraudu- 
lent increase  of  the  crew  of  the  corsair  Stonewall,  to  which  your  notes 
of  the  7th  instant  refer,  I  have  the  honor  now  to  communicate  that  the 
captain-general  of  that  marine  department  said,  in  a  telegram  the  day 
before  yesterday  to  the  minister  of  marine,  that  the  Stonewall  had  not 
enlisted  any  men  at  all. 
I  avail  myself  of  this  occasion  to  renew,  &c.,  &c. 

A.  BENAVIDES. 
The  Charge  d'affaires  of  the  United  States. 


Mr.  Benavides^  minister  of  foreign  affairs,  to  Mr.  Perry,  United  St<ites 

xharg4  d'affaires. 

[Translation.] 

Department  of  State, 

Madrid,  Palace,  March  22,  1865. 
Sir:  I  have  the  honor  to  reply  to  your  note  of  yesterday  relative  to 
the  enlistment  of  seamen,  which,  it  is  said,  the  confederate  steamer 
Stonewall  has  effected  at  the  Ferrol;  that  the  same  day  I  trans- 
[473]    ferred  it  to  the  minister  of  marine  for  him  to  *adopt  the  proper 
measures  to  procure  that  the  commander  of  said  vessel  should 
set  on  shore  the  men  which  it  seems  he  has  fraudulently  embarked. 
I  avail  myself  of  the  occasion,  &c.,  &c. 

A.  BENAYIDES. 
The  Charg]^  d'affaires  of  the  United  States. 


Mr,  Perry,  United  States  charg4  d'affaires,  to  Mr.  Benavides,  minister  of 

foreign  affairs. 

[Translation.] 

Madrid,  March  23, 1865. 
Sir:  I  have  just  learned  that  yesterday  and  to-day,  after  two  at- 
tempts which  the  vessel  Stonewall  has  made  to  leave  the  bay,  finding 
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that  her  sea-goiui?  qualities  do  not  permit  her  to  sustain  the  movement 
of  a  heavy  sea,  she  has  returned  again  to  the  port  of  l^'errol,  and  will 
seek  to  obtain  from  Her  Majesty's  authorities  permission  to  make  the 
repairs  which  she  needs. 

Your  excellency  will  call  to  mind  the  note  which  I  had  the  honor  to 
address  you  on  the  18th  of  last  month,  and  that  in  which  your  excel- 
lency was  pleased  to  reply,  dated  the  2l8t  of  the  same  month,  as  well 
as  the  verbal  confirmation  you  gave  me,  saying  that  the  Stonewall 
would  not  be  permitted  to  do  any  more  work  or  repairs  in  the  Span- 
[474J  ish  ship-yards  than  those  repairs  which  she  had  already  ♦termi- 
nated. I  had  the  satisfaction  to  transmit  these  assurances  imme- 
diately to  the  Government  at  Washington,  thus  attenuating  the  impor- 
tance of  the  conflict  marked  by  my  protest  of  the  9th  of  February, 
which  made  the  government  of  Her  Catholic  Majesty  responsible  for  the 
consequences  which  might  follow  from  the  grant  of  repairs  of  this  ves- 
sel. I  now  come  to  inform  your  excellency  that,  in  effect,  the  constructor 
of  the  Stonewall  came  from  Bordeaux  to  Ferrol,  and  after  an  exam- 
ination of  the  vessel  indicated  the  work  which  was  to  be  done,  for  which 
he  said  that  the  ship  ought  to  apply  to  enter  anydock.  I  had  also  the 
resolution  arrived  at,  relative  to  this  work  by  the  so-called  Commander 
Barron,  commanding  this  naval  department  of  the  Confederate  States 
of  America,  whose  headquarters  are  at  Paris,  where  Captain  Page,  of 
the  Stonewall,  repaired  to  consult  upon  this  business. 

The  movements  of  the  Stonewall  recently,  toshow  that  shecannot  keep 
the  sea  in  the  state  in  which  she  now  is,  are  clearly  connected  with  these 
antecedents,  and  we  ought  toexpect  immediately  herdemand  to  Her  Maj- 
esty's authorities  to  be  permitted  to  begin  the  work.  But  I  rely  in  com- 
plete security  upon  the  good  faith  of  Her  Majesty's  government,  and 
since  the  assurances  which  your  excellency  has  been  pleased  to 
[475]  give  me  by  word  and  writing,  1  know  that  *no  work  of  repairs 
whatever  will  be  permitted  to  this  vessel,  within  this  jurisdiction, 
besides  the  repairs  she  already  received  in  February,  and  that  if  her 
seagoing  qualities  will  not  permit  her  to  keep  the  sea  with  heavy 
weather,  she  tvill  have  no  resource  but  to  wait  for  better  weather  and  a 
sea  more  adapted  to  her  bad  condition. 

In  this  connection  I  avail  myself  of  the  occasion  to  renew  to  your 
excellency  the  assurance  of  my  most  distinguished  consideration. 

HOEATIO  J.  PERRY. 


Mr,  BenavideSj  miniatet^  of  foreign  affairs^  to  Mr.  Perry ^  United  States 

chargS  d'affaires, 

[Traoslation.] 

Department  op  State, 

Madrid  J  Palace^  March  24,  1865. 
Sir  :  I  have  the  honor  to  inform  you  that  as  soon  as  I  received  your 
note  of  yesterday  relative  to  the  confederate  steamer  Stonewall,  I  com- 
municated it  to  the  minister  of  marine,  charging  him  that  under  no  pre- 
text should  he  permit  any  work  whatsoever  to  be  done  on  said  vessel. 
I  avail  myself  of  this  occasion  to  renew,  &c.,  &c., 

A.  BENAVIDES. 
The  CHAR016  D'AFFAIRES  of  the  United  States. 
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[476]     *Mr.  Benevidesj  minister  of  foreign  affairs j  to  Mr.  Perry ^  United 

States  chargi  (V affaires. 

Department  of  State, 

Madrid,  Palace,  April  1,  1805. 

Sir:  I  have  the  honor  to  inform  you  that,  according  to  the  report 
given  by  the  captain  general  of  the  department  of  Ferrol,  to  the  min- 
ister of  marine,  the  Stonewall  left  that  port  on  the  24th  of  March  last, 
at  half-past  10  o'clock  in  the  morning,  accompanied  by  Her  Majesty's 
frigate  Conception. 

At  noon  the  frigate  being  within  the  following  limits :  Cape  Prior, 
north  530  east,  Corunna  light,  south  32^  east,  and  the  Stonewall  about 
one  mile  ahead,  about  west-northwest  of  the  meridian,  the  Conception 
stopped  her  engine,  lowered  and  raised  her  ensign,  with  a  cannon-shot,  to 
-signify  to  the  confederate  vessel  the  extent  of  the  jurisdictional  zone,  and 
then  steamed  back  slowly  to  the  mouth  of  the  port  of  Ferrol,  where  she 
remained  to  watch  the  movements  of  the  Stonewall,  which  vessel  came 
back  about  2  p.  m.,  hoisting  Spanish  colors  at  the  foretop  as  a  signal  for 
communication. 

The  commander  of  the  Conception  says : 

They  sent  the  mate  to  me  to  ask  permission  to  return  to  the  entrance  of  the 
[477]  harbor  and  comronnicate  with  shore.  I  refused  permission,  and  said  as  "they 
had  repaired  damages,  and  gone  out  without  new  accidents,  they  could  con- 
tinue on  tlieir  course.  The  boat  went  back,  but  soon  returned,  insisting  on  the  de- 
mand. I  again  refused,  and  added  tliat  it  was  an  abuse  of  hospitality.  I  atterward 
steamed  a  little  north  of  meridian,  and  finding  the  Stonewall  nine  or  ten  miles  north, 
at  4  o'clock  1  returned  to  this  port,  (Ferrol,)  where  I  anchored  at  half-past  4. 

,  In  communicating  to  you  these  details,  ns  another  proof  of  the  desire 
of  the  government  of  the  Queen  my  lady  to  comply  strictly  with  the 
duties  of  neutrality  imposed  by  the  royal  decree,  and  to  preserve  and 
cultivate  the  good  relations  existing  between  Spain  and  the  United 
States,  I  repeat  the  assurance  of  my  distinguished  consideration. 

A.  BENAVIDBS. 
The  United  States  Ch1bg6  d'affaires. 


[478J  •¥!.— SWITZERLA:ND. 

No.  1.  Code  p^nal  f^d^ral. 

No.  2.  Notification  concerning  neutrality,  1859. 

No.  S.  Neutrality  ordinance,  1859. 

No.  4.  Report  on  neutrality,  1859. 

No.  5.  Foreign-enlistment  act,  1859. 

No.  6.  Message  of  the  federal  council  concerning  the  maintenance  of 
neutrality,  1870. 

No.  7.  Neutrality  ordinance,  1870. 

No.  8.  Message  of  the  federal  council  concerning  the  maintenance  of 
neutrality. 

[480, 481] 


[482]  •No.  1.— CODE  Pf.NAL  FfiDfiRAL. 

[Extrait.] 
Seconde  pabtie. — I)es  diverses  csp^4^s  de  crimes  et  de  d6lits. 
TiTRE  II. — Des  crimes  et  des  dMits  contre  les  Hats  etranqers.      t 
Aet.  41.  Quiconque  viole  un  territoire  stranger,  ou  commettoul  autre 
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acte  coutraire  au  droit  des  gens,  est  puui  de  I'emprisonnement  ou  de 
Tamende. 

Art.  42.  L'outrage  public  envers  une  natiou  ^trangero  ou  son  sou- 
verain,  ou  un  gouvernement  Stranger,  sera  puni  d'une  amende  qui  pent 
^tre  port6e  a  fr.  2,000  et,  dans  des  cas  graves,  etre  curaul^e  avee  six 
mois  au  plus  d'emprisonnement.  Les  poursuites  ne  peuvent  toutefois 
^tre  exercdes  que  sur  la  demande  du  gouvernement  Stranger,  pourvu 
qu'il  y  ait  r6eiprocit<S  envers  la  confederation. 

Art.  43.  L'outrage  ou  les  mauvais  trait^^ments  exerc^s  envers  le  re- 
pr^sentant  d'une  puissance  6trangfere  accredits  anpres  de  la  conf^^d^ra- 
tion,  sont  punis  de  deux  ans  au  plus  d'emprisonnement  et  d'une  amende 

qui  pent  s'^lever  k  2,000  francs. 
[483]       *Art.  44.  La  poursuite  et  le  jugement  des  cas  pr^vus  aux  ar- 
ticles 41,  42  et  43  n'ont  lieu  que  sur  la  decision  du  conseil  f6d6ral 
conform^raent  k  Particle  4  de  la  lot  f^d^rale  sur  la  procedure  p6nale  du 
27  aotit  1851. 

Ainsi  d6cT^t6  par  le  conseil  national  Suisse. 

Berne,  le  3  f^vrier  1853. 

Au  nom  du  conseil  national  Suisse. 

Le  PrS»ident,  HUNGERBULER. 
Le  Secretmre,  SCHIESS. 

Ainsi  d^cr^te  par  le  conseil  des  ^tats  Suisse. 

Berne,  le  4  f^vrier  1853. 

Au  nom  du  conseil  des  ^tats  Suisse. 

Le  Prhident^  F.  BRIATTE. 

Le  Secretaire,  J.  KERN-GERM  ANN, 


No.  2.— NOTIFICATION  DU  CONSEIL  Ff!DfiRAL  CONCERNANT   LA  NEUTRA- 
.     LITfi  DE  LA  SUISSE,  (DU  14  MARS  1859.) 

Bien  que  les  ^tats  de  I'Europe  jouissent  pleinement  aujourd'bui  des 
bienfaits  de  la  paix.  Ton  ne  saurait  disconvenir  que  la  contiance  dans  la 

stability  de  cet  6tat  de  cboses  n'ait  subi  un  (^»branlement  et  qu'il 
[484]    n'existe  des  motifs  d'adraettre  *que  la  tranquillity  g^»n^rale  pourra 

etre  troubl^e  par  la  possibility  de  graves  6v(Snements. 
Dans  de  telles  conjonctures,  la  Suisse  doit  ^  sa  dignit^*,  k  son  cawct^re 
d'etat  ind^pendant  et  libre,  comme  ^  sa  constitution  politique  et  ^  son 
organisation,  de  se  prononcer  ^  temps  et  sans  detour  sur  I'attitude  qu'elle 
se  propose  d'observer  en  regard  de  certaines  6ventualit<33,  suivant  la 
position  qui  lui  est  faite  par  sa  situation,  son  histoire,  ses  besoins  int6- 
rieurs  et  ses  rapports  avec  les  ^tats  (Strangers. 

Le  conseil  f^d^ral  le  declare  done  de  la  mani^re  la  plus  formelle,  si  la 
paix  de  I'Europe  vient  ^  etre  troubl^e,  la  confederation  Suisse  d^fendra 
et  mdintiendra,  par  tons  les  moyens  dont  elle  dispose,  Pint^grit^  et  la 
neutrality  de  son  territoire,  auxquelles  elle  a  droit  en  sa  quality  d'6tat 
ind(Spendant,  et  qui  lui  ont  etc  solennellement  reconnues  et  garanties  par 
les  traites  europ^ens  de  1815.  Elle  accomplira  loyalement  cette  mission 
envers  tons  6galement. 

Les  traites  de  1815  ddclarent,  en  outre,  que  certaines  portions  du  ter- 
ritoire de  la  Savoie,  qui  font  partie  int<3grante  des  6tats  de  saMaj68t4 

le  Roi  de  Sardaigne,  sont  comprises  dans  la  neutrality  Suisse. 
[485]       *11  r^sulte  en  effetdeces  traites,  savoir:  la  declaration  des  hautes 
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puissances  du  29  mars  1815  et  Facte  d'accession  de  la  diete 
Suisse  du  12  aoftt  1815,  I'acte  final  du  congres  de  Vienue  du  9  juin 
1815,  (Art.  92,)  la  paix  de  Paris  dn  20  novembre  1815,  (Art.  3,)  et 
Facte  du  m^me  jour  portant  reconnaissance  et  g  irantie  de  la  neutrality 
per|>^tuelle  de  la  Suisse  et  de  Finviolabilit^  de  son  territoire,  que  les 
parties  de  la  Savoie  d^sign^es  dans  ces  actes  sont  au  b^n^flce  de  la  m^ine 
neutrality  que  la  Suisse,  avec  la  clause  sp^ciale  que,  ''toutes  les  fois  que 
les  puissances  voisines  de  la  Suisse  se  trouveront  en  ^tat  d'liostilit^s 
ouvertes  ou  immiuentes,  les  troupes  de  sa  Majesty  le  Roi  de  Sardaigne 
qui  pourraient  se  trouver  dans  les  provinces  ueutralis^es,  se  retireront 
et  pourront,  h  cet  effet,  passer  par  le  Valois,  si  cela  devient  n^cessaire  ; 
qu'aucunes  autres  troupes  armies  d'aucune  puissance  ne  pourront  y 
stationner  ni  les  traverser,  sauf  celles  que  la  confederation  Suisse 
jngerait  ^  propos  d'y  placer." 

Les  dispositions  pr^citees  des  trait^s  g^neraux  ont  6t6  expressement 
confirmees  dans  tons  leurs  points  par  le  traite  special,  qui  a  6t6  conclu 
lel6  mars  1816,  en tre  la  confederation  etsa Majesty  leRoi  de  Sardaigne. 

Sideslorsles  circonstancesle  redaraent,  et  pourautant  que  la  me- 
[486J  sure  sera  uecessaire  pour  assurer  et  defendre  sa  neutralite  et  •Pin- 
tegrite  de  son  territoire,  la  confederation  Suisse  fera  usage  du 
droit  qui  lui  a  ete  confere  par  les  traites  europeens  d'occuper  les  parties 
neutralisees  de  la  Savoie.  Mais  il  est  bien  entendu  que  si  la  confedera- 
tion recourt  k  cette  mesure,  elle  respectera  scrupuleusement,  et  sous 
tons  les  rapports,  les  stipulations  des  traites,  et  entre  autres  celle  qui  dit 
que  Foccupation  militaire  Suisse  ne  portera  aucun  prejudice  ^  Fadminis- 
tration  etablie  par  sa  Majeste  sarde  dans  les  dites  provinces. 

Le  conseil  federal  declare  qu'il  s'efforcera  de  se  mettre  d'accord  avec 
le  gouvernement  de  sa  Majeste  le  Roi  de  Sardaigne  au  sujet  des  con- 
ditions speciales  d'uue  telle  occupation. 

Le  conseil  federal  selivre,  en  terminant,^  Fespoirqueces  declarations, 
aussi  franches  que  loyales,  seront  favorablement  accueillies  et  que  les 
hautes  puissances  sauront  parfaiteuieut  apprecier  le  point  de  vue 
auquel  il  a  dd  se  placer  en  presence  de  la  situation  politique  aQtuelle  et 
dans  la  prevision  des  eventualites  qui  peuvent  surgir. 
II  saisit  avec  empressement,  etc. 

Bebne,  le  14  mars  1859. 

Au  nom  du  conseil  federal  Suisse. 

Le  Prhident  de  la  Confed^ation,  aTJEMFFLl. 
Le  Chancelier  de  la  Conf^et^ationj  SCHIESS. 


[487]      •No.  3.— ORDONNANCE    CONCERNANT    LE    MAINTIEN   DE  LA    NEU- 
TRALITY DE  LA  SUISSE,  (DU  20  MAI  1659.) 

Le  conseil  federal  Suisse,  voulant  assurer  pour  tons  les  cas  le  bon 
ordre  sur  les  limites  du  theatre  de  la  guerre  et  prevenir  tons  les  actes 
non-compatibles  avec  la  position  neutre  de  la  Suisse,  se  fondant  sur 
Farticle  90,  cbiflfre  9.  de  la  constitution  federale,  et  sur  Farr^te  de  Fassem- 
biee  federale  du  5  mai  1859,  a  arrete  les  dispositions  suivantes,  qui  sont 
publiees  par  la  presente,  pour  que  chaun  ait  h  s'y  conformer : 

Art.  1.  L'exportation  d'armes,  de  poudre  et  de  munitions  de  guerre 
en  general  par  la  frontifere  suisse-italienne  est  interdite,  ainsi  que  tout 
rassembleraent  d'objets  de  cette  nature  dans  la  proximite  de  la  dite 
frontiere. 

En  cas  de  contravention,  les  marcbandises  seront  mises  sous  sequestre. 
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Art.  2.  Les  armes  et  munitions  qui  seront  apportees  d'ltalie  sur  tev- 
ritoire  Suisse  par  des  r^fugi^s  ou  deserteurs,  ou  de  toute  autre  mauiere, 

seront  pareillement  s^questi^es. 
f488J       ♦Sont  except^s  les  arrnes  de  voyageurs   pourvus  de  papicrs 
r^guiiers   ou  de  ref'ugi^s  qui  se  rendent  imm^diateoient  dans 
I'int^rieur  de  la  Suisse. 

Art.  3.  II  est  interdit  d'acheter  ou  en  g^u^ral  de  prendre  possession 
d'armes,  munitions  et  objets  d'^quipement  apport^s  par  des  deserteurs 
par  delsila  fronti^re,  etles  objets  de  cett^  nature  seront  saisis  lors  m^me 
qu'ils  seraient  trouv^s  entre  les  mains  de  tierces  person nes. 

Art.  4.  Les  r^t'ugies  ou  deserteurs  arrivant  dans  les  territoires  limi- 
trophes  italiens  seront  internes  it  une  distance  convenable.  Le  conseil 
federal  flxera  les  limites  de  I'internement  partout  oil  cela  sera  n^ces- 
saire. 

Sont  except^s  les  vieillards,  les  femmes,  les  enfants,  les  malades  et 
les  personnes  dont  on  a  des  motifs  suflBsants  d'admettre  qu'elles  se  com- 
porteront  tranquillement. 

II  ne  sera  tol6r6  aucun  rdfugi^  ou  d^serteur  quelconque  sur  le  terri- 
toire  au  sud  de  Lugano,  ainsi  que  sur  celui  qui  s'^tend  entre  la  Tresa 
d'un  c6t6  et  Lugano  et  Breno  de  I'autre.  Sont  except^s  les  propri6taires 
de  biens-fonds  y  situes,  aussi  longtemps  qu'ils  se  comporterout  tran- 
quillement. 
[489]  Dans  le  cas  oti  des  r^fugi^s  ou  deserteurs  *se  concentreraient  en 
trop  grand  nombre  dans  les  districts  situes  en  arri^re,  le  conseil 
Inderal  se  reserve  d'aviser  ulterieurement. 

Les  retugids  ou  deserteurs  qui  ne  se  soumettent  pas  aux  ordres  des 
autorit^s,  ou  donneront  d'ailleurs  matiere  ^  des  reclamations,  seront  im- 
mediatement  renvoyes. 

Art.  5.  Le  passage  de  gens  aptes  au  port  d'armes  par  le  territoire 
Suisse  pour  se  rendre  du  territoire  de  Pune  des  puissances  bellige- 
rautes  sur  celui  de  I'autre  est  interdit.  Les  individus  de  cette  cate- 
goric seront  envoyes  dans  I'interieur  de  la  Suisse,  ^  moins  qu'ils  ne  pre- 
fereut  retourner  sur  leurs  pas. 

Art.  6.  Les  gouvernements  des  cantons  fronti^res  Orisons,  Tessin 
et  Valois,  ainsi  que  les  commandants  militaires  en  fonction,  sont 
charges  de  Pexecution  de  la  presente  ordonnaoce.  Le  departement  du 
commerce  et  des  peages  est  charge  de  r<»xecution  en  ce  qui  concerne 
la  circulation  interdite  d'armes  et  de  munitions  ^  la  frontiere. 

Berne,  le  20  mai  1859. 

Le  President  de  la  ConfSd^ration,  ST^MPFLI. 
Le  Cltancelier  de  la  Confederation^  SCHIESS. 


[490]  No.  4.— rapport  DU  CONSEIL  F]^.DI5RAL  A  UASSEMBL^E  Ff.DfiRALE 
BUR  LES  MESURES  PRISES  DANS  L'lNT^RfiT  DE  LA  NEUTRALiTl^., 
(DU  1"  JUILLET  1859.) 

[Extniit.] 

La'rticleGde  Parr^te  que  vous  avez  pris  le  5  mai  dernier,  concemant 
la  position  neutre  de  la  Suisse,  porte  que  le  conseil  federal  aura  k  rendre 
compte  k  la  prochaine  reunion  de  Tassembiee  federale  de  I'usage  qu'il 
aura  fait  des  pleins  pouvoirs  d  lui  conftes  en  vertu  du  dit  arrete. 

Nous  avons  I'honneur  de  nous  acquitter  de  ce  mandat  en  y  joignant 
un  expose  des  evenemeuts  qui,  se  rattachant  a  la  situation  politique  de 
la  Suisse,  ont  fourni  matiere^  des  negociationset  ^  des  correspondances. 
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Heureusement  que  les  conjonctures  n'ont  pas  6t6  de  nature  Prendre  n^- 
cessaire  une  couvocation  extraordinaire  de  fassembl^e  fdil^rale. — La 
France  dans  ses  rapports  avec  les  Stats  neutres, 

Imtu6diateinent  apres  Pajournement  des  conseils  l^^j^ialatifs,  la  16ga- 
tiou  de  France  nous  fit,  au  uom  de  sou  gouverueinent,  une  coinunmication 
speeiale  sur  la  ligue  de  couduite  que  la  France,  i)reuant  pour 
[491]  base  les  principes  du  *congrcs  de  Paris  d'avril  1856,  se  propo- 
sait  de  suivre  ^  i'^gard  des  6tats  neutres  pendant  la  guerre  actuelle. 
II  r^sulte  de  ces  ouvertures  que  les  commandants  des  forces  de  terre  et 
de  mer  out  re9u  pour  instruction  de  respecter  rigoureuseraent  les  droits 
des  territoires  et  du  commerce  des  ^tats  neutres;  on  exprimait  en 
merae  temps  I'attente  que,  par  une  juste  reciprocity,  la  Suisse  observerait 
exactement  pendaut  la  dur6e  de  la  guerre  les  devoirs  d'une  stricte  neu- 
trality. Cette  declaration  pouvait  ^tre  consider^e  com  me  une  nouvelle 
confirmation  de  ce  que  la  Suisse  avait  constamment  desir^  vis^-via  de 
ses  voisins,  savoir,  I'observation  d'uno  stricte  neutrality,  devant  diriger 
toute  sa  couduite,  ainsi  qu'il  est  expose  en  detail  dans  la  circulaire  du 
14  mars. 

Dans  le  canton  du  Tessin,  la  surveillance  des  nombreux  r^fugi^s  ve- 
nant  d'ltalie  devait  redamer  tl  un  haut  degre  Tattention  des  autorit^s. 
II  etait  pareillemeut  indispensable  d'aviser  'X  des  mesures  sur  la  circula- 
tion d'arrnes  et  de  munitions.  Les  dispositions  que  nous  avons  juge 
devoir  ordonner  successiveraent  se  trouvent  resumees  dans  la  public^i- 
tion  qui  a  paru  le  20  mai.  On  y  interdisait  la  sortie  d'arrnes,  de 
[492]  poudre,  *de  munitions  i)ar  la  frontiere  auisseitalienne,  ainsi  que 
tout  rassemblement  d'objets  de  cette  nature  ^  proximity  de  la  fron- 
tiere, sous  peine  de  confiscation  en  cas  de  coutravenlion. 

Les  armes  et  les  munitions  qui  seraient  apportees  d'ltalie  sur  terri- 
toire  stiisse,  soit  par  des  r^fugi^s  et  des  d^serteurs  ou  de  toute  autre 
maniefe,  devaient  aussi  etre  saisies.  fitaient  except^es  de  cette  mesure 
les  armes  de  yoyageurs  munis  de  papiers  reguliers  ou  de  refugies  qui  se 
rendraient  immediatement  dans  I'interieur  de  la  Suisse. 

L'acliat  et  en  general  la  prise  de  possession  d'armes,  munitions  et  ob- 
jets  d'equipement  qui  seraient  apportees  en  dey^  de  la  frontiere  furent 
interdits  et  ordre  etait  donne  de  sequestrer  de  tels  objets. 

Le  passage  fut  iuterdit  aux  individus  aptes  au  port  d'armes  qui  vou- 
draient  em[)runter  le  territoire  Suisse  pour  se  rendre  du  territoire  d'une 
des  puissances  belligerantes  sur  celui  de  I'autre.  Ces  gens  devaient  fetre 
consignes  dans  I'interieur  de  la  Suisse,  k  moius  qu'ils  ne  preierassent 
retourner  1^  d'oii  ils  venaient.  Oes  dispositions  sont  absolument  con- 
formes  au  principe  de  la  neutralite  proclame  et  n'ont  pas  besoin  d'autre 
justification.  La  defense  mise  surle  transport  d'armes  et  de  mu- 
[493]  uitions  *est  fondee  sur  le  droit  des  gens,  et  il  etait  pareillemeut 
indispensable  de  tenir  les  refugies  sous  une  stricte  surveillance 
et  de  ne  pas  permettre  qu'ils  abusassent  de  I'asile  qui  leur  etait  liberale- 
ment  accorde,  pour  menacer  les  parties  belligerantes  ou  rendre  plus  dif- 
ficile la  surveillance  des  frontieres  par  nos  propres  troupes.  Notre 
commandant  de  division,  que,  dans  I'interet  de  I'unite  d'action,  nous 
avions  cbarge  du  maintien  de  la  police  das  refugies,  reyut  pour  iustruc- 
tion  de  proceder  avec  bumanite  et  d'avoir  egard  aux  circonstances  par- 
ticulieres,  et  nous  pouvons  certifier  qu'^  cet  egard  il  a  ete  fait  tout  ce 
que  I'on  pouvait  raissonablement  demander  dans  des  conjonctures  aussi 
difficiles;  naturellement  on  n'a  pu  eviter  que  certaines  mesures  fussent 
trouvees  trop  rigoureuses  par  la  population  interessee,  qui  n'etait  pas  k 
meme  d'apprecier  impartialement  la  position  de  la  Suisse  dans  ses  rap- 
ports int^rnationaux.    Pour  prouver  ^  quel  point  il  a  ete  tenu  compte 
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des  circonstances  particiili^res,  il  suflSt  dn  fait  qu'aucun  r^fugi^  de  la 
classe  civile  n'a  6t6  consign^  dans  Pint^rieur  de  la  Suisse,  et  qu'ils  ont 
tous  pu  rester  dans  le  canton  du  Tessin,  en  se  tenant,  comme  il  a'entend 
de  soi-meine,  h  nne  distance  convenable  de  I'extr^me  frontiere. 
[494]  .  .  Dansnotre  office  nous  rappelions  que  la  ♦Suisse  avaitsouffert 
vivement  des  capitulations  militaires  pendant  unelongues^vied'an- 
n^es,  et  qu'apr^s  bien  des  luttes  on  6tait  parvenu  dans  ces  derniers  temps 
&  les  supprimer,  puisque  aussibien  lesconstitutionscantonales  que  la  con- 
stitution fi^d^rale  posent  le  principe  qu'aucune  capitulation  militaire  ne 
pent  plus  dor^navant  ^tre  conclue.  La  legislation  f(6d^rale  a  fait  un  pas 
de  plus.  Les  20  juin  1849,  er  24  juillet  1855,  elle  a  d^clar6  la  continu- 
ation de  I'existence  des  capitulations  militaires  incompatibles  avec  les 
bases  politiques  de  Porgauisation  r6publicaine-d6mocratique  de  la  Suisse, 
et  en  consequence  interdit  sur  tout  le  territoire  de  la  confederation  tons 
enrdlements  pour  le  service  militaire  Stranger.  Elle  a  de  plus,  dans  le 
code  p^nal  federal,  reprime  par  Pemprisonnementetl'ainende  le  recrute- 
mentd'habitants  de  la  Suisse  pour  le  service  militaire  Stranger,  prohibe 
et  etendu  cette  comraination  aux  employes  des  bureaux  (Penr61ement 
etablis  bors  de  la  Suisse,  afin  d'61uder  la  prohibition  du  recrutement  sur 
territoire  Suisse. 

Toutes  ces  dispositions  ont  6t6  appliqu^es  d'une  mani^re  aussi  cons^- 
quente  que  possible;  preuve  en  soit  uue  sdrie  dejugements  rendus  con- 
tre  des  embaucbeurs.  Si  partout  les  infractions  n'ont  pas  6t6  atteintes 
par  le  bras  de  la  justice  p^nale,  si  la  legislation  en  vigueur  ^ii'a  pu  couper 
completement  court  {il'abus  des  enrdlements,  ceFa  est  dft  k  d'autres  circon- 
stances independantesdes  autorites federales.  Tandisque  la  Susse 
[495]  et  surtout  les  autorites  federales  font  tout ce  qu'elles  ♦pen vent  pour 
emp^cber  les  enrdlements  surle  territoire  de  la  confederation,  quel- 
ques  etats  voisins  tolerent  sans  aucune  pudeur  des  bureaux  de  recrutement 
qui  font  en  Suisse  des  enrdlements  secrets.  Toutes  les  fois  qu'on  a  pu 
attendre  quelque  succes  Ton  a  lie  des  negociations  avec  les  etats  voisins, 
afin  d'obtenir  la  suppression  des  bureaux  d'enrdlement  toiere.  Ces  ef- 
forts ont  atteint  leur  but  au  moins  en  partie. 

Nous  saisissons  cette  occasion  de  vous  reiterer  Tit.,  I'assurance  de 
notre  parfaite  consideration, 

Berne,  le  1«'  juillet  1859. 

Au  nom  du  conseil  federal  Suisse. 

Le  PrhiiUnt  de  la  Confederation,  ST^MPFLI. 
Le  Chaneelie}'  de  la  Confederation^  SCHIESS. 


No.     5.— LOI     Ff.D^RALE    CONCERN  ANT     LES    ENR6lEMENTS    POUR     UN 
SERVICE  MILITAIRE  fiTRANGER,  (DU  30  JUILLET  1859.) 

Uassembiee  federale  de  la  confederation  Suisse,  sur  le  vu  d'un  rap- 
port et  preavis  du  conseil  federal,  arrOte: 

Art.  1.  II  est  iuterdit  aux  eitoyenssuisses  de  prendre  du  service 
[496]    militaire  h  Petranger  dans  *un  corps  de  troupes  qui  n'appartient 
pas  a  Parmee  natiouale  du  pays,  sans  Pautorisation  du  conseil 
federal. 

Cette  permission  ne  pent  ^tre  accordee  par  le  conseil  federal  qu'en 
vue  de  Pinstruction  militaire,  etpourmettrecelui  qui  Pa  obtenue^m^me 
de  rendre  des  services  dans  Parmee  federale. 

Art.  2.  Tout  Suisse  qui  contreviendr'a  aux  dispositions  de  Particle  1®» 
sera  puni  d'un  emprisonnemeut  d'un  k  trois  mois  et  de  la  privation  de 
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ses  droits  politiques  pour  iin  temps  qui  ne  pourra  exc^der  cinq  ans.    (Ar- 
ticles 4  et  7  du  code  p6nal  f^d^ral  du  4  f^vri^r  1853.) 

Get  article  ne  d^roge  en  rien  aux  dispositions  p^nales  particuliferes 
que  les  lois  f6d^rale8  ou  cantonales  statuent  contre  les  citoyens  qui,  as- 
treints  an  service  militaire,  quittent  le  pays  sans  permission  ou  ne 
r^[)ondent  pas  ^  Pappel  de  la  patrie. 

Art.  3.  Quiconque  pratique  sur  le  territoire  de  la  confederation  des 
enrdlements  pour  le  service  stranger  ou  pr^te  son  concours  aux  opera- 
tions des  bureaux  de  recrutement  etablis  en  dehors  de  la  Suisse,  dans  le 
but  d^eiuder  la  defense  d'enrdler  sur  territoire  Suisse  ou  qui  coopi^re 
sciemment  ^  ces  enrdlements  d'une  maniere  quelconque,  parexom- 
[497]  pie  en  ^cceptant  *des  demandes  de  service,  en  tenant  des  bureaux 
d'adresses,  en  pay  ant  des  frais  de  voyage,  en  fournissant  des 
feuillesde  route  ou  des  recommendations,  sera,  selon  le  degre  de  sa  co-op- 
eration, puni  d'un  emprisonnement  de  deux  mois  ^  trois  ans,  d'une  amende 
que  pent  etre  portee  ^  1,000  francs  et  de  la  privation  de  ses  droits  poli- 
tiques jusqu'^  dix  ans. 

Si  le  deiinquant  s'est  engage  par  une  convention  h  former  pour  le 
service  d'un  etat  etranger  un  corps  de  troupes  compose  en  entier  ou  en 
partie  de  ressortissants  suisses,  Pemprisonnement  pent  etre  porte  ^  cinq 
ans,  Pamende  k  10,000  francs  et  la  privation  des  droits  politiques  ^  dix 
ans. 

Art.  4.  Si  les  autorites  de  quelques  cantons  n'executent  pas  les 
prescriptions  des  lois  federales  contre  le  service  militaire  *k  Petranger,  le 
conseil  federal  nantira  fa  juridiction  penale  de  la  confederation  pour 
autaut  qu'il  est  necessaire  en  vue  d'assurer  une  egale  application  de  ces 
lois  dans  toutes  les  parties  de  la  Suisse. 

Art.  5.  ^article  65  du  code  penal  federal  du  4fevrier  1853  et  la  lettre 
d  de  Particle  98  du  code  penal,  pour  les  troupes  federales  du  27  aoiit  1851, 

sont  abroges  et  remplaces  par  la  presente  loi. 
[498]       Art.  6.  Cette  loi  entre  immediatement  *en  vigueur. 
Le  conseil  federal  est  charge  de  son  execution. 

Ainsi  arr^te  par  le  conseil  national  Suisse. 

Berne,  le  30  juillet  1859. 

Le  PrMdent,  PEYER  IM  HOF. 
Le  Secretaires  SCHIESS. 

Ainsi  arrete  par  le  conseil  des  etats  Suisse. 
Berne,  le  30  juillet  1859. 

Le  Prhident,  F.  BRIATTE. 
Le  Secretaire,  J.  KERN-GERMANN. 
Le  conseil  federal  decrete : 
La  loi  federale  ci-dessus  sera  mise  A  execution. 
Berne,  le  3  aoiit  1859. 

Le  President  de  la  ConfMSration,  ST^MPFLI. 
Le  Chancelier  dela  Confederation,  SCHIESS. 


No.  6.— MESSAGE  DU  CONSEIL  FI5d£RAL  A  LA  HAUTE  ASSEMBLl^E  FJIdJ!- 
RALE  CONCERNANT  LE  MAINTIEN  DE  LA  NEUTRALITY  PENDANT  LA 
GUERRE  ENTRE  LA  FRANCE  ET  L^ALLEMAGNE,  (DU  28  JUIN  1871.) 

[Extrait.1 

[499]        .    .    •    ♦Au  point  de  vue  de  la  police,  la  defense  de  la  neutralite 
n'a  plus  oflfert  de  diflScultes  particulieres  depuis  notre  dernier  rap- 
port, du  8  decembre  1870.    Xous  avons  vu  diminuer  les  essais  de  con- 
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trebande  d'armes  et  de  munitions,  grace  ^  an  contrdle  rigoureux  et  aux 
nombreux  si^questres  d'armes  qu'on  soupgonnait  etre  destiuf'es  ^  I'ex- 
portation,  parce  qu'elles  se  trouvaient  tout  pres  de  la  froutiere  et  que, 
pour  la  plupart,  elles  portaient  de  fausses  declarations.  D'uu  autre  c6t6, 
ces  s^questres  ont  donne  lieu  ^quelques  reclamations;  on  les representait 
comme  des  atteintes  portees  k  la  liberte  d'industrie  garantie  par  la  con- 
stitution. Mais  il  est  ^videut  qu'on  ne  pouvait,  pour  opdrer  ses  saisies, 
atteudre  que  les  armes  et  les  munitions  eussent  dejtl  francbi  la  froutiere 
on  s'en  trouvassent  si  rapprocb^es  qu'il  fut  impossible  d'on  empecber  la 
sortie,  surtout  sur  les  points  de  la  froutiere  qui  sont  traverses  par  un 
cbemin  de  fer.  Toutet'ois,  afin  de  pouvoir  r^parer  promptement  toute 
erreur  ^ventuelle,  les  personnes  interess^es  ont  toujours  eu  Je  droit  de 
presenter  de  suite  Icur  reclamation;  mais  on  a  pu  presque  chaque  fois 
constater  qu'on  avait  bien  k  faire  k  des  tentatives  de  contrebande  et  que 
malgre  toute  la  vigilance  desirable  il  6tait  impossible  d'emp^cher  toutes 

les  exportations  defendues.  .  .  . 
f.jOO]  *La  cooperation  du  d<3partement  du  commerce  et  des  phages  pour 
Texecution  de  I'ordonnance  du  conseil  federal  concernant  la  neu- 
tralite  de  la  Suisse,  en  date  du  IG  juillet  1870,  s'est  bornee  en  realite  k 
rinterd'ction  du  commerce  d'armes  et  de  materiel  de  guerre.  Les  me- 
sures  prises  pour  surveiller  I'exportation  des  cbevaux,  en  execution  de 
reievatiou  de  la  taxe  d'exportation  decretee  par  le  conseil  federal,  avait  en 
l»lut6t  trait  aux  preparatifs  militaires  de  la  confederation  qu'un  maintien 
de  la  position  neutre  de  la  Suisse  en tre  les  deux  puissances  belligerant<}8. 

Dans  son  rapport  du  11  novembre,  le  deparlement  avait  [)resente  au 
conseil  iederal  un  tableau  sommaire  des  saisies  d'armes  et  de  ma- 
teriel de  guerre  executees  par  Tadministration  des  peages. 

Le  tableau  ci-joint  renferme  la  liste  de  toutes  les  saisies  de  ce  genre 
operees  depuis  la  decision  du  conseil  federal  du  16  juillet  jusqu'a  la 
levee  de  cefte  mesure,  en  date  du  3  mars  dernier.  Le  resultat  prouve 
que  le  personnel  de  Tadministration  des  peages  s'est  acquitte  avec  ac- 
tivite  et  perseverance  de  cette  tacbe  ingrate,et  qu'en  general  il  aete 
[501]  fait  sous  ce  rapport  tout  ce  qu'il  etait  possible  d'obteuir  en  *egard 
aux  grandes  difficultes  auxquelles  faisait  dej^  allusion  le  rap- 
port du  departement  en  date  du  11  novembre  1870 

Berne,  le  28  juinl87L 

Au  nom  du  conseil  federal  Suisse. 

Le  Prhident  (Je  la  GonfSUration,    SCnE:N^K. 
Le  Ghancelier  de  la  ConfSd^ration,  SCHIESS. 


No.  7.— ORDONNANCE    CONCERNANT    LE  MAINTIEN   DE   LA    NEUTRALITY 
DE  LA  SUISSE,  (DU  16  JUILLET  1870.) 

Le  conseil  federal  Suisse,  voulant  prevenir  tons  les  a<;tes  non-compati- 
bles avec  la  position  neutre  de  la  Suisse,  se  fondant  sur  Particle  90, 
chiffre  9,  de  la  constitution  federale,  a  arr^te  les  dispositions  suivantes, 
qui  sont  pubUees  par  la  presente,  pour  que  chacun  ait  k  s'y  conformer : 

Art.  1 ER.  Les  troupes  regulieres,  aiusi  que  les  volontaire«  des  etats 
belligerants,  qui  tenteraient  de  penetrer  dans  le  territoire  de  la  con- 
fed(iratiou  on  de  le  traverser  en  corps  ou  isoiement,  seront  en  cas  de 

besoin  repousses  par  la  force. 
[502]       ♦Art.  2.  L'exportation  d'armes  et  de  materiel  de  guerre  en 
general  dans  les  etats  voisina  belligerants  est  interdite,  ainsi  que 
tout  rassemblement  d'objets  de  cette  nature  dans  la  proximite  des  fron 
tieres  respectives. 
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En  casde  contravention, les  marchandises  serontmisessous  sdqnestre. 

Abt.  3.  Les  armes  et  le  materiel  de  guerre  qui  seront  apportl^es  des 
^tats  bellig^rants  sur  territoire  Suisse  par  des  i(3fugi^s  ou  d^serteurs, 
ou  de  toute  autre  niani^re,  seront  pareillement  sdquestr^s. 

Art.  4.  II  est  interdit  d'acheter  on  en  general  de  prendre  possession 
d'armes,  de  materiel  de  guerre  etd'objets  d¥quipenient  apport^s  par  des 
d^serteurs  par  deld,  lafronti(^re,  etles  objets  de  cette  nature  seront  saisis 
lors  m^ine  qu'ils  seraient  trouves  entre  les  mains  de  tierces  ])er8onnes. 

Art.  5.  Les  r^fugi^s  ou  deserteurs  arrivant  sur  territoire  Suisse 
seront  internes  k  uue  distiince  convenable.  Pour  le  cas  ou  leur  nombre 
serait  considerable,  il  en  sera  imraediatement  donn^  connaissance  au 
conseil  f^d^ral,  qui  avisei*a  aux  mesares  n^cessaires. 

Sont  exeept^^s  les  femmes,  les  enfants,  les  malades  et  les  personnes 
tres,  ag^es  et  celles  dont  on  a  des  motifs  suflBsants  d'admettre  qu'elles 

se  comporteront  tranquillement. 
[503]       •Les  r^fugi^s  ou  ddserteurs  qui  ne  se  soumettront  pas  aux 
ordres  des  autorit^s,  ou  donneront  d'ailleurs  matiere  ^  des  reclama- 
tions, seront  imm6diateuient  renvoyes. 

Art.  6.  Le  passage  de  gens  aptes  au  port  d'armes  par  le  territoire 
Suisse  pour  se  rendre  du  territoire  de  I'une  des  puissances  bellig^rantes 
sur  celui  de  I'autre  est  interdit.  Les  individus  de  cette  categoric  seront 
envoy^s  dans  I'interieur  de  la  Suisse,  ^  moins  qu'ils  ne  pr^terent  retour- 
ner  sur  leurs  pas. 

Art.  7.  Les  gouvernements  des  cantons  frontieres,  ainsi  que  les 
commandants  militaires  en  fonction,  sont  charges  de  I'execution  de  la 
presente  ordonnance;  le  departement  du  commerce  et  des  p^uges  est 
cbarg^de  Pexecution  en  ce  qui  concerne  la  circulation  interdite  d'armes 
et  de  materiel  de  guerre  j\  la  frontiere. 

Berne,  le  16  juillet  1870. 

Au  nom  du  conseil  federal  Suisse. 

Le  Frhident  de  la  ConfSdSration,  D'.  J.  DUBS. 
Le  Chanceliei'  de  la  ConJed4ration^  SCIIIEISS. 


[504]  •No.  a-MESSAGE   DU  CONSEIL  FEDERAL  1  LA  HAUTE  ASSEMBLER 
F^DfiRALE    CONCERNANT     LE    MAINTIEN     DE     LA    NEUrRALFffi 
SUISSE   PENDANT  LA   GUERRE  ENTRE    LA  FRANCE   ET    L'ALLEMAGNE, 
(DU  8  DfiCEMBRE  1870.) 

[Extraits.] 

Monsieur  le  PR:6sn)ENT  et  Messieurs:  L'article  6  de  I'arret^ 
f<6d6ral  du  16  juillet  dernier,  relatif  au  maiutien  de  la  neutrality  de  la 
Suisse,  est  ainsi  con^u : 

Le  conseil  f^d^ral  rendra  compte  h  I'assembl^  f6d^ra1e,  dans  sa  prochaine  reunion, 
de  Tusage  qu'il  aura  fait  des  pleius  pouvoirs  qui  lui  sont  conf(5r<5s  par  le  present 
arrdt^. 

Le  conseil  f(§d6ral  a  I'honneur  de  s'acquitter  de  ce  mandat  en  vous 
soumettant  le  present  rapport,  et,  d^s  Pabord,  il  constate  avec  plaisir 
que  jusqu'^  present  la  neutrality  Suisse  n'a  point  et6  mise  en  question 
par  les  6tat8  bellig^rants. 

Les  mesures  k  prendre  en  vue  du  maintien  de  notre  neutralite  ont  Ibrt 
occup^  le  conseil  t'dderal  et  ses  d6partements.  Nous  mentionnerons  ces 
mesures  dans  I'ordre  des  d^partements  qui  en  ont  pris  I'initiative,  mais, 
afiu  de  lier  les  id6es,  nous  r6capitulerons  d'abord  brievement  les  faits 
aut^riears  ^  rarr6t6  f^d^raU 
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[505]  D^s  les  premiers  symptdmes  du  conflit  entre  la  France  et  la 
Prusse  £t  propos  de  la  candidature  au  trdne  d'Espagne,  nous  avons 
eu  soin  de  nous  tenir  autant  que  possible  au  courant  de  la  situation,  soit 
par  nos  legations,  soit  par  d'autres  sources  que  nous  avions  a  notre 
disposition.  Les  rapports  qui  nous  parvinrent  ne  retard^rent  pas  k  nous 
convaincre  qu'il  n'^tart  plus  possible  de  songer  ^  une  solution  paciflque 
du  difiFdrend,  et,  d^s  le  14  juillet,  nous  primes  les  dispositions  n^cessairea 
pour  que  la  Suisse  se  trouvat  pr^te  k  d^fendre  sa  neutrality  au  moment 
oil  la  guerre  ^claterait. 

Nous  avons  eu  d6}k  Poccasion  de  faire  connaitre  ^  Passembl^e  f6d6rale 
les  contre-declarations  de  la  France  (du  17  juillet)  et  de  FAllemagne  da 
Nord,  (du  20  juillet,)  ainsi  que  la  notification  provisoire  de  la  neutrality 
Suisse,  du  15  juillet,  (feuille  ffid^rale  de  1870,  tome  3,  pp.  11, 12  et  13.) 
Les  gouvernements  de  la  France  et  de  FAllemagne  du  Nord,  ainsi  que 
ceux  des  autres  6tats  bellig^rants,  r^pondirent  6galement  h  notre 
notification  du  18  juillet,  en  reconnaissant  d'une  maniere  absolue  la 
neutrality  Suisse  et  endonnant  PassuranCe  qu'elles  la  respecteraient  con- 
sciencieusement.  Les  autres  puissances  r^pondirent  ^galement 
[506J  ^notrecommunication, les  unes  en  ♦annon^ant  simplement  qu'elles 
en  avaient  pris  acte  et  les  autres  en  exprimant  do  plus  la  satis- 
faction avec  laquelle  elles  avaient  accueilli  cette  notification. 

Nous  ne  croyons  pas  faire  erreur  en  disaut  que  la  mise  sur  pied  de 
corps  de  troupes  assez  considerables  et  la  rapidity  avec  laquelle  ces 
troupes  ont  6te  mobilisees  ont  produit  une  excellente  impression  sur  les 
deux  parties  bellig^rantes,  qui  ont  pu  acqu^rir  ainsi  la  certitude  que  la 
Suisse  avait  la  ferme  intention  de  s'opposer  ^  toute  violation  de  sa  neu- 
trality et  qu'elle  poss^dait  ^  cet  effet  des  forces  respectables.  Ces 
mesures  ^nergiques  ont  produit  leur  etfet  sur  les  ^v^nements  ulterieurs  et 
elles  ont  augmente  la  calrae  et  la  confianco  au  dedans 

De  suite,  apr^s  Pou  verture  des  hostilit^s  un  autre  fait  se  pr^seuta.  Dhs 
le  30  juillet  on  nous  informa  qu'il  se  faisaitdes  enrolementts  dtxus  les  can- 
tons de  Vaud  et  de  Geneve  pour  le  compte  de  la  France.  Eu  conse- 
quence, nous  adressames,  sous  la  date  du  1®'  aoClt,  une  circulaire  ^ 
tons  les  cantons,  (feuille  f6d6rale  de  1870,  tome  3,  p.  137,)  pour  leur 
rappeler  que  ces  enrolements  porteraient  atteinte  ^  la  loi  fed^rale  du  30 
juillet  1859,  sur  le  service  militaire  a  Petranger,  (recueil  officiel,  6, 
[507]  p.  300,)  et  qu'ils  seraient  de  nature  i^  comproraettre  la  ♦neutralit<§ 
de  la  Suisse  dans  les  circonstances  actuelles.  Eu  consequence 
tons  les  cautons  ^taient  invites  ^  s'opposer  ^nergiquement  k  toute  ten- 
tative de  recrutement. 

Des  bruits  d'enr61ement  de  Suisses  pour  le  service  de  la  France  nous 
sont  parvenus  encore  sous  une  autre  forme  durantla  guerre.  On  aurait 
enrdie  des  individus  k  Geneve  pour  une  legion  hanovrienne  et  auxfron- 
tieres  des  cantons  de  Berne  et  de  NeufcbA,tel  pour  le  corps  de  Garibaldi ; 
mais  quand  on  est  arriv^  au  fond  des  choses  ces  bruits  ne  se  sont  pas 
confirm6s.  Nous  n'en  avons  pas  moins  donne  des  ordres  pour  que  toute 
tentative  de  ce  genre  fflt  r^prim^e.  Des  mesures  de  police  ont  6t6  prises 
f  avec  beaucoup  de  vigueur  centre  des  essais  d'enrdlement,  qui  furent  faits 
plus  t4ird  k  Geneve,  mais  qui,  du  reste,  ont  eu  pen  de  succ^s.  Par 
centre,  nous  avons  appris  qu'un  certain  nombre  de  soldats  et  officiers 
suisses  licenci^s  k  Rome  avaient  repris  du  service  en  France.  En  somme, 
nous  ne  croyons  pas  qu'il  y  ait  eu  jamais  une  grande  guerre  europ^enne 
h  laquelle  on  ait  vu  aussi  peu  de  Suisses  preudre  une  part  active.    .    . 

Par  suite  de  la  proclamation  de  la  r^publique  en  France  il  parut  k 

Neufchatel  un  manifeste  dat6  du  4  septembre  1870,  et  dont  Pauteur 

'    [508]    s'adressait  aux  sections  de  Pinternationale  en  Alle*magne,  en 
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Suisse  et  partout,  en  appelant  tons  les  socialistes  k  prendre  les 
arines  pour  d^fendre  la  France  r<§pubUcaiue  contre  I'AIlemaj^ne  monar- 
chique.  On  disait  dans  ce  manifeste  que  ce  n'etait  plus  contre  I'Einpereur, 
mats  bien  contre  I'iud^pendance  du  peuple  fraugais,  que  la  guerre  6tait 
dirigee;  que  la  cause  de  la  republique  trauyaise  6tait  celle  de  la  revolution 
europeeune;  que,  par  consequent,  le  moment  etait  veuu  ou  les  membres 
de  Pinternationale  devaient  verser  leur  sang  pour  I'^mancipation  de  I'ou- 
vrier  et  de  Phumanite  entiere.  Les  merabres  allemands  etaient  invites  a 
combattre  la  puissance  militaire  prussienne  avec  leurs  freres  de  France. 
Quant  auK  membres  suisses,  lis  devaient  convoquer  des  assemblies 
populaires,  faire  une  propagande  active,  attirer  h  eux  tons  les  ouvriers, 
s'organiser,  r^clamer  des  armes,  etc.  Get  ^crit  se  terminait  par  ces 
mots:  Vive  la  r^publique  sociale  uAiverselle! 

Apres  avoir  pris  connaissance  de  ce  manifeste,  nous  nous  empres- 
sames  d'inviter,  par  circulaire  du  10  septembre  1870,  les  autorites  su- 
p6rieures  de  police  de  tons  les  cantons  k  sequestrer  de  suite  tons  les 
imprimis  renfermant  un  appel  'k  une  participation  active  k  la 
[509]  guerre  actuelle,  k  empecher  les  reunions  et  toute  or*ganisation 
arm^e  faites  dans  ce  but,  et,  cas  echeant,  k  ordonner  les  mesures 
de  precaution  ainsi  que  les  enquetes  n^cessaires,  aux  termes  des  articles 
13  et  suivants  du  code  p^nal  federal  du  27  aoiit  1851. 

L'instruction  que  le  conseil  d'etat  du  canton  de  Neufchatel  ouvrit  de 
son  propre  chef  prouva  que  le  manifeste  dont  il  s'agit  n'avait  aucune 
importance,  et  que  si  un  certain  nombre  de  cet  ^crit  avaient  ete  distribues 
en  Suisse, ou  memeexpedies  a  T^tranger,  Us  n^avaient  produit  aucun  eftet. 
Ce  manifeste  avait  meme  provoque  des  protestations  publiques  de  la 
part  de  la  population  ouvriere  du  canton  de  Neufchatel. 

Des  tentatives  reiter^es  d^envoyer  en  France  des  armes  et  des  muni- 
tions donnerent  lieu  k  de  nombreuses  demarches.  Ce  ne  fut  qu'aprtis  la 
capitulation  de  Sedan  que  ces  envois  prirent  un  caractere  serieux.  II 
va  sans  dire  que  nous  n'avons  rien  neglige  pour  nous  opposer  k  ces 
tentatives  publiques  ou  secretes,  et  nous  avons  trouve  a  cet  effet  un 
appui  energique  dans  les  autorites  et  les  fonctionnaires  des  cantons 
ainsi  que  dans  le  personnel  des  peages. 

Par  une  circulaire  speciale  du  20  septembre,  nous  avons  attire 

[510]    sur  cesfaitsPattention  *de  toutes  les  autorites  de  police  des  cantons, 

et  nous  leur  avons  recomm^nde  d'agir  d'un  coramun  accord  avec 

les  employes  des  peages  federaux  pour  une  surveillance  eflicace  des 

frontieres. 

La  preuve  que  nous  avons  atteint  notre  but  se  trouve  dans  le  nombre 
considerable  de  sequestres  mis  sur  des  armes  et  des  munitions,  princi- 
palement  dans  les  cantons  de  Neufchatel,  de  Vaud  et  de  Genfeve.  On  a 
pourv  u  partout  k  ce  que  le  sequestre  soit  maintenu  pendant  toute  la 
dnree  de  la  guerre  actuelle. 

Quelques  renseignements  relatifs  A,.l'organisation  de  la  contrebande 
de  guerre  sur  une  vast«  echelle  dans  la  Suisse  occidentale  nous  ont  en- 
gages k  envoyer  sur  place  un  commissaire  special  avec  mission  de  Pen- 
querir  du  veritable  etat  des  choses . 

Apres  avoir  expose  en  detail  les  mesures  qu'il  a  prises  en  vue  de  la 
defense  de  la  neutralite  Suisse,  le  conseil  federal  croit  devoir  terminer 
le  i)re6ent  rapport  par  quelques  observations  generales. 

Lemaintiende la  neutralite  presentedegrandes  difficultes,nef(it- 

[511]    cedej^  que  parce  qu'on  ne  possede  pas  de  regies  precises  interna- 

tionaies  sur  les  droits  et  les  devoirs  des  neutres.    On  sait,  par  ex- 

emple,  que  I'Angleterre  et  I'Amerique  du  Nord*n'ont  mis  aucun  emp6che- 

meutk  Texportatiou  des  armes  et  des  munitions  destines  aux  belligeiants. 
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tandis  que  la  Suisse  a  trouvd  qu'elle  ne  pouvait  eonciller  cette  exporta- 
tion avec  sa  mani^re  de  comprendre  la  neutrality.  Bien  que  le  com- 
merce des  amies  en  Suisse  eut  ^  souffrir  dc  cette  appreciation  severe 
des  devoirs  du  neutre,  le  conseil  fi6d6ral  a  cru  devoir  persister  dans  cette 
interpretation,  parce  que,  d'une  part,  elle  est  conforme  ^  la  ligne  de 
conduite  suivie  dans  des  cas  analogues,  et  que,  d'autre  part,  elle  se  trouve 
plus  en  barmonie  avec  le  sentiment  populaire. 

La  position  des  neutres  a  toujours  6US  difficile,  Le  neutre  doit  d^fendre 
son  droit,  et  tenir  la  balance  6gale  entre  deux  adversaires  irrit^s  I'un 
contre  I'autre  jusqu'iY  vouloir  s'entre-tuer.  Cette  tA,che  excede  presque 
les  forces  huniaines.  Depuis  les  anciens  temps  jusqu'^  I'epoque  actuellA 
les  combattants  out  cbercbe  k  entrainer  dans  la  lutte  nieme  les  dieux 
immortels,  et  k  les  attirer  de  leur  cote.  11  n'est  pas  surprenant  dks  lora 
qu'ils  s'eiforceut  de  mettre  dans  leurs  int^r^ts  les  6tata  neutres,  specta- 
teurs  de  la  lutte,  et  de  s'assurer  de  ce  qu'on  appelle  leur  neutrality 
"bienveillante,*'  quij^de  I'autre  c6te,  est  tax6e  de  neutrality  '^malveill- 
ante."  La  guerre  actuelle  a  montr^  une  fois  de  plus  que  les  neutres 
sans  exception  s'attirent  pen  dc  reconnaissance. 

La  neutrality  de  la  Suisse  dans  cette  guerre  ^tait  encore  en- 
[512J    tour(^e  de  difficult^s  toutes  ♦particuli^res.      Nos  plus  proches 

voisins  se  trouvaient  en  guerre  Pun  contre  I'autre;  apres  avoir 
perdu  son  caractere  dynastique,  cette  lutte  prit  le  caractere  d'une 
guerre  de  races  entre  deux  pcuples  repr^seulant  justenient  les  deux 
princi pales  races  dont  la  Suisse  est  composite;  en  outre,  elle  |)arut  rev^tir 
I'apparence  d'une  guerre  de  la  r^publique  contre  la  monarchie,  et  elle 
prit  mOme  <;^  et  VX  un  caractere  confessionnel.  II  n'est  i)as  surprenant 
que  dans  de  tellescircoustances  bien  des  gens  en  Suisse  aient  trouv^  quo 
leur  propre  cause  etait  en  jeu,  que  les  83  mpatbies  se  soient  prononc^es 
avec  beaucoup  de  vivacity  suivant  le  point  de  vue  auquel  on  se  i)la5ait, 
et  que  cbez  nous  les  cris  de  joie  du  vainqueur  n'aient  trouve  parfois  quo 
de  tresfaibles  <^cbos.  La  Suisse  a  6t6  sou  vent  exposee,  'k  ce  propos,  ^ 
d'auiers  reprocbes  d'un  cote  comme  de  I'autre.  L'Allemagne  du  Sud  ne 
pouvait  comprendre  pourquoi  les  Suisses  allemands  n'aecueillaient  pas 
avec  une  joie  ^gale  h  la  sienne  la  d^fait^  de  la  France;  et  Garibaldi 
s'exprimait  assez  durement  sur  le  fait  que  la  Suisse  ne  portait  pas  secours 
k  la  nation  frangaise.  Nous  savons  respecter  ces  sentiments,  mais  on 
doit  aussi  C»tre  juste  vis-Avis  de  la  Suisse.    La  Suisse  a  fait  de  cruelies 

expt^riences  jusqu'^  ce  qu'elle  se  soit  familiaris^e  avec  I'id^e  de  ne 
f613J    plus  se  meler  des  querelles  du  *debors;  elle  a  cboisi  eile-m^me  la 

politique  de  la  neutralite  longtemps  avant  que  I'Europeefit  jug6  ^ 
propos  de  sanctionner  cette  politique.  Justement  parce  qu'elle  est  par- 
tag^e  quant  aux  races,  aux  religions  et  aux  int^r^ts,  elle  ne  pent  inter- 
venir  activement  dans  les  guerres  entre  les  autres  ^tats  sans  provoquer 
de  profondes  decbirures  dans  son  proi)re  sein  et  sans  paralyser  ses  forces, 
tandis  qu'elle  est  forte  dans  la  guerre  defensive,  parce  que  tons  les  Ele- 
ments qui  la  composent  se  r^unissent  contre  I'ennemi  du  dehors.  La 
politique  de  la  neutrality  n'est  done  point  une  loi  impos^e  h  la  Suisse  par 
I'Etranger;  elle  est  bien  plutdt  la  consequence  de  son  organisation 
int^rieure. 

C'est  pourquoi  la  Suisse  a  dans  cette  guerre  manifesto  le  caractere 
particulier  de  sa  nationalite  en  restant  neutre.  Mais  elle  n'a  pas  6t6  un 
simple  spectateur  oisif  et  curieux  de  cette  grande  lutte ;  par  son  inter- 
vention diplomatique  pour  I'adoption  des  artjcles  additionnels  ^  la  con- 
vention de  Geneve,  par  I'envoi  d'un  grand  uombre  de  ses  medecins  sur 
les  champs  de  l)ataille,  par  le  soin  qu'elle  a  pris  des  blessrs  des  deux 
nations  belligerantes  et  par  les  secours  qu'elle  a  donn6s  simultan  • 
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[514]    mentaux Allemandsexpula^s  et aux  Strasbourgeois,  elle  a  •montr^ 
qu'elle  prenait  une  part  active  aux  soufirances  de  ses  voisins  et 
elle  a  prouvd  qu'elle  savait  remplir  ses  devoirs  d'etat  neutre,  non-seule- 
ment  avec  loyaut^,  mais  encore  avec  humanity. 

La  Suisse  neutre  a  eu,  elle  aussi,  sa  mission  dans  cette  guerre. 
II  serait  absurde  de  vouloir  con  tester,  au  point  de  vue  de  la  formation  des 
^tats,  Fimportance  du  principe  de  la  nationality,  bas6  sur  la  diff(6rence 
des  races.  Ce  principe  se  fonde  sur  la  nature  m^me,  et  se  trouve,  par  con- 
sequent, justifl4.  Mais  il  est  certain,  d'autre  part,  que  les  diverses  races 
ne  doivent  pas  n^cessairement  vivre  ensemble  dans  un  6tat  d'antago- 
nisme,  mais  qu'an  contraire,  en  se  r6unissant  dans  la  liberty  elles  se  com- 
plfetent  les  unes  par  les  autres,  et  qu'en  definitive,  au-dessus  de  la  diffe- 
rence des  races,  il  y  a  la  communaut6  de  la  nature  humaine.  Ges  der- 
nitres  v6rites  seront  de  plus  en  plus  g^neralement  reconnues  ^  mesure 
que  la  civilisation  fera  des  pas  en  avant.  En  attendant,  la  Suisse,  dont 
cette  union  des  races  est  le  caract^re  essentiel,  a  le.  devoir  de  veiller  au 
maintien  de  son  principe  et  de  le  faire  pr6valoir  d'une  manifere  digne 
au  milieu  des  guerres  de  races ;  partout  oil  elle  le  pent,  elle  doit  s'efforcer 
de  frayer  la  route  ^  des  appreciations  plus  humaines  sur  le 
[515,  516]  terrain  du  droit  des  gens.  O'est  dans  ce  sens  que  le  conseil  'fe- 
deral  a  compris  la  mission  que  la  Suisse  avait  ^  remplir,  et 
c'est  ^  ce  point  de  vue  qu'il  desire  voir  juger  ses  actes. 

Le  conseil  federal  esp^re  que  la  Suisse  pourra  maiatenir  intacte  sa 
positionjusqu'^lafinde  cette  guerre  terrible;  et  en  exprimant  d.  Pas- 
sembiee  fed^rale  sa  gratitude  pour  la  con  fiance  qu'elle  lui  a  accord^e 
lorsqu'elle  lui  a  confer^  des  pouvoirs  extraordinaires,  le  conseil  federal 
saisit  cette  occasion,  monsieur  le  president  et  messieurs,  pour  vous  re- 
nouveler  Passurance  de  sa  haute  consideration. 

Berne,  le  1*'  decembre  1870. 

An  nom  du  conseil  federal  Suisse. 

Le  President  de  la  Confideration^  Dr.  J.  DUBS. 
Le  Chancelier  de  la  Con/MSrdtion,  SCHIESS. 
8  A— II 
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[517, 518]   ADDITIONAL  MEMORANDA  TOUCHING  NEUTRALITY 

LAWS  AND  THE  EXECUTION  THEREOF  IN  COUNTRIES  OTHER 

THAN  THE  UNITED  STATES  AND  GREAT  BRITAIN. 
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[519J        ^  •Vll.— D  E  N  M  A  R  K. 

2^0. 1.  Ordinance  of  May  4, 1803. 
No.  2.  Circular,  May  20, 1823. 
No.  3.  Letter,  April  20, 1854. 
No.  4.  Notice,  July  25, 1870. 
No.  5.  General  instructions. 
No.  6.  Extracts  from  penal  code. 
No.  7.  Law  of  registration,  1867. 

No.  1.— ORDONNANCE  DU  ROI,  POUR  R^GLER  LA  CONDUITE  ET  FIXER  LES 
OBLIGATIONS  DES  OOMMERCANTS  ET  GENS  DE  MER  DE  SE8  fiTATS  EN 
TEMPS  DE  GUERRE  ENTRE  D^AUTRES  PUISSANCES  MARITIMES,  (LE  4  MAI 
1803.) 

Nous,  Chretien  Sept,  par  la  grace  de  Dieu  Roi  de  Dannemarc  &  de 
Norv^gue,  &c.,  &c.,  i  tons  ceux  qu'il  appartiendra : 

[520]  Quoique  les  rfegles  d'aprfes  lesquelles  les  commer*5ants  et  gens 
de  mer,  nos  sujets,  doivent  se  conduire  en  temps  de*guerre  entre 
d'autres  puissances  maritimes,  soient  d6termin6es  par  plusieurs  de  nos 
ordonnances  ant^rieures,  nous  avons  n6anmoins  jug6  n6ces8aire,dans  les 
circonstances  actuelles,  d'exposer  dans  une  seule  ordonnance  le  contenu 
de  ces  rfeglements,  modifi^  k  plusieurs  ^gards,  et  tel  qu'il  devra  dor^navant 
servir  de  rfegle,  afin  que  par  la  pr^sente  la  plus  grande  publicity  soit 
donn^  aux  principes  invariables,  d'apr^s  lesquels  nous  entendons  main- 
tenir  en  tout  temps  les  droits  des  commer§ants  et  gens  de  mer  de  nos 
^tats,  et  que  personne  ne  puisse  pr6tendre  cause  d'ignorance  relative- 
ment  aux  devoirs  qu'il  aura  k  remplir  comme  sujet  danois  dans  un  cas 
semblable.  En  consequence,  c'est  notre  volont6  royale  que  le  rfeglement 
suivant  soit  dor^navant  ponctnellement  observ6  comme  la  seule  r^gle  de 
leur  conduite  par  tons  ceux  qui  voudront  prendre  part  aux  avantages 
que  la  neutrality  de  notre  pavilion,  en  temps  de  guerre,  assure  aur  com- 
merce et  k  la  navigation  legitime  de  nos  sujets ',  k  ces  causes,  r6voquant 
par  la  x>r^sente  nos  ordonnances  ant6rieures  relativement  k  la  conduite 
de  nos  dits  sujets  pendant  une  guerre  maritime  6trang6re,  nous  ordon- 
uous  et  publions  ce  qui  suit : 

Art.  1.  Quiconque des commer§ant8  ou  gensde merde nos  ^tats voudra 
faire  partir  un  vaisseau  h  lui  appartenant,  pour  quelque  port  ou 
[521]  place  Stranger,  sur  laquelle  Peftet  d'une  *guerre  survenue  entre 
d^autres  puissances  maritimes  pourra  s'^tendre,  sera  tenu  de  se 
procurer  un  passeport  royal  en  latin,  et  les  autres  papiers  et  actes  requis 
pour  I'exp^dition  legitime  d'un  navire.  A  cette  fin  nos  sujets  seront 
avertis,  au  commencement  d'unepareille  guerre,  pour  quels  ports  ou  places 
Strangers  on  aura  jug6  n^cessaire  que  leurs  navires  soient  pourvus  de 
notre  passeport  royal  en  latin. 

Art.  2.  Ce  passeport  ne  pourra  ^tre  d61ivr6  au  propri^taire  du  vais- 
seau qu'aprfes  qu'il  aura  obtenu  le  certiflcat  qui  constate  sa  propri6t^. 

Art.  3.  Pour  obtenir  le  certificat  ordonn6  par  Particle  pr^cddent,  il 
faut  ^tre  notre  sujet,  n6  dans  nos  6tats,  ou  avoir  aquis,  avant  le  com- 
mencement des  liostilitds  entre  quelques  puissances  maritimes  de 
rEuroi>e,  la  jouissance  complete  de  tons  les  droits  de  sujet  domicilii,  soit 
de  nos  pays,  soit  de  quelqu- autre  ^tat  neutre.    Le  propria taire  du  navire 
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pour  lequel  on  demande  le  certificat  devra,  dans  tons  les  cas,  resider 
dans  quelque  endroit  de  nos  royaumes  on  des  pays  a  nous  appartenants. 

Art.  4.  II  faudra,  pour  se  procurer  le  certificat  ci-dessus  6nonc6,  se 
presenter  pardevant  le  magistrat  de  la  ville  ou  place  maritime  d'ou  Ton 
expMie  le  navire,  ou  bien  du  lieu  de  la  residence  de  la  plupart 
[522]  des  propri^taires ;  •ceux-ci  seront  tenus  de  certifier  ou  tons  per- 
sonnellement,  soit  par  serment  de  vive-voix,  soit  par  formule  de 
serment  ^crite  et  signde  de  leur  propre  main,  ou  du  moins  le  proprie- 
taire  principal  au  nom  de  tous,  que  le  navire  est  vraiment  h  eux,  tons 
ensemble  nos  sujets,  appartenant,  &  qu'il  n'a  k  son  bord  aucune  con- 
trebande  de  guerre  qui  soit  pour  le  compte  des  puissances  bellige- 
rantes  ou  pour  celui  de  leurs  sujets. 

Art.  5.  Durant  le  cours  d'une  guerre  maritime  dtrang^re  personne 
n^e  sujet  d'une  des  puissances  qui  s'y  trouvent  impliqu^es  ne  pourra 
^tre  capitaine  d'un  batiment  marchand  naviguant  sous  notre  passeport 
royal,  ^  moins  qu'il  n'ait  justifi^  d'avoir  acquis  le  droit  de  burgeoisie 
dans  nos  royaumes  ou  pays,  avant  le  commencement  des  hostilit^s. 

Art.  6.  Tout  capitaine  marchand  qui  veut  etre  admis  ^  conduire  un 
navire  muni  de  notre  passeport  royal  doit  avoir  acquis  le  droit  de  bour- 
geoisie quelque  part  dans  nos  ^tats.  '  Sa  lettre  de  bourgeoisie  devra^tre 
en  tout  temps  k  bord  de  son  navire.  Avant  son  depart  du  port  oh  le 
passeport  lui  aura  6t6  remis,  il  sera  tenu  de  preter  serment,  suivant  la 
formide  prescrite,  qu'4  son  su  &  de  sa  volont^  il  ne  sera  rien  commis  ou 
entrepris  relativement  au  dit  navire  qui  puisse  entrainer  quelque 
[523J  abus  des  passeports  et  certificats  qui  lui  out  6t6  d^livr^s.  *L'acte 
de  serment  sera  envoys  au  d^partement,  competent,  avec  la  requfite 
pour  la  d61ivraDce  des  passeports.  Mais  en  cas  que  cela  ne  puisse 
deffectuer  par  raisou  s  'absence  du  capitaine,  le  proprietaire  du  navire 
sera  tenu  d'en  donuer  connaissance  au  dit  d^partemeut,  &  notre  consul 
ou  commissaire  de  commerce  dans  le  district  oti  le  capitaine  se  trouve 
pourvoira  sous  sa  responsabilit^  k  ce  qu'en  recevant  le  passeport  il  pr^te 
le  serment  ordonn^. 

Art.  7.  II  ne  doit  se  trouver  ^  bord  des  navires  munis  du  passeport 
ci-dessus  ordonn6  aucun  subr^cargue,  facteur,  commis  ni  autre  officier 
de  navire  si\jet  d'une  puissance  en  guerre. 

Abt.  8.  La  moiti6  de  I'^quipage  des  navires  ci-dessus  specifics,  y  com- 
pris  les  maitres  &  contre-maitres,  sera  compost  de  gens  du  pays.  S'ii 
arrive  que  l'6quipage  d'un  navire  devienne  incomplet  en  pays  Stranger 
par  desertion,  mort  ou  maladie,  &  que  le  capitaine  soit  dans  I'impossi- 
bilit4  de  se  conformer  ^  la  r^gle  susdite,  il  lui  sera  permis  d'eugager  au- 
tant  de  sujets  Strangers,  &  de  pr6f6rence  ceux  des  pays  neutres,  qu'il  en 
aura  besoin  pour  con  tinner  son  voyage ;  de  maniere,  cependant,  que  le 
nombre  des  sujets  d'une  puissance  en  guerre  qui  se  trouveront  d.  bord 
du  navire  n'excede  en  aucun  cas  le  tiers  du  nombre  entier  de 
[524J  I'^quipage.  Cbaque  changement  ♦qui  y  aura  lieu,  le  capitaine 
sera  oblige  de  le  faire  insurer,  avec  explication  des  causes  qui 
I'ont  rendu  n^cessaire,  dans  le  rdle  d'^quipage  appartenant  au  navire, 
lequel  rdle  sera  dtiment  attests  par  le  consul  ou  commissaire  de  com- 
merce, ou  son  d6l^gue,  dans  le  premier  port  oil  le  navire  entrera,  pour 
que  cette  attestation  puisse  servir  de  legitimation  au  capitaine  partout 
oti  besoin  sera. 

Art.  9.  Les  actes  et  documents  ci-apres  specifies  devront  toujours 
etre  ^  bord  des  navires  pourvus  de  notre  passeport  royal,  savoir  : 

Le  certificat  ordonn^  par  Particle  2; 

La  lettre  de  construction,  &,  si  le  navire  n'a  pas  et^  construit  pour 
compte  du  proprietaire  actuel,  il  y  sera  joint  le  contrat  de  vente  ou  let- 
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tre  d'achat.    Le  premier  de  ces  deux  actes  et  le  second,  s'il  a  eu  lieu, 
accompagneront  la  requete  de  I'armateur  pour  obtenir  le  passeport; 

Le  passeport  royal  en  latin,  avec  les  traductions  y  appartenautes; 

La  lettre  de  jaugeage ; 

Le  rdle  d'equipage,  diiment  \6riM  par  les  oflSciers  a  ce  comp^tents ; 

Les  charteparties  &  les  connaissemens  concemant  la  cargaison ;  & 
enfin  Tattestation  du  bureau  de  douaue  etabli  sur  les  lieux  ou  elle  a  ^te 

prise. 
[525]  Art.  10.  La  lettre  de  jaugeage  sera  expediee  par  des  •officiers  h 
ce  constitues  dans  les  places  maritimes  de  nos  royaumes  et  pays. 
En  cas  qu'un  de  nos  sujets  ait  achet^  un  navire  en  quelque  port  Stran- 
ger, notre  consul  ou  commissaire  de  commerce  sur  le  lieu  sera  autoris6  k 
pourvoir  au  jaugeage  &  A  expSdier  au  capitaine  une  lettre  de  jaugeage 
provisoire,  laquelle  sera  rSputSe  valable  jusqu'i  ce  que  le  navire  arrive 
^  quelque  port  de  nos  etats,  oh  il  sera  jaugS  et  marquS  en  due  forme, 
apres  quoi  il  sera  expSdie,  dans  la  forme  ordinaire,  une  lettre  de  jaugeage, 
qui  par  la  suite  fera  partie  des  papiers  de  mer  appartenant  au  navire. 

Art.  11.  II  est  dSfendu  ^  tout  armateur  d'acqu^rir,  et  k  tout  capitaine 
d'avoir  ^  son  bord,  des  papiers  de  mer  doubles ;  il  n'y  sera  point  arborS 
de  pavilion  Stranger  pendant  que  le  navire  poursuivra  son  voyage  avec 
les  papiers  &  actes  par  nous  accordSs  ^  cet  eflfet. 

Art.  12.  Ifotre  passeport  royal  n'est  valable  quo  pour  un  seul  voy- 
age— c'est-^-dire,  depuis  le  temps  que  le  navire,  apres  en  avoir  6t6  pour- 
vu,  aura  quittS  le  port  d'od  il  est  expSdiS,  jusqu'^  son  retour  au  mSme  port ; 
bien  entendu  que  dans  Pintervalle  il  n'aura  pas  changS  de  propriStaire ; 
auqnel  cas  I'acquSreur  sera  tenu  de  se  procurer  sous  son  nom  les  papiers 

et  documents  nScessaires. 
[526]  'Art.  13.  Comme  d'apres  les  principes  gSnSralement  Stablis,  il 
ne  saurait  ^tre  permis  aux  sujets  d'une  puissance  neutre  de 
transporter,  par  le  moyen  de  leurs  navires,  des  marchandises  qui  se- 
raient  rSputSs  contrebande  de  guerre,  si  elles  Staient  destinies  pour  les 
ports  d'une  puissance  beliigSrante  ou  qu'elles  appartinssent  h>  ses  su- 
jets, nous  avons  jugS  convenable  de  fixer  expressSment  ce  qui  devra 
6tre  compris  sous  la  denomination  de  contrebande  de  guerre,  afin  de 
prSvenir  qu'il  ne  soit  abusS  de  notre  pavilion  pour  convrir  le  transport 
des  articles  dSfendus,  &  pour  que  personne  ne  puisse  allSguer  cause 
d'ignorance  ^  ce  sujet.  Nous  dSclarons,  en  consequence,  que  les  ar- 
ticles &  marchandises  ci-apiSs  6noncSs  seront  rSputSs  ^tre  contrebande 
de  guerre,  vis :  canons,  mortiers,  armes  de  toute  espSce,  pistolets,  bombes, 
grenades,  boulets,  balles,  fusils,  pierres  k  feu,  mfeches,  poudre,  salpStre, 
sonfre,  cuirasses,  piques,  SpSes,  ceinturous,  gibemes,  seiles  et  brides,  en 
exceptant  toutefois  la  quantity  qui  pent  6tre  nScessaire  pour  la  defense 
du  vaisseau  et  de  ceux  qui  en  composent  FSquipage. 

En  outre,  resteront  en  pleine  vigueur  les  engagements  positifs  con- 
tractus avec  les  puissances  6trang^res,  relativement  aux  marchandises 
&  propriStSs  dont  ces  engagements  prohibent  le  transport  en  temps  de 
guerre ;  &  sera  pour  cet  efi'et  dressS  un  rSglement  particular,  pour  .^tre 
dSlivrS  ^  chaque  armateur  quand  il  recevra  notre  passeport  royal. 
[527 J  *Art.  14.  En  casqu'unvaisseau  destine  pourquelque  port  neutre 
prennesa  cargaison  des  marchandises  qui  seraient  contrebande  de 
guerre  si  elles  etaient  destinies  pour  un  port  appartenant  k  quelque  puis- 
sance belli gSrante,  il  ne  suffira  pas  que  le  propriStaire  et  le  capitaine  ayant 
pr^te  le  serment  ordonnS  ci-dessus,  mais  I'affreteur  &  le  capitaine  seront 
de  plus  obliges  de  donner  conjointement  une  declaration  differente  de 
la  declaration  gSnerale  de  douane,  dans  laquelle  seront  specifies  le  genre, 
la  quantite  et  le  prix  de  ces  marchandises.    Cette  declaration  sera  veri- 
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fi6e  par  les  officiers  de  douane  h  I'endroit  d'od  le  navire  est  exp6di^, 
aprfes  quoi  PoflBcier  de  douane  i\  ce  competent  la  fera  iDcessamment  par- 
venir  k  notre  chambre  gen^rale  des  douanes,  pour  servir  k  contrdler  & 
k  constater  I'arriv^e  des  marchandises  y  sp^citi^es,  au  lieu  de  leur  des- 
tination y  6nonc6,  k  moins  que  Pamv^e  n'en  ait  €t6  emp^ch6e  par  cap- 
ture ou  distention  violente,  ou  par  qnelqne  autre  accident^  de  quoi  il  sera 
foumi  preuve  suffisante.  Le  contrdle  s'effeCtuera  de  la  mani^re  qui 
suit:  Le  fr^teur  de  ces  marchandises  devra  foumir  une  attestation 
par  ^crit  de  notre  consul  ou  commissaire  de  commerce,  ou  de  leur 
fonder  des  pouvoirs  au  lieu  pour  lequel  le  navire  est  destin6,  ou, 
A>  leur  d6faut,  du  magistrat  competent  ou  de  quelque  autre  personne 
publiquement  autoris^e  et  qualifi^e  pour  cet  acte;  laquelle  attes- 
tation certifiera  Parriv^e  du  vaisseau  et  le  d^bargement  des 
[52dJ  marcbandises  conform6ment  k  la  declaration  sns-mention^e  &  *en 
sera  la  preuve  legale.  Cette  Attestation  sera  envoy^e  k  notre 
college  g^n^ral  d'^conomie  de  commerce  aussitdt  que  le  vaisseau 
sera  arriv6  au  port  pour  lequel  il  est  destine,  ou  bien  apr^  son 
retour  dans  un  des  ports  de  nos  royaumes.  En  cas  que  cette  attes- 
tation ne  soit  pas  remise  dans  un  d^lai  proportionn^  ^  la  longueur  du 
voyage,  notre  college  g^n^ral  d'^conomie  et  de  commerce  exigera  du 
fr^teur  du  navire  une  declaration,  telle  qu'il  consentirait  h  I'affirmer  par 
serment,  iwrtant  qu'il  u'a  re9u  aucune  nouvelle,  ni  du  navire  ni  de  ces 
marchandises.  Si  Parriv^e  du  navire  et  le  d^chargement  des  marchan- 
dises ci-dessns  sp^ciftees  dans  un  port  neutre  ne  peuvent  ^tre  prouv^s, 
et  qu'une  prise  en  mer  ou  qnelqu'autre  ev^nement  malheureux  n'en  soit 
pas  la  cause,  le  fr6tenr  payera  k  la  caisse  de  notre  college  general 
d'economie  et  de  commerce  uue  amende  de  vingt  rixdales  pour  chaque 
last  de  commerce  que  porte  le  navire ;  et  seront  en  outre  autant  Par- 
mateur  que  le  capitaine  soumis  k  Paction  fiscale  conform^ment  aux  lois. 
Art.  15.  11  est  d6fendu  k  tons  capitaiues  de  navires  de  faire  voile 
pour  un  port  bloqu^  du  c6te  de  la  mer  par  une  des  puissances  en  guerre  5 
au  contraire,  ils  devront  se  conformer  strictement  aux  renseignements 
qui  leur  auront  ete  donnas  par  les  magistrats  comi>6tents  relative- 
[529]  ment  au  blocus  de  ce  port.  En  cas  qu'un  capitaine,  •voulant 
entrer  dans  un  port  dont  le  blocus  ne  lui  aurait  point  6t^  connu, 
rencontre  quelque  vaisseau  de  haut  bord,  portaut  pavilion  de  quelque 
puissance  en  guerre,  dont  le  commandant  Pavertisse  que  ce  port  est 
r^ellement  bloqu6,  il  sera  oblige  de  se  retirer  incessament,  et  ne  tentera 
en  aucune  mani^re  d'y  entrer,  tant  que  le  blocus  n'en  sera  pas  leve. 

Art.  16.  11  ne  sera  permis  k  aucun  de  nos  snjets  de  s'engager  au 
service  de  quelque  corsaire  ou  armateur  en  course  d'nn  pays  en  guerre, 
ni  d'armer  lui-meme  des  batiments  pour  pareille  entreprise,  ni  d'avoir 
part  ou  interOt  dans  ce  genre  d'equipement.  Aucun  armateur,  aucun 
capitaine,  ne  doit  permettre  qu*il  soit  fait  usage  de  son  navire  pour 
transporter  des  troupes  ou  munitions  de  guerre,  de  quelle  esp^ce  que 
ce  puisse  ^tre.  Au  cas  qu'un  capitaine  ne  puisse  empfech^r  que,  pour 
pareil  service,  il  soit  abuse  de  son  navire  par  une  force  irresistible  il 
sera  tenu  de  protester,  d'une  mani^re  solennelle  et  par  acte  authentique, 
centre  la  violence  qu'il  n'a  pas  ete  en  son  pouvoir  d'eviter. 
Art.  17.  Lorsqu'un  vaisseau,  non  convoye  par  une  protection  mili- 
taire,  sera  heie  en  mer  par  quelque  batiment  arme  appartenant 
[530]  k  une  des  puissances  belligerantes,  'et  qui  serait  autorise  k  de- 
.  mander  Pinspection  des  papiers  de  mer  k  bord  des  vaisseaux 
marchands,  le  capitaine  n'opposera  aucune  resistance  k  cet  examen,  si 
le  commandant  du  batiment  arme  annonce  Pintention  de  le  faire  5  mais 
il  sera,  au  contraire,  oblige  d'exhiber  fideiement,  et  sans  dissimulation 
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qaelconqae,  tons  les  papiers  et  actes  appartenants  taut  au  uavire  qu'^ 
sa  cargaison. 

II  est  pareillement  d^fendu,  sous  des  peines  severes,  tant  au  capitaine 
du  navire  qu'^  ses  officiers  et  Equipage,  de  jeter  ^  la  mer,  d^chirer  ou 
retenir  ancun  des  documents  faisant  partie  des  papiers  relatifs  au 
navire  et  h  la  cargaison,  soit  avant  la  visite,  soit  pendant  qu'elle  se  fera. 
Dans  le  cas  que  nous  aurions  accord^  au  commerce  une  protection 
arm^e  sous  notre  pavilion,  alors  les  capitaines  marchands  qui  d^sireront 
d'etre  refus  sous  convoi  seront  tenus  pr6alablement  d'exhiber  leurs 
papiers  de  mer  au  chef  du  convoi,  et  de  se  rdgler  en  tout  d'apr^s  ses 
ordres. 

Art.  18.  Tout  armateurou  capitaine  qui  contreviendra,  en  tout  ou  en 
partie,  aux  articles  et  regies  de  cette  ordonnance,  sera  dtSchu  de  son  droit 
de  bourgeoisie  et  de  commerce  maritime,  et  en  outre  soumis  k  Paction 
fiscale  conform^ment  aux  lois,  et  puni  d'apr^s  la  quality  du  d^lit,  soit 
[531]  comme  parjure,  *8oit  comme  infracteur  des  ordonnances  royales. 
Notre  intention  royale,  au  contraire,  est  de  prot^ger  et  maintenir 
lesdrbits  de  tons  noscherset  fiddles  sujets  qui  se  conformeront  strictement 
aux  regies  ci-dessus  dans  leur  commerce  et  navigation  legitime.  En 
consequence,  nous  avons  ordoun6  ^  tons  nos  ministres,  consuls  et  autres 
agents  en  pays  strangers  d'employer  leurs  soins  les  plus  actifs  ^  ce 
qn'ils  ne  soient  ni  vex^s  ni  molest^s,  et,  s'ils  le  sont,  de  leur  aider  k 
obtenir  justice  et  le  redressement  de  leurs  griefs.  Promettons  en  outre 
d'appuyer  toute  reclamation  fondde  qu'ils  se  trouveront  dans  le  cas  de 
nous  faire  humblement  exposer. 

Donnde  k  Copenhague,  le  4  mai  1803,  sous  notre  main  et  sceau. 

CHRETIEN,  K.  [L.  s.] 

SCHIMMETMANN-ScnESTEDT. 


[5321     *No.  2.— CHANCERY-CIRCULAR,   BY  WHICH   PRIVATEERS  ARE   FOR- 
^        ^  BIDDEN  TO  STAY  IN  DANISH   HARBORS  AND  WATERS  OR  SELL 

THEIR  PRIZES  IN  DENMARK. 

The  royal  department  for  foreign  affairs  has  informed  the  chancery 
that  it  has  pleased  His  Majesty,  on  the  13th  of  last  month,  to  resolve  as 
follows : 

Privateers  of  whatsoever  nation  are  forbidden  to  stay  in  the  Danish  har- 
bors and  waters ;  in  case  only  when  such  privateers  are  forced  by  evident 
danger,  occasioned  either  by  storms  or  a  pursuing  enemy,  to  seek  their 
only  refuge  in  these  harbors,  are  they  allowed  to  be  received  there  and 
obtain  the  assistance  which  humanity  requires 5  but  they  are  enjoined,  as 
soon  as  the  danger  is  past,  to  go  to  sea  again.  No  privateer  is  allowed 
to  send  her  prizes  to  Denmark  or  to  sell  them  there ;  nay,  even  in  the 
above-mentioned  case,  when  privateers  in  a  state  of  distress  enter  into 
Danish  harbors,  are  they  forbidden  to  discharge  or  reload  the  prizes 
they  may  have  brought,  or  sell  them  or  their  cargoes,  either  in  retail  or 
wholesale.  For  this  reason  His  Majesty's  subjects  are  strictly  forbidden 
to  purchase  the  prizes^  of  foreign  privateers. 

When  foreign  ships  of  war  enter  into  Danish  harbors,  they  are 

[533]    allowed  to  take  with  them  into  *the  ports  the  prizes  they  may 

have  taken,  but  they  are  obliged  to  take  them  out  with  them 

again ;  and  they  are  forbidden  at  the  same  time  to  discharge  or  reload 

them,  or  sell  them  or  their  cargoes,  either  in  retail  or  wholesale. 

Copenhagen,  May  20, 1823.  r^^^^T^ 

Digitized  by  VjOOv  Lc 


122  TREATT    OF    WASHINGTON PAPERS    ACCOMPANYING 

No.  3.-LETTRE  PATENTE  CONCERNANT  LA  RENTRT.E  EN  VIGUEUR  DE 
L'ORDONNANCE  ROYALE  DU  4  MAI  1803,  POUR  Rl^GLER  LA  CONDl'lTE 
DES  COMMERgANTS  ET  GENS  DE  MER  EN  TEMPS  DE  GUERRE  ENTRE 
D'AUTRES  Pi:iSSANCES  MARIllMES,  ETC. 

[Avec  une  annexe.] 

Sa  Majeste  le  Koi  a,  e.  d.  du  11  d.  c,  autorise  le  miuisti're  soussrgne  a 
rappeler  a  la  ni6moire  de  ses  sujets  les  dispositioDS  de  I'ordonnance  du  4 
mai  1803,  ayaut  pour  objet  de  regler  la  conduite  des  commeryants  et 
gens  de  mer  eii  temps  de  guerre  entre  d'autres  puissauces  luaritimes,  et 
S  leur  faire  savoir  egalement  que,  vu  la  guerre  qui  va  probablemeiit 
eelater,  la  dite  ordouuance  rentrera  en  vigueur  sur  chaque  point  des 
etats  de  sa  Majesty  A  partir  du  jour  on  la  presente  lettre  patents  y  aura 

6t6  publi^e. 
[534]  Or,  le  Roi  ayant  reconnu  necessaire  desup*pleer  a  quelquesunes 
des  dispositions decette  ordouuance,  qui  n'ontqu'uncaractere gene- 
ral, sa  Majeste  a  aussi  voulu  des  i\  present  faire  donuer  pr^alablement  it 
ses  sujets  quelques  indications  qui  les  metteut  i\  m^me  de  juger  quelle  est 
la  conduite  qu'ils  auront  iV  tenir  pour  se  conforncier  consciencieusement, 
comme  ils  le  doivent,  dans  le  meme  esprit  et  exactement  de  la  meme 
maniere  que  le  Roi  et  son  gouveruement  le  feront,  taut  en  g^n^ral  aux 
stipulations  des  trait^s  applicables  au  cas  de  guerre  dont  il  s'agit  qu'^ 
la  declaration  de  neutrality  communiqu^e  par  ordre  du  Roi  {\  plusieurs 
puissances  ^trangeres,  et  nomm^nient  aux  puissances  ^ventuellement 
bellig^rantes,  par  la  note  circulaire  dont  un  extrait  se  trouve  ci-joint  eu 
traduction. 

Par  consequent,  le  niinistere  soussigne  a  egalement  et^  cbarg(*  de 
faire  savoir  i  tons,  et  de  recommander  li  leur  attention  la  plus  particn- 
lifere,  ce  qui  suit: 

§  1.  En  ce  qui  concerne  Particle  1  de  I'ordonuance  du  4  mai  1803, 1'on  • 
est  averti  par  la  presente  que  les  passeports  royaux  en  latin  y  menti- 
onnC'S  sont  requis  pour  tons  les  voyages,  -X  Fexception  toutefois  de  ceux 
qui,  ayant  pour  point  de  depart  un  port  de  Pint^rieur  et  pour  destina- 
tion un  autre  port  de  la  monarchic  daiioise,  sont  entrepris  dans 
[535]  la  Balti*que,  le  Kattegat  et  la  Mer  du  Nord,  ou  bien  qui  out  lieu 
dans  la  Baltique  et  le  Kattegat  entre  des  ports  danois  et  des  ports 
neutres. 

Quoique  le  passeport  royal  en  latin  ne  soit  valable  que  pour  un  seul 
voyage — c.-^-d.,  depuis  le  temps  oii  le  navire,  apr^s  en  avoir  6t6  pourvu, 
aura  quitt6  le  port  d'od  il  est  exp^di^,  jusqu'^  son  retour,  (ordonn.  du  4 
mai  1803,  art.  12) — il  pourra  cependant,  selon  les  circonstances,  etre  re- 
nouveie  raoyennant  une  simple  attestation. 

Paries  colleges  mentionn^s  ^ Particle  9  dePordonnance  du  4  mai  1803, 
on  devra  comprendre  les  ministeres  respectifs,  et  quand  Particle  14  de 
Pordonnance  fait  mention  du  college  g^n^ral  d'economie  et  de  commerce, 
on  enteftdra  par  \'k  le  minist^re  des  affaires  ^trangeres :  Egalement  le 
ministere  des  finances  est  ^  substituer  ^  la  chambre  gdn^rale  des  douanes^ 
nommde  dans  le  m^me  article. 

Le  passeport  royal  en  latin  s'exp^die  au  ministere  des  affaires  ^trau- 
geres,  et  jusqu'd,  ce  qu'il  en  soit  autrement  ordonne,  gratuitement. 

§  2.  Outre  lesobjetsenum^r^s  ^  Particle  13  de  Pordounance  du  4  mai 
1803,  il  faut  encore  entendre  par  contrebande  de  guerre  toutes  fabrica- 
tions pouvant  servir  directement  k  Pusage  de  la  guerre.  Pour 
[536]  •le  cas  que  des  changements  ou  additions  devraient  etre  introduits 
^  l¥.gard  de  la  definition  des  objets  de  contrebande  de  guerre  par 
suite  de  stipulations  speciales  entre  le  Roi  et  d^autres  puissances,  le 
ministere  se  reserve  de  faire  counaitre  les  decisions  ^ventuelles  de  sa 
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§  3.  En  consequence  des  dispositions  des  traites  en  rigueur,  (traite 
avec  la  Grande-Bretagne  du  11  juillet  1670,  art.  3,  et  article  explicatoire, 
du  ^J-  juillet  1780,)  ainsi  qu'en  conformity  de  la  declaration  de  neu- 
trality du  Eoi,  (voir  Pannexe,  1**,)  il  n'est  pas  permis  aux  sujets  de  sa 
•Majesty  d'entrer  au  service  des  puissances  bellig^rantes,  en  quelque 
quality  que  ce  soit,  ui  dans  leurs  armies,  nidansleurs  marines,  ni  i)lus 
sp^cialement  d'entrependre  le  pilotage  des  navires  de  guerre  ou  de 
transport  de  ces  puissances  en  dehors  des  parages  dans  lesquels  le  pi- 
lotage se  fait  par  des  pilotes  autoris^a  par  le  gouvernement. 

Les  dispositions  qui  precedent  sont  port^es  par  la  pr^sente  k  la  con- 
naissance  de  tons  ceux  que  cela  regarde,  pour  leur  information  et  i>our 
leur  servir  de  gouverne. 

Copenbague,  au  ministere  des  affaires  etrangeres,  ce  20  avril  1854. 

BLUHME. 


[537]  *  ANNEXE. 

Extrait  de  la  note  circnlaire  contenant  la  declaration  de  neutralite  du  roi. 

Le  systeme  que  sa  Majesty  le  Roi  de  Danemarck  en  tend  suivre  et  ap- 
pliquer  invariablement  est  celui  d'une  stricte  neutrality,  fondle  sur  la 
loyaute,  rimpartialite  et  un  ^gal  respect  pour  les  droits  de  toutes  les  puis- 
sances. Cette  neutrality  (selon  les  vues  uniformes  des  deux  cours^) 
imposerait  au  gouvernement  de  sa  Majesty  le  Roi  de  Danemarck  des 
obligations  et  lui  assurerait  les  a  vantages  suivants : 

1°.  De  s'abstenir,  pendant  la  lutte  qui  pourrait  s'engager,  de  toute  par- 
ticipation, directe  ou  indirecte,  en  faveur  d'uue  des  parties  contendantes 
au  detriment  de  I'autre ; 

2".  D'admettre  dans  les  ports  de  la  monarchic  les  batiments  do  guerre 
et  de  commerce  des  parties  bellig^rantes,  le  gouvernement  se  r^servant 
toutefois  la  faculty  d'interdire  aux  premiers,  ainsi  qu'aux  navires  de 
transport  appartenant  aux  flottes  respectives  des  puissances  bellig6- 
rantes,  I'entr^e  du  port  de  Christianso ; 

Les  reglements  sanitaires  et  de  police  que  les  circonstances  auraient 
rendu  ou  pourraient  rendre  n^cessaires  devront  naturellement  etre  ob- 
serves et  respect^s.    Les  corsaires  ne  seront  pas  admis  dans  les 
[538]    ports  ni  'tol^r^s  sur  les  rades  des.etats  de  sa  Majesty  danoise ; 

3^  D'accorder  aux  batiments  des  puissances  belligerantes  la 
faculty  de  se  pourvoir,  dans  les  ports  de  la  monarchic,  de  toutes  les  den- 
r^es  et  marchandises  dont  ils  pourraient  avoir  besoin,  ^  Texception  des 
articles  reputes  contrebande  de  guerre ; 

4**.  D'exclure  des  ports  de  la  monarchic  rentr6e — les  cas  de  d^tresse 
constat^e  except^s — la  condamnation  et  la  vente  de  toute  prise ;  et  enfin, 

5^  De  jouir,  dans  les  relations  commerciales  des  6tat3  de  sa  Majesty 
danoise  avec  les  pays  en  guerre,  de  toute  s(tret6  et  de  toutes  facilit68 
pour  les  navires  danois,  ainsi  que  pour  leurs  cargaisons,  avec  obligation 
toutefois  pour  ces  navires  de  se  conformer  aux  regies  gen^ralement  eta- 
blies  et  reconnues  pour  les  cas  sp^ciaux  de  blocus  declares  et  effectifs. 

Tels  sont  les  principes  gen^raux  de  la  neutrality  adoptee  par  sa  Ma- 
jest^  le  Roi  de  Danemarck,  pour  le  cas  qu'une  guerre  en  Europe  viendrait 
d.  ^clater.  Le  Roi  se  flatte  qu'ils  seront  reconnus  conformes  au  droit 
des  gens  et  que  leur  loyale  et  fldele  observation  mettra  sa  Majest6  en 
^tat  de  cultiver  avec  les  puissances  amies  et  alli6es  ces  relations  que, 
pour  le  bien  de  ses  peuples,  il  lui  tient  taut  ^  cceur  de  preserver  de  toute 
interruption. 


^  De  CopeLh.igae  et  de  8 toe  choiin. 
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[539]    'No.  4.— TRANSLATION.— NOTICE    OF    THE    GENERAL    APPLICATION 
OF  THE  DECREE  OF  THE    4th   OF  MAY,    1803,   RELATING    TO   THE 
CONDUCT  OF  MERCHANTS  AND  NAVIGATORS  IN  CASE  OF  WAR  BETWEEN 
MARITIME  POWERS. 

COPENHAGEN,  the  25th  of  Julyy  1870. 

In  accordance  with  the  command  of  His  Majesty  the  King,  the  minis- 
try of  foreign  affairs  gives  hereby  public  notice  that  on  account  of  the 
war,  now  broken  out  between  France  and  Prussia,  the  decree  of  the  4th 
of  May,  1803,  is  to  go  into  eifect  with  the  following  modifications : 
^  §  1.  The  royal  Latin  ship's  pass,  prescribed  by  the  decree  of  the  4th 
of  May,  1803,  is,  according  to  the  law  of  the  13th  of  March,  1867,  abro- 
gated for  ships  which  are  provided  with  certificates  of  nationality  and 
registrar  and  for  ships  that  are  still  sailing  with  papers  formerly  pre- 
scribed ;  the  bill  of  tonnage,  together  with  other  documents  of  legitima- 
tion, is  to  be  considered  as  a  sufficient  proof  of  the  nationality  of  the 

ship. 
[540]       *  §  2.  The  rule  concerning  the  nationality  of  the  crew  prescribed 
in  the  decree  of  the  4th  of  May,  1803,  §  8,  is  abrogated  by  the  law 
of  23d  January,  1862,  concerning  the  hiring  of  foreign  sailors. 

§  3.  By  the  declaration  signed  in  Paris  the  16th  of  April,  1856,  by  the 
two  belligerent  powers,  and  acceded  to  by  His  Majesty  on  the  25th  of 
July  of  the  same  year,  concerning  the  rights  of  neutral  powers  during 
a  war  between  maritime  powers,  the  following  rules  are  accepted: 

1.  Privateering  is,  and  continues  to  be,  abolished  ; 

2.  The  neutral  flag  covers  the  hostile  cargo  with  the  exception  of  con- 
traband of  war ; 

3.  Neutral  cargo,  with  the  exception  of  contraband  of  war,  is  not  lia- 
ble to  seizure  on  board  of  hostile  ships;  and 

4.  Blockade  in  order  to  be  binding  must  be  effective,  and  must  be 
maintained  by  a  force  sufficiently  strong  to  prevent  access  to  the  hostile 
coast. 

§  4.  Besides  the  articles  mentioned  in  paragraph  XIII  of  the  decree  of 
the  4th  of  May,  1803,  all  such  wrought  articles  which  can  immediately 
be  applied  to  the  uses  of  war  are  to  be  looked  upon  as  contraband  of 

war. 
[541]       'In  case  that  changes  and  additional  rules  in  relation  to  contra- 
band of  war  should  become  necessary  in  consequence  of  particu- 
lar agreements  between  His  Majesty  and  foreign  powers,  the  ministry 
for  foreign  affairs  reserves  to  publish  what  may  be  thought  necessary. 

§  5.  In  consequence  of  the  neutrality  which  His  Majesty  has 
determined  to  maintain  during  the  continuation  of  the  war,  the  royal 
subjects  are  herewith  forbidden  to  take  service  in  whatsoever  quality 
among  either  of  the  belligerent  powers,  whether  it  be  on  land  or  on 
board  of  their  government  ships,  as  well  as  more  particularly  to  pilot 
the  ships  of  war  and  transport-ships  of  these  powers  outside  of  the 
Danish  pilot  waters. 

The  ministry  for  foreign  affairs,  Copenhagen,  the  25th  of  July,  1870. 

O.  D.  EOSENOKN  LEHX. 


No.  5.-GENERAL  INSTRUCTION  FOR  COMMANDERS  OF  SHIPS  IN  DANISH 
WATERS  DURING  THE  STATE  OF  NEUTRALITY  OF  DENMARK. 

[542]       •§  i.    The   commander   of  a  vessel  of  war,  sailing  in  our 
own  waters,  has  as  far  as  possible  to  preserve  order,  on  coasts, 
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roads,  or  in  harbors^  and  to  see  that  commerce  and  navigation  go  on  as 
usual,  and  witboat  interruption  or  molestation  by  strangers. 

§  2.  All  possible  kindness  and  politeness  must  be  shown  to  all  for- 
eign vessels  of  war  of  whatsoever  nation,  but  no  active  assistance 
most  in  any  way  be  rendered  them,  except  such  as  is  of  a  purely  humane 
nature.  It  is  especially  forbidden  to  assist  them  in  loading,  furnishing 
pilots,  or  any  other  nautical  help. 

§  3.  In  case  foreign  vessels  of  war  have  communication  with  the 
land,  the  maintenance  of  order  is  enjoined  upon  the  police  of  the 
place  or  port-captain,  but  assistance  and  ad vioe  are  always  to  be  yielded 
to  such  authorities  whenever  required.  If  conflicts  may  arise,  either 
on  account  of  misunderstanding  (want  of  knowledge  of  language)  on 
the  one  or  the  other  side,  or  on  account  of  excessive  exactions  on  the 
part  of  the  foreign  vessels  of  war,  the  commander  of  the  Danish 
[543]  vessel  of  •war  has  to  intervene  in  a  mediatory,  explanatory,  and 
conciliatory  manner,  but  at  the  same  time  firmly  and  seriously, 
whenever  the  rights  of  the  King's  subjects  and  the  neutrality  of  the 
Ilanish  territory  are  concerned. 

§  4.  The  Djuiish  territory  extends  one  Danish  mile  from  the  fixed 
coast  of  the  King's  lands,  (see  the  circular  of  chancery,  August 
18, 1810,)  except  at  such  places  where  the  distance  between  the  Danish 
and  foreign  coasts  is  less  than  one  mile,  at  which  places  Danish  juris- 
diction extends  to  the  middle  of  the  sea. 

§  5.  It  is  His  Majesty  the  King's  will,  that  ships  of  all  nations  be 
under  the  protection  of  the  King's  sovereignty  while  they  are  within 
the  limits  of  Danish  territory,  in  consequence  of  which  the  Danish  neu- 
trality is  to  be  maintained  within  the  limits  of  the  territory,  so  that  cap- 
ture and  visitation  of  ships,  be  they  belligerent,  neutral,  or  Danish,  can- 
not be  allowed  within  the  territory. 
{544j  •G.  The  introduction  of  prizes  into  Danish  harbors  is  not 
allowed.  When  prizes  are  brought  to  anchor  on  an  open  road  or 
ooast  within  limits  of  Danish  territory,  it  is  supposed  to  take  place  on 
account  of  urgent  circumstances ;  but  then  the  commander  of  the  Dan- 
ish ship  of  war  must  inform  the  prize-master  to  withdraw  the  prize  as 
soon  as  possible;  and,  besides,  special  care  must  be  taken  that  nothing 
is  sold  or  brought  on  shore  from  the  prize  while  staying  on  Danish  ter- 
ritory. [Necessary  information  must,  in  respect  to  this,  be  given  as  soon 
as  i>o8sible  to  the  proper  authorities  on  land. 

§  7.  If  a  ship,  be  it  a  war  or  merchant  vessel,  in  its  flight  from  a  hos« 
tile  power,  seek  refuge  in  Danish  territory,  it  is  the  duty  of  the  com- 
mander of  the  port  to  take  it  under  his  protection.  It  is  expected  that 
warning  be  given  to  the  pursuing  ship  of  war,  either  by  sending  a  boat 
with  an  officer  or  by  firing  a  warning  salute.  This  will  be  sufficient  to 
prevent  such  a  breach  of  neutrality;  but  if  against  all  expectation 
[545]  a  conflict  or  seizure  ^should,  nevertheless,  take  place,  the  Danish 
commander  has  to  inform  in  a  brief  protest,  written  in  a  firm  but 
XK>lite  tone,  the  commander  of  the  foreign  ship  of  war,  that  a  breach  of 
Danish  neutrality  and  territory  has  been  committed.  The  Danish  com- 
mander then  reports  as  soon  as  possible  to  the  ministry  what  had  taken 
place,  and  sends  a  copy  of  the  protest,  together  with  the  name  of  the 
ship  concerned  and  its  commander,  &c. 

§  8.  If  foreign  ships  of  war  are  inclined  to  enter  into  Danish  ports, 
where  a  Danish  ship  of  war  is  stationed,  the  commander  takes  care  that 
the  ship  conforms  to  the  established  regnlations  of  the  harbor,  general 
as  well  as  local,  such  as  discharging  of  powder,  extinguising  of  fire, 

*^-  _^ .  jOOgle 
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§  9.  Outside  of  Danish  territory  the  sea  is  to  be  considered  as  open 
water,  in  conseqaence  of  which  a  Danish  commander  is  to  look  upon 
any  enterprise  undertaken  by  the  ships  of  the  belligerent  powers  as  not 
concerning  him. 

If,  however,  foreiga  ships  of  war  in  open  water,  but  within  sight 
[546]    of  a  Danish  ship  of  war,  ♦should  attack  Danish  merchantmen, 
the  commander  ought  to  see  that  such  ships  be  permited  to  con- 
tinue their  course  as  soon  as  possible ;  but  he  is  only  allowed  in  such 
cases  to  act  mediatingly. 

If  the  foreign  visiting  ship  of  war  declare  it.  as  his  duty  to  capture 
such  a  vessel  on  account  of  its  being  loaded  with  contraband  of  war  for 
a,  i)ort  of  the  belligerent  powers,  the  commander  of  the  ship  cannot 
make  any  opposition  to  such  an  act ;  he  has  only  to  report,  as  soon  as 
possible,  to  the  ministry  what  had  taken  place. 

If  a  foreign  ship  of  war,  against  all  expectation,  feel  inclined  to  molest 
a  Danish  merchantman,  by  depriving  it  of  its  crew,  goods,  provisions^ 
or  by  occupying  the  ship  for  its  service  as  a  transport  of  sick  persons  or 
seized  goods,  the  Danish  commander  must  declare  that  he  is  bound  to 
protect  the  liberty  and  rights  of  his  countrymen  to  navigate  the  sea 
unhindered,  a  right  limited  by  nothing  except  by  the  inconveniences 
unavoidable  to  all  seafaring  nations  on  account  of  the  actual  state  of 
war ;  and  he  must  seriously  and  most  urgently,  in  regard  to  Danish 

ships,  caution  against  any  action  or  transgressing  of  this  limit. 
[547]  Unless  such  an  admonition  is  not  attended  ♦to,  a  serious  pro- 
test is  lodged  against  the  proceeding  of  the  foreign  ship  of  war 
in  which  the  Danish  commander,  besides  declaring  the  action  to  be  un- 
lawful and  a  breach  of  the  neutrality  of  Denmark,  for  the  consequences 
of  which  he  renders  the  concerned  commander  responsible,  must  in 
every  case  reserve  to  the  ship-owner  or  captain  ample  remuneration  and 
compensation  for  the  loss  of  goods  and  time  thus  sustained  by  him. 
Although  it  is  the  object  of  these  instructions  to  give  the  commanders 
exact  orders  how  to  proceed  in  certain  definite  cases,  the  ministry  has, 
at  the  same  time,  been  willing  to  give  them  advice  how  to  act  in  certain 
accidental  and  unforeseen  cases,  where  it  depends  upon  their  good  con- 
duct and  prudence  combined  with  seriousness  and  determination.  As 
a  rule  for  such  unforeseen  cases,  the  commanders  are  enjoined  to  observe 
the  strictest  neutrality,  abstaining  from  any  sign  of  partiality  either 
for  the  one  or  the  other  of  the  belligerent  powers  whatever,  in  words  or 
actions,  maintaining  the  neutrality  of  the  Danish  territory  as  well  as 
good  order,  all  in  connection  with  those  outward  tokens  of  politeness 
and  kindness  which  are  in  use  on  board  of  ships  of  war. 


[548]    »No.  6.— TRADUCTION  FRANgAISE  DE  LA  $  76  DU  CODE  PfiNAL,  (DU 

10  FfiVRIER,  1866.) 

Celui  qui,  sans  y  ^tre  autoris6  par  le  roi,  entreprendrait  de  recruter  des 
hommes  pour  servir  dans  une  arm6e  6trang^re,  est  puni  de  travaux 
forces  jusqu'^  six  ans,  si  le  royaume  est  engage  dans  une  guerre,  et,  si 
tel  n'est  pas  le  cas,  d'une  peine  pouvant  aller  depuis  deux  mois  de  simple 
r^clnsiou  jnsqu'a  deux  ans  de  travaux  forces. 

Le  snjetqui,  sans  la  permission  duroi,  s'engageraiten  temps  de  guerre 
au  service  d'uue  puissance  ^trang^re  n'^tant  pas  en  guerre  avec  le  Dane- 
marck,  est  passible  de  prison,  on,  suivant  la  nature  du  cas,  des  travaux 
forces  jusqu'^  une  ann^e. 

I/acte  de  recrutement  est  accompli  depuis  le  moment  oti  un  individu 
6  st  accepts  pour  le  service  Stranger. ^- 
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[549]    ^English   translation  of  paragraph  LXXYI  of  the  Danish  penal 
code  of  February  10,  1866. 

Those  who,  without  the  authority  of  the  King,  attempt  to  recruit  men 
for  service  in  a  foreign  army,  will  be  punished  with  forced  labor  for  six 
years,  if  the  kingdom  is  engaged  in  a  war ;  and  if  such  is  not  the  case, 
with  a  penalty  ranging  from  two  months'  solitary  confinement  to  two 
years  of  forced  labor. 

The  subject  who,  without  the  permission  of  the  King,  engages  in 
times  of  war  in  the  service  of  a  foreign  power  not  at  war  with  Denmark, 
is  liable  to  imprisonment,  or,  according  to  the  nature  of  the  case,  to 
forced  labor,  for  one  year. 

The  act  of  recruiting  is  considered  accomplished  from  the  moment 
when  an  individual  is  accepted  for  the  foreign  service. 


[550]     *No.  7.— LAW  RELATING  TO  THE  REGISTRATION  OF  DANISH  SHIPS. 

[TranslatioD.] 

We,  Christian  the  Ninth,  by  the  grace  of  God  King  of  Denmark,  the 
Vandals,  and  Goths,  Duke  of  Slesvig-Holstein,  Storman,  Ditmarsh, 
Laaeoborg,  and  Oldenborg,  make  known : 

The  rigsdag  have  passed  and  we  have  sanctioned  the  following  law : 

§  1.  To  entitle  a  ship  to  carry  the  Danish  flag  its  owner  or  owners 
must,  either  by  right  of  birth  have  the  right  of  Danish  nationality,  and 
must  not,  in  this  case,  be  domiciliated  abroad,  or,  on  the  other  hand,  the 
owner  or  owners  must  have  acquired  the  same  right  by  having  become 
a  Danish  citizen  in  virtue  of  a  fixed  domicile  in  Denmark.  If  the  ship 
is  owned  by  a  share  company  the  latter  shall  be  subject  to  Danish  law, 
and  its  board  of  directors  have  domicile  in  Denmark,  and  be  composed 
of  shareholders  who  fulfill  the  above-required  conditions. 

§  2.  A  register  shall  be  kept  of  all  ships  which  are  entitled  to 
[551]  carry  the  Danish  flag  and  which  •have  been  measured  according 
to  the  law  of  measurement.  After  entry  on  the  registry  a  docu- 
ment shall  be  delivered  (certificate  of  registry  and  nationality)  which,  as 
long  as  it  remains  in  force,  shall  in  conjunction  with  the  marks  (§  3) 
affixed  to  the  ship  serve  for  and  be  sufficient  to  identify  it  in  all  cases 
where  the  question  of  its  nationality  and  identity  may  arise. 

Besides  the  above-mentioned  document,  every  registered  ship  shall, 
both  in  time  of  ^peace  and  war,  be  provided  with  a  list  of  the  crew,  a 
customs  clearance,  besides  the  necessary  papers  relating  to  the  cargo. 

Ships  of  twenty  tons  burden  and  thereunder,  engaged  in  the  home 
coasting  trade,  are  exempt  from  carrying  the  certificate  of  registry  and 
nationality ;  they  shall  be  entered  on  a  separate  register  and  only  receive 
a  certificate  of  measurement,  the  form  of  which  shall  be  decided  by  the 
commissioners  of  customs.  Such  vessels,  however,  may  on  application 
be  entered  on  the  principal  register  and,  upon  conforming  to  the  pro- 
Tisions  of  the  present  law,  obtain  a  certificate  of  registry  and  nation- 
ality. 

Danish  trading- vessels  shall  hereafter  only  be  entitled  to  carry  the 
ordinary  Danish  trading-flag,  as  specified  in  the  ordinance  of  the  11th 

July,  1748,  §  4. 
[552]       •§  3.  All  ships  registered  according  to  §  2  shall  have  the  mark 
of  nationality,  "D.  E.,"  (Dansk  Eiendom,viz:  Danish  property^) 
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the  tonnage  and  registered  letters,  permanently  and  legibly  marked  on 
the  main-beam  in  the  after-part  of  the  main  hatchway;  or,  if  this  can- 
not be  effected,  in  another  conspicuous  and  suitable  spot.  When  these 
marks  no  longer  exist,  the  ship  cannot  be  recognized  as  a  Danish  reg- 
istered vessel. 

§  4.  The  registration  of  ships  shall  l>e  under  the  control  and  superin- 
tendence of  the  commissioners  of  customs,  and  shall  be  effected  in  spe- 
cified registration  districts,  the  extent  of  which  the  commissioners  shall 
limit:  in  Copenhagen,  by  a  special  registrar,  out  of  Copenhagen,  by  the 
local  customs  authorities,  whose  jurisdiction  shall  be  fixed  by  the  cen- 
tral commissioners,  and  sit  the  Feroe  Islands  by  the  district  sheriff. 

The  Copenhagen  registrar  shall  keep  a  general  register  of  all  ships 
registered  in  the  kingdom,  and  issue  the  certificates  of  registry  and  na- 
tionality required  by  §  2. 

§  5.  The  ships  belonging  to  each  district  shall  be  entered  on  the 
district  register  in  consecutive  series  and  running  ^numbers. 
[553]  •Ship-owners  may  have  their  ships  registered  in  whichever  dis- 
trict they  please ;  the  ship  shall  then  be  considered  as  belonging 
to  this  district.  The  registers  shall  be  kept  in  authorized  books,  which 
always  shall  remain  by  the  respective  offices. 

§  6.  All  registered  ships  in  the  kingdom  shall  be  entered  in  the  cen- 
tral register  in  consecutive  order  and  with  running  letters. 

The  letters  a  ship  thus  obtains  in  the  central  or  head  register,  and 
which  are  unchangeable  as  long  as  the  registration  remains  valid,  shall 
be  the  registration  letters  of  the  vessel,  and  shall  be  marked  on  it. 

§  7.  The  register  books,  the  central  as  well  as  the  district  registers, 
shall  contain  the  following  particulars  under  separate  headings,  viz : 

4.  The  ship's  registration  letters,  name,  port  of  registry,  and  place 
where  built. 

2.  Description  of  ship,  mode  of  construction  with  details,  and  its 
principal  dimensions. 

3.  The  ship's  tonnage,  with  a  statement  of  the  method  followed  in 
calcnlaling  it. 

4.  The  name  of  the  registered  owner  or  owners,  their  rank  or  profes- 

sion, and  title.  When  there  are  several  registered  owners,  a  state- 

[554]    ment  of  their  relative  part  shares  in  the  ship  shall  *be  given. 

If  the  ship  belongs  to  a  company,  its  name,  place  of  business, 

and  managing  owner's  name,  shall  be  inscribed.    The  day  and  the  year 

of  the  registration  of  each  ship  shall  be  inscribed  in  the  register-book. 

§  8.  When  a  registered  ship  is  taken  off  or  erased  from  the  register- 
book,  the  reason  for  it  must  be  entered  in  the  same,  together  with  date 
and  place  of  issue  of  such  vouchers  as  might  prove  that  it  had  ceased 
to  exist,  has  lost  its  right  of  nationality,  or  has  been  transferred  to  an- 
other registry-district.    (§§  16, 17,  and  19.) 

§  9.  The  owner  of  every  ship  that  is  to  be  registered  must  personally, 
or  through  an  authorized  agent,  give  written  notice  thereof  to  the  reg- 
istrar of  the  district  to  which  the  vessel  belongs;  or,  if  at  the  time  when 
the  registration  is  to  take  place  the  said  vessel  is  in  another  district,  to 
the  registrar  of  such  district.  This  notification  must  be  accompanied 
by  the  following  proofs : 

1.  The  builder's  certificate,  and,  in  as  far  as  the  ship  is  foreign-built, 
the  bill  of  sale,  or  other  document  in  proof  of  the  transac{;ion, 
[555]  whereby  it  became  Danish  property,  as  well  as  a  receipt  ♦for  the 
payment  of  the  import-dues.  These  documents  must  be  pro- 
duced in  the  original  and  in  copies,  which  latter  will  be  retained  in  the 
archives  of  the  register-office.  ^  j 
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2.  One  of  the  ship's  owners,  or  owner,  shall  make  a  written  declara- 
tion upon  honor,  supported  by  the  necessary  proofs,  to  the  effect  that 
they,  or  he,  are  persons  (as  described  by  §  1)  entitled  to  own  a  Danish 
ship.  If  the  ship  is  owned  by  a  share  company,  then  one  of  its  direct- 
ors must  give  the  like  declaration  and  proofs  that  they  have  complied 
with  the  requirements  of  §  1.  Those  declarations  shall  further  contain 
an  assurance  that  the  certificate  of  registry  and  nationality  thus  ob- 
tained shall  not  be  misused  to  procure  for  any  other  ship,  or  the  same 
ship  in  possession  of  foreigners,  the  privileges  of  Danish  nationality. 
This  declaration  shall  be  signed  by  the  party  concerned,  either  in  the 
presence  of  the  registrar,  or  before  a  public  notary. 

Should  doubts  arise  as  to  whether  the  party  concerned  is*  entitled  to 
own  a  Danish  ship,  he  must  prove  his  title  by  an  attestation  from  the 
authorities  at  his  place  of  residence. 

In  special  cases,  the  board  of  customs  may  make  exceptions 
[556]  with  respect  to  proofs  required,  if  •satisfactory  explanations 
through  other  channels  are  given. 
§  10.  When  the  local  registrar  has  drawn  up  the  necessary 
statement  with  respect  to  registration  and  measurement,  he  shall  send 
it  in  (with  vouchers)  without  delay  to  the  central  registrar  in  Copenha- 
gen. The  latter  shall  check  the  measurements  and  examine  the  accom- 
panying vouchers  in  proof  thereof,  and  he  may,  if  considered  necessary, 
cause  the  ship  to  be  wholly  or  partially  remeasurcd  and  fresh  docu- 
ments and  proofs  to  be  procured.  In  virtue  of  the  proofs  thus  collected 
the  ship  shall  be  entered  in  the  central  register- book. 

§  11.  When  the  registration  is  effected,  the  registrar-general  shall 
issue  a  certificate  of  registry  and  nationality,  which  shall  include  the 
certificate  of  measurement  and  other  details  required  by  §  7. 

The  certificate  shall  be  made  out  in  accordance  with  the  subjoined 
formulary.  It  shall  (together  with  the  documentary  proofs  sent  in)  be 
sent,  without  delay,  to  the  local  registrar,  who  thereupon  shall  make 
the  necessary  entry  in  the  local  register-book,  §  5.)  After  having  caused 
the  mark  of  nationality,  "  D.  B.,^'  the  tonnage  and  registry  letters  to  be 
marked  on  the  vessel,  and  the  stamp  having  duly  been  paid, 
[557]  •he  shall  deliver  the  certificate  to  the  owner.  Before  the  ship 
clears,  the  registrar  shall  make  an  indorsement  on  the  certificate 
of  the  master's  name  and  competency  to  command  a  vessel. 

If,  at  the  time  of  registration,  the  ship  is  not  in  the  district  where 
she  is  wished  to  be  registered,  the  registrar,  who  has  delivered  up  the 
certificate,  shall  transmit  to  the  registrar  of  the  district  where  she  be- 
longs the  documents  and  information  required  by  §  0,  to  enable  the 
latter  to  enter  her  on  the  register-book  of  his  district. 

With  respect  to  the  Feroe  Islands,  the  county  or  district  sheriff  shall 
issue  a  provisional  certificate  of  nationality  in  the  form  to  be  hereafter 
specified  by  the  authorities,  and  which  shall  be  valid  until  such  time  as 
the  Copenhagan  registrar-general  issues  a  permanent  document. 

§  12.  The  certificate  shall  always  remain  with  the  ship,  and  he  pro- 
duced at  the  customhouse,  as  well  as  wherever  required  by  the  Danish 
civil,  military,  or  consular  authorities.  Every  change  or  indorsement 
of  the  certificate  by  others  than  the  registrars  or  consuls  is  prohibited, 
and  may  expose  the  holder  to  punishment;  in  some  cases  (according  to 
circumstances)  as  for  forgery. 

§  13.  A  ship,  built  or  purchased  abroad  for  Danish  account,  cannot 
be  registered  until  she  arrives  in  a  Danish  registry  district. 
[558]        •Danish  consuls,  however,  upon  receiving  the  documentary 
proofs  required  by  §  9,  (1  and  2,)  may  issue  provisional  certificates, 
9  a— II  o 
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of  nationality,  which  shall  remain  in  force  until  the  final  registration  of 
the  ship  is  effected. 

Such  provisional  certificates  of  nationality  shall  contain  the  following 
particulars : 

•1.  Name  and  description  of  the  ship. 

2.  Time  and  place  of  purchase,  together  with  name  of  the  Danish 
owner  or  owners,  according  to  the  bill  of  sale  or  other  title-deed. 

3.  Captain's  name. 

4.  The  most  accurate  information  as  to  her  tonnage,  build,  and  de- 
scription, which  can  be  obtained. 

5.  Duration  of  the  certificate's  validity. 

A  duplicatte  of  such  provisional  certificate  shall,  immediately  after 
the  issue,  be  sent  through  the  proper  government  department  to  the 
registrar-general  in  Copenhagen. 

Such  provisional  certificate  of  nationality  shall,  however,  only  be 
valid  until  the  arrival  of  the  ship  at  a  Danish  port,  when  it  shall  be  de- 
livered up  to  the  registrar,  and,  provided  no  special  permission  has 
been  granted  to  the  contrary  by  the  commissioners  of  customs,  shall  in 
no  case  remain  in  force  longer  than  two  years  from  the  date  of  its  issue. 
The  master  of  a  Danish  registered  ship  which  is  rebuilt  abroad  may 
require  the  nearest  consular  oflice  to  give  him  authority  to  retain  his 
certificate  of  registry  until  he  shall  arrive  at  a  Danish  port,  where  his 
ship  can  undergo  examination  as  to  whether  the  alteration  tnade  in 
her  shall  render  the  issue  of  a  new  certificate  necessary.  Such 
[559]  authorization,  however,  ♦cannot,  without  special  permission 
granted  by  the  commissioners  of  customs,  remain  in  force  longer 
than  two  years  from  its  date  of  issue. 

§  14.  Every  registere<l  ship  shall  carry  her  own  name  and  port  of 
registry  marked  in  light-colored,  legible  letters  on  a  dark  ground  (or 
vice  lersa)  on  a  conspicuous  part  of  her  stern.  (Concealing  or  obliter- 
ating those  names  shall  only  be  permitted  in  time  of  war  to  escape 
capture  by  the  enemy. 

No  ship  shall  be  designated  by  any  other  than  its  registered  name. 
A  registered  ship's  name  can  only  be  altered  through  change  of  owner- 
ship, and  then  only  with  the  consent  of  the  commissioners  of  custom, 
in  which  case  a  new  certificate  shall  be  made  out,  but  in  the  registration 
letters  shall  remain  unchanged. 

§  15.  On  application  to  the  commissioners  of  customs  a  new  certificate 
of  registry,  exactly  corresponding  with  the  former,  may  be  given,  in 
which  case  the  old  one  must  be  returned. 

In  the  event  of  a  certificate  of  registry  having  been  lost,  a  fresh 
[5C0]    one  can  be  obtained,  likewise  on  ♦application  to  the  customs 
authorities. 

In  all  cases  where  a  new  certificate  is  given  without  remeasurement 
at  the  same  time  having  taken  place,  the  applicant  is  only  required  to 
pay  the  stamp  duty. 

If  the  loss  of  the  certificate  takes  place  abroad  the  nearest  consular 
officer  may  give  a  provisional  certificate,  (§  15,)  accompanied  with  special 
remarks  explanatory  of  its  issue.  In  this  case  the  applicant  shall  make 
a  declaration,  enumerating  the  particulars  of  the  loss. 

§  16.  If  a  registered  ship  is  lost,  broken  up,  or  otherwise  destroyed, 
the  owner  shall  immediately  give  written  notice  thereof  to  the  regis- 
trar of  the  port  of  registry  of  such  ship  and  deliver  up  to  him  the  certifi- 
cate of  registry  in  order  to  have  it  canceled;  or,  when  lost,  explain  why 
it  cannot  be  returned. 


Digitized  by 


Google 


COUNTER   CASE    OF   THE    UNITED    STATES.  131 

If  the  ship  is  lost  abroad  the  above  notice  shall  be  given  to  a  Danish 
consul  and  the  certificate  delivered  to  him. 

The  consul  shall  then  transmit  these  documents  with  the  particulars 
of  the  loss  to  the  proper  government  department. 

§  17.  Whenever  any  registered  ship  or  share  in  a  ship  becomes 
[561]  vested  in  a  person  not  qualified  to  be  owner,  (§  1,)  ♦and  she  in 
this  manner  loses  her  right  to  be  considered  as  Danish  property 
and  carry  the  Danish  flag,  the  registered  owner  shall  immediately  give 
written  notice  of  the  transfer  to  registrar  of  the  port  where  the  ship  is 
lying,  in  order  that  the  mark  ''D.  E.^'may  be  obliterated.  He  (the 
registered  owner)  shall  likewise,  within  four  weeks  from  the  receipt  of 
notification  of  the  transfer,  give  written  notice  of  the  transaction  and 
deliver  up  the  certificate  of  registry  to  the  registrar  of  the  ship's  port 
of  registry. 

If  the  transfer  has  taken  place  abroad,  the  notification,  with  the  cer- 
tificate and  other  ship's  documents,  shall  immediately  be  sent  to  the 
Danish  consul,  who  shall  cause  the  mark  "  D.  E."  to  be  erased,  and 
send  the  documents  in  question  to  his  government.  At  places  where 
there  is  no  Danish  consul,  the  owuer  or  mjister  shall  obtain  a  notarial 
certificate  to  the  eftect  that  the  mark  "  D.  E."  has  been  obliterated,^ 
and  transmit  the  documents  and  certificate  as  above  mentioned  to  the 
registrar-general  in  Copenhagen. 

If  a  registered  ship,  or  a  share  thereof,  either  by  public  sale  or  by 
inheritance,  becomes  the  property  of  another,  the  authorities  who  have 
effected  the  sale,  or  administered  the  estate,  or,  if  abroad,  the  consul,. 

shall  comply  with  the  provisions  of  the  law  in  these  respects. 
[562]       ♦The  above  provisions  likewise  apply  to  the  case  of  a  Danish 
ship  being  condemned  abroad  as  unseaworthy. 

§  18.  Change  of  ownership,  not  touching  on  the  ship's  right  of  car- 
rying the  Danish  flag,  together  with  other  alterations  regarding  the 
particulars  registered  in  pursuance  of  §  7,  shall,  within  four  weeks 
after  the  change  or  alteration  has  taken  place,  be  notified  to  the 
registrar  concerned  by  the  owner,  or,  in  case  of  change  of  ownership, 
by  the  new  owner ;  and,  as  far  as  any  proofs  in  this  respect  are  required, 
pursuant  to  §  9,  the  above  transactions  must  be  substantiated  before 
the  registrar  aforesaid,  in  order  that  any  necessary  rectification  may  be 
made  in  the  register-book. 

Change  of  owner  or  master  does  not  necessitate  the  issue  of  a  new 
certificate  of  nationality,  unless  this  might  be  requested ;  an  indorse- 
ment of  the  circumstance  on  the  original  will  only  be  required. 

When  such  changes  take  pla<?e  abroad,  the  ne«arest  consular  oflSce 
shall  make  these  indorsements,  and,  in  case  of  change  of  ownership, 

report  the  circumstance. 
[563]  ♦When,  on  the  other  hand,  a  registered  ship  is  so  altered  with  re- 
spect to  kind,  burden,  or  otherwise,  that  she  no  longer  answers  to 
the  description  embodied  in  the  certificate  of  registry,  the  registrar  of  the 
district  she  belongs  to  shall  either  indorse  on  the  certificate  the  nature 
of  the  alteration  that  has  taken  place,  or,  according  to  circumstances, 
cause  a  new  registration  to  be  made,  and  issue  a  fresh  certificate.  If 
the  alteration  takes  place  abroad,  the  nearest  consular  officer  shall  make 
the  indorsement  and  report  the  case,  (§  13.) 

Every  registrar  in  the  kingdom  shall,  without  delay,  report  to  the- 
registrar-general  in  Copenhagen  all  such  changes  that  may  have  taken 
place  in  the  ships  of  his  district. 

§  19.  When  it  is  wished  to  transfer  a  registered  ship  from  one  district 
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to  another,  a  written  demand  to  this  effect  must  be  addressed  by  the 
owner  or  owners  to  the  actual  registrar. 

The  original  certificate  shall,  in  this  case,  be  sent  in  as  soon  as  possible 
either  to  the  registrar  of  the  district  where  the  ship  hitherto  has  be- 
longed to,  or  of  that  to  which  she  is  going  to  be  transferred,  in  order 

that  a  fresh  one  may  be  issued. 
|564]  *§20.  Copies  of  entries  on  the  registers  may  be  obtained 
on  application,  for  the  charge  of  one  rixdollar  for  each  ship  in- 
quired about.  On  the  same  condition  le;?ally  certified  copies  of  older, 
or  canceled  certificates,  may  likewise  be  obtained  from  the  registrar- 
general  in  Copenhagen,  as  well  as  a  statement  of  the  reasons  for  giving 
the  copy. 

§  21.  In  case  an  owner,  on  account  of  special  circumstances,  desires 
permission  for  an  unregistered  Danish  ship  to  sail  from  one  home- port 
to  another,  the  commissioners  of  customs  may,  on  application,  give  a 
pass  or  permit,  which  shall  have  the  validity  of  a  certificate  of  registry 
within  the  above-mentioned  limits. 

§  22.  Every  act  tending  to  procure  the  registration  of  a  ship  without 
complying  with  the  provisions  of  the  present  law  shall,  provided  the 
nature  of  the  act  does  not  entail  heavier  punishment,  be  liable  to  a  flue 
of  not  exceeding  2  rixdollars  for  every  ton  of  the  ship's  burden. 
[565]  ♦§  23.  If,  after  the  drawing  up  and  delivery  of  a  certificate  of  reg- 
istry, it  is  proved  that  such  document  has  been  fraudulently  ob- 
tained for  an  authorized  ship,  a  fine  of  not  exceeding  5  rixdollars  for 
each  ton  of  the  ship's  burden  shall  be  inflicted,  and  the  offender  shall 
still  be  liable  to  such  further  punishment  as  the  nature  of  the  offense 
might  entail  at  ordinary  criminal  law. 

Such  certificate  shall,  by  public  notice,  be  called  in  and  canceled  as 
soon  as  possible. 

§  24.  A  penalty  of  not  exceeding  50  rixdollars  shall  be  paid  for  the 
neglect  to  notify  alterations  which  have  deprived  a  ship  of  her  right  to 
carry  the  Danish  colors. 

If  such  neglect  is  intentional,  with  a  view  to  use  the  certificate  for  lu- 
crative purposes,  as  a  proof  of  nationality  for  an  unauthorized  ship,  a  fine 
of  not  exceeding  5  rixdollars  per  ton  of  the  ship's  burden  shall  be  paid. 

§  25,  Feglect  to  return  certificate  of  registry  as  prescribed  by  §§  16 
and  17,  and  to  cause  the  erasure  there  enjoined  of  the  letters 
[566]    ''  D.  E."  to  be  effected,  •shall  be  punishable  by  a  fine  of  not  ex- 
ceeding 2  rixdollars  for  each  ton  of  the  ship's  burden,  unless 
sufficient  reason  for  the  neglect  may  be  given.     Such  certificate,  if  the 
ship  still  exists,  shall  be  declared  canceled  by  public  advertisement. 

§  26.  The  commissioners  of  customs  shall  fix  the  amount  of  fines  in- 
flicted according  to  §§  22-25,  and  have  also  power  to  inflict  penalties 
not  exceeding  20  rixdollars  for  breaches  of  the  present  law  not  other- 
wise punishable,  as  well  as  for  infractions  of  any  later  supplementary 
enactments. 

§  27.  The  registered  owner,  or,  in  case  of  joint  property,  the  owners, 
all  and  each  of  them,  are  liable  for  the  payment  of  the  above  fines. 

With  respect  to  share  companies,  the  members  of  the  board  of  di- 
rectors, one  and  all,  shall  be  liable  for  the  said  fines. 

§  28.  Persons  not  customs  officials  or  in  the  service  of  customs,  called 

upon  to  pay  fines  pursuant  to  this  law,  may  appeal  to  the  ordinary 

courts,  in  which   case  the  commissioners  of  customs  shall  cause 

[567]   ♦the  matter  to  be  tried  as  an  ordinary  police  case,  and  the  court 

is  then   to  decide  whether  the  party  concerned  is  guilty,  and  in 

this  case  what  penalty  he  shall  be  liable  to.  r^  i 
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Appeal  on  behalf  of  the  Crown  shall,  moreover,  be  decided  on  by  the 
said  commissioners.    The  fines  fall  to  the  treasury. 

§  29.  The  commissioners  of  customs  shall  draw  up  the  necessary  in- 
structions for  the  proper  carrying  out  of  this  law. 

§  30.  This  law,  a  copy  of  which  shall  accompany  the  delivery  of  every 
certificate,  comes  into  force  on  the  1st  of  October,  18G7,  after  which  date 
all  previous  enactments  in  contradiction  to  its  provisions  shall  be  an- 
nulled. 

The  provisions  of  the  present  law  may,  with  such  modifications  as  local 
circumstances  may  render  necessary,  and  after  the  necessary  negotiations 
with  their  legislatures,  be  made  applicable  to  Iceland  and  the  Danish 
West  Indian  possessions. 

PROVISIONAL   BEGULATION. 

[568]  §  31.  Vessels  which,  at  the  date  of  this  law  coming  •into  force, 
already  are  Danish  property,  and  as  such  provided  with  the  hith- 
erto-nsed  mark  of  nationality  and  entered  in  the  hitherto-used  shipping- 
register,  but  whose  certificate  of  measurement  is  out  of  date,  shall  l^ 
registered  according  to,  and  comply  with  the  provisions  of,  the  present 
law. 

Vessels  whose  certificate  of  measurement  has  not  yet  run  out  may,  on 
application  to  the  registrar,  be  remeasured  and  registered  according  to 
the  regulations  of  the  present  law,  in  which  case  the  old  certificate  must 
be  delivered  up. 

All  parties  concerned  shall  comply  with  the  preceding  enactment. 

Given  at  the  palace  of  Amalienborg  the  13th  day  of  March,  1867, 
under  our  royal  hand  and  seal. 

CHEISTIANE.    [L.  s.] 

C.  A.  FONNESBECH. 


[569J  •No.    VIII.  — PEUSSIA. 

MEMORANDUM. 

In  the  year  1855  several  attempts  were  made,  especially  in  the  Prus- 
sian Rhine  province,  to  enlist  Prussian  subjects  into  service  in  the 
British  foreign  legion. 

The  inquiries  instituted  produced  the  suspicion  that  the  English  con- 
sul at  Cologne,  Curtis,  was  concerned  in  these  enlistments.  He  was 
therefore  subjected  to  a  judicial  investigation  in  accordance  with  fl 
III  of  the  Prussian  penal  code  of  April  14,  1851,  which  is  as  follows : 

Whoever  eDlists  a  Prussian  into  the  military  service  of  foreij^n  powers,  or  brings  him 
to  the  persons  enlisting  for  the  same;  likewise  whoever  seiluces  a  Prnssian  soldier  to 
desert,  or  designedly  assists  his  desertion,  is  punishable  with  imprisonment  of  from 
three  months  to  three  years.  The  attempt  to  commit  these  acts  is  subject  to  the  same 
punishment. 

The  said  Curtis,  who  had  become  by  naturalization  a  Prussian,  was 
condemned  at  the  first  trial  to  three — upon  appeal  to  six— ^months'  im- 
prisonment. 

At  the  desire  of  the  British  government  this  punishment  was,  by 
means  of  royal  pardon,  remitted,  and  he  was  recalled  fi-om  his  post  at 
Cologne. 

Berlin,  March  14, 1872. 
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[570]  ♦No.  IX.— EUSSIA. 

Code  of  laws  of  the  Russian  Umpire^  edition  of  1857. 

Yol.  15,  the  Penal  Code,  book  third  of  crimes  agaiust  the  state. 

•  ••*•••• 

Art.  293.  If  any  Russian  subject  in  time  of  peace  attacks  with  open 
force  the  inhabitants  of  neighboring  or  other  states,  and  through  that 
exposes  his  country  to  danger  of  rupture  with  a  friendly  power,  or,  at 
least,  to  a  similar  attack  on  the  part  of  subjects  of  that  power  on  Rus- 
sian territories,  for  this  crime  against  national  law,  (the  law  of  nations,) 
he  himself  and  all  participating  in  it  of  their  own  will  with  knowledge 
of  the  crime  and  of  the  unlawfulness  of  his  undertaking  are  con- 
demned : 

To  deprivation  of  all  civil  rights  and  to  exile  with  hard  labor  in  a 
fortress  for  a  period  of  from  8  to  10  years ;  and  if  they  are  not  exempt 
by  law  from  corporal  punishment,  to  punishment  by  whipping  by  the 
executioner  in  the  measure  fixed  in  Art.  21  of  this  code  for  the  fifth 
degree  of  punishment  of  this  kind  with  branding. 


Complete  collection  of  laws,  {vol.  xxxiiij  p.  757,  1858,  Jufie  16,  33302,)  of 
the  measure  of  punishment  for  crimes  against  tJie  security  of  powers 
friendly  to  Russia, 

[571]  If  one  of  the  crimes  mentioned  in  Articles  275,  276,  ^277,  283, 
248  and  287,  of  the  penal  code,  shall  be  committed  against  a 
foreign  state,  with  which,  on  the  basis  of  treaties  or  published  laws  or 
decrees,  there  is  established  a  reciprocity  in  this  respect,  or  against  the 
supreme  power  of  that  state,  those  guilty,  provided  there  is  added  to 
this  no  crime  meriting  a  greater  punishment,  are  condemned : 

To  loss  of  all  civil  rights  and  privileges  and  of  all  personal  and  class 
distinctions,  and  to  exile  in  the  government  of  Tomsk  or  Tobolsk ;  or 
if  they  are  not  exempt  from  corporal  punishment,  to  delivery  over  to 
the  companies  of  disciplinary  arrest  of  the  civil  authorities  for  a  period 
of  from  one  and  one-half  to  two  and  one-half  years,  or  of  from  one  to 
one  and  one-half  years. 

When  the  crime  has  been  committed  with  aggravating  circumstances, 
then  to  loss  of  all  rights  and  to  exile  as  a  colonist  in  Siberia,  in  the  not 
most  distant  places. 


Code  of  laws,  cfcc,  vol.  xv^  hooJc  iv,  chap.  vii. 

Art.  367.  Any  one  who,  leaving  his  country,  enters  into  the  service 
of  a  foreign  power,  without  the  permission  of  the  government,  or 
becomes  a  subject  of  a  foreign  power,  is  liable  for  this  breach  of  his  duty 

of  subjection  and  his  oath  of  allegiance  : 
[572J       *To  loss  of  all  civil  rights  and  eternal  exile  from  the  limits  of 

the  empire  j   or,  in  case  of  his  voluntary  return  to  Russia,  to 
exile  in  Siberia. 


Ko.  X.— THE    NETHERLANDS. 
No.  1.  Extract  from  the  penal  code  of  the  Netherlands. 
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.    No.  1.— EXTRACT  FROM  THE  PENAL  CODE. 
[Translation.] 

De  grondwet  voor  pet  Koningeijk  der  Nederlanden^  deNederlandsche  Wet- 
hocJcen.  {Schiedam^  I860,)  Wethock  van  Straftegt  Lib.  Hi,  cpt,  i,  sec.  ijpp. 
676,  677. 

Art.  84.  Whoso ver  sball,  by  hostile  acts  not  approved  by  the  govern- 
ment, expose  the  state  to  a  declaration  of  war,  shall  be  punished  with 
banishment,  and  if  war  be  actually  carried  out,  he  shall  be  punished 
with  transportation. 

Art.  85.  Whosoever  shall,  by  acts  not  approved  by  the  government, 
expose  Frenchmen*  to  reprisals,  shall  be  i)uuished  with  banishment. 

•Note. — It  wUl  be  observed  that  the  above  articles,  translated  from  the  existing 
code  of  the  Netherlands,  are  an  exact  transcript  from  the  code  penal  of  France, 
[573]  which  was  introduced  into  the  Netherlands  at  the  time  of  the  annexion  *of  the 
Netherlands  to  France,  and,  of  coarse,  all  the  commentaries  on  the  subject  of  the 
French  code,  and  of  the  other  continental  codes,  are  applicable  to  that  of  the  Nether- 
lands 


Translation  of  circular  of  April  14, 1854. 
[Nederlandsche  Staats-Conrant,  Saturday,  April  15, 1854.] 

It  having  come  to  the  knowledge  of  the  minister  of  foreign  affairs  that 
plana  exist  to  export  ammunition  of  war,  contrary  to  the  duties  imposed  by 
the  laws  of  peoples,  to  neutrals,  he  thinks  it  his  duty  to  call  the  attention 
of  ship-owners  and  ship-chandlers  to  the  danger  to  which  they  would  expose 
themselves  by  such  expeditions,  but  also  to  the  fatal  consequences  and 
trouble  which  Dutch  vessels  would  have  to  suffer,  if  with  the  belliger- 
ent powers  the  confideuce  could  not  exist  that  said  flag  will  not  be 
nse<l  in  any  case  for  any  unlawful  transport  of  contraband  of  war. 

By  the  assurance,  received  by  the  King's  government,  that  the  rule 
(free  ship,  free  goods)  will  be  respected  by  all  the  belligerent  powers, 
that  for  contraband  of  war  and  for  dispatches  for  one  of  the  belligerent 
powers  alone  an  exception  will  be  made,  and  that  the  search,  whether 
vessels  carrying  the  Dutch  flag  contain  such  contraband,  will  be 
[574]  made  in  the  easiest  manner  possible,  it  is  for  ♦the  honest  trader 
and  ship-owner  of  the  greatest  import,  that  everywhere  the  con- 
viction exists,  that  no  abuses  will  take  place  under  protection  of  the 
Dutch  flag,  and  that,  as  such,  no  cause  be  given  to  raise  unfavorable 
opinions  about  those  having  the  privilege  to  use  this  flag. 

His  Majesty's  government  would  be  unable  to  protect  vessels  which, 
contrary  to  the  duty  of  neutral  states,  contained  contraband  of  war,  or 
were  charged  with  forbidden  dispatches. 

VAI^  HALL. 

The  Hague,  April  14, 1854. 


Translation  of  circular  of  April  15, 1854. 

[Nederlandche  Staats-Coarant,  Sunday  16  and  Monday  April  17,  1854.] 

According  to  decrees  of  the  King,  the  ministers  of  foreign  affairs, 
of  justice,  and  of  the  navy  announce,  to  all  those  whom  it  may  concern. 
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that  ill  order  to  maintain  a  complete  neutrality  in  the  present  war,  no 

cruisers,  under  any  flags,  commissions,  or  lettres  de  marque  whatever, 

will  be  admitted  within  our  sea-ports,  with  or  without  prizes,  except  in 

cases  of  sea-danger,  and  that,  in  any  case  whatever,  such  cruisers 

[575]    and  their  prizes  will  be  watched  and  be  ordered  to  sea  as  soon  ♦as 

possible. 

The  ministers  above  named. 

VAN  HALL. 
DONBEH  CUETIUS. 
J.  ENSLIE. 
The  Hague,  April  15, 1854. 


No.  2.— CIRCULAR  WITH  REFERENCE  TO  NEUTRALITY. 
Tratislatian  of  circular  of  April  16, 1854. 

The  minister  of  foreign  affairs  and  the  minister  of  justice,  empowered 
thereto  by  the  King,  warn  by  these  presents  all  inhabitants  of  the  king- 
dom not  to  engage  in  any  manner  whatever,  during  the  present  war,  in  pri- 
vateering, as  no  lettres  de  marque  given  by  belligerent  powers,  without 
consent  of  the  Dutch  government,  to  Dutch  citizens,  will  have  any  legal 
force. 

The  ministers  aforesaid  further  announce  to  the  public  that  the  Dutch 
government,  observing  a  strict  neutrality,  will  not  grant  sanction  to 
commissions  or  lettres  de  marque,  and  that,  therefore,  the  King's  sub- 
jects, and  all  those  who  for  any  reason  whatever  are  subject  to  the  laws 
of  the  kingdom  who,  on  such  documents,  should  engage  in  privateering 
or  help  thereto,  can  be  considered  by  other  powers  as  pirates  and  treated 
as  such,  and  will  be  prosecuted  by  Dutch  judges,  and  for  crime 
[576]    against  the  •safety  of  the  state,  and  for  robbery  on  the  highway. 

VAN  HALL. 
D.  DOi^BEli  OURTIUS. 

The  HAauE,  April  16, 1854. 


Translation  of  circular  of  llth  June,  1861. 

[Nederlandsche  Staats-Coarant;  Sanday  16  and  Monday  June  17, 1861.] 

The  ministers  of  foreign  affairs  and  of  justice,  empowered  thereto  by 
the  King,  by  these  presents  warn  all  inhabitants  of  the  kingdom  not 
to  engage  in  any  way  or  manner  in  privateering  during  the  present 
troubles  in  the  United  States  of  North  America,  as  the  Dutch  govern- 
ment (having  agreed  some  time  ago  to  respect  the  rules  of  sea-right,  fixed 
upon  by  the  Confess  of  Paris  o/ 1856,  tvhere  among  other  things  privateer- 
ing teas  abolished)  will  not  grant  sanction  to  commissions  or  lettres  de 
marque,  that  therefore  commissions  or  lettres  de  marque  which  contrary 
to  the  above-named  rules  will  be  issued  to  Dutch  citizens  will  have  no 
legal  consequence  whatever,  and  that,  therefore,  the  Icing's  subjects  and 
all  those  subject  for  whatever  reason  to  the  laws  of  the  country,  who  on 
such  papers  might  engage  in  privateering  or  help  thereto,  may 
[577J    be  considered  by  other  nations  as  ♦pirates,  and  m)l  be  j)ros- 
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ecuted  by  Dutch  judges  for  such  acts  committed  as  are  punishable  by- 
law. 

The  ministers  aforesaid, 

VON  ZUYLEN. 
VAN  NYEVELT. 
GODEFKOL 


[578]  •XI.  — SWEDEN. 

Ordonnance  du  Roi  relativement  a  ce  qtii  doit  etre  observSpour  la  %'tireUde 
commerce  et  de  la  navigation  de  la  SuMe  en  temps  de  guerre  entre  des 
puissances  Strangeres.    Donnie  a  Stockholm  le  8  avril  1854. 

Nous,  Oscar,  par  la  grace  de  Dieu  Eoi  de  SuMe  et  de  Norwfege,  des 
Goths  et  des  Vandales,  savoir,  faisons:  qu'ayant  reconnu  la  n6cessit6, 
en  vue  des  collisions  qui  menacent  d'^clater  entre  des  puissances  mari- 
times^trang^res,  queceux  denosfideles  sujets  qui  exerceut  le  commerce 
et  la  navigation  observeut  rigoureusement  les  obligations  et  precautions 
requises  pour  assurer  au  pavilion  su^dois  tons  les  droits  et  privileges  qui 
lui  reviennent  en  quality  de  pavilion  neutre,  et  pour  ^viter  egalement 
tout  ce  qui  pourrait  en  quelque  maniere  le  rendro  suspect  aux  puissan- 
ces belligerantes  et  I'exposer  k  des  insultes,  nous  avons  jug^  k  propos, 
en  rapportant  ce  qui  a  6t6  status  precedemment  ^  cet  ^gard,  d'ordonner 
que  les  regies  suivantes  devront  dorenavant^treg6neralementobservees: 

§  1.  Pour  ^tre  admis  k  jouir  des  droits  et  privileges  revenant  au 
pavilion  su^dois  en  sa  quality  de  neutre,  tout  bfttiment  su^dois 
[579]    devra  ^tre  muni  des  documents  qui,  ♦d'aprfes  les  ordonnances  ex- 
istantes  ^sont  requis  pour  constater  sa  nationalite,  et  ces  docu- 
ments devront  toujours  se  trouver  ^  bord  du  b&timent  pendant  ses 
voyages. 

§  2.  II  est  s^verement  defendu  aux  capitaines  d'avoir  des  papiers  de 
bord  et  des  couuaissements  doubles  ou  faux,  ainsi  que  de  hisser  pavil- 
ion etranger,  en  quelque  occasion  ou  sous  quelque  pr^texte  que  ce  soit. 

§  3.  S'ilarrivaitque, pendant lesejourd'unbatimentsuedois^Petranger, 
requipage,  soit  par  desertion,  mort,  nialadieou  autres  causes,  se  trouvSrt 
diminue  au  point  de  n'etre  plus  sufBsant  pour  la  manoeuvre  du  navire, 
et  qu'ainsi  des  matelots  Strangers  devront  etre  engages,  ils  devront  6tre 
choisis  de  preference  parmi  les  sujets  de  puissances  neutres ;  mais  dans 
aucun  cas  le  nombre  des  sujets  des  puissances  belligerantes,  qui  se 
trouveront  ^  bord  du  navire,  ne  devra  exceder  un  tiers  du  total  de 
requipage.  Tout  changement  de  cette  nature  dans  le  personnel  du  na- 
vire, a  vec  les  causes  qui  y  out  donne  lieu,  devra  ^tre  marque  par  le 
capitaine  sur  le  rdle  de  Pequipage,  et  la  tideiite  de  cette  annotation  devra 
^tre  certifiee  par  le  consul  ou  vice-consul  suedois  competent,  ou  bien,  en 
cas  qu'il  ne  s'en  trouve  point  sur  les  lieux,  par  la  municipalite,  leuotaire 
public  ou  quelqu'autre  personne  de  la  mOme  autorite,  suivant  les  usages 

des  pays  respectifs. 
[580]  ♦  §  4.  Les  b^timents  suedois,  en  qualite  de  neutres,  pourront 
naviguer  librement  vers  les  ports  et  sur  les  cdtes  des  nations  en 
guerre;  toutefois  les  capitaines  devront  s'abstenir  de  toute  tentative 
d'eutrer  dans  un  port  bloque,  des  qu'ils  out  ete  formellemeut  prevenus 
de  retat  de  ce  port  par  I'officier  qui  commande  le  blocus. 

Par  un  port  bloque,  on  entend  celui  qui  est  tellement  ferme  par  un  ou 
plusieurs  vaisseaux  de  guerre  ennemis  statiounes  et  suffisamment 
proches  qu'on  ne  puisse  y  entrer  sans  danger  evident. 
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§  5.  Toutes  marchaudises,  meme  propri^t^  des  sujets  des  puissances 
belligdrantes  poiirrout  etre  librement  menses  k  bord  des  batiinents 
su^dois.  en  leur  quality  de  neutres,  ^  la  reserve  des  articles  de  contre- 
bande  de  guerre.  Par  contrebande  de  guerre  il  faut  entendre  les  arti- 
cles suivants :  canons,  mortiers,  armes  de  toute  esi>ece,  bombes, 
grenades,  boulets,  pierres  ^  feu,  mOches,  poudre,  salpetre,  soufre^ 
cuirasses,  piques,  ceinturons,  gibernes,  selles  et  brides,  ainsi  que  toutes 
fabrications  pouvant  servir  directement  k  Pusage  de  la  guerro,  en  ex- 
ceptant toutefois  la  quantity  de  ces  objets  qui  pent  ^tre  n^cessaire 

pour  la  defense  du  navire  et  de  I'^quipage. 
[581]       Pour  le  cas  oil,  k  regard  de  la  definition  des  objets  *de  contre- 
bande de  guerre,  des  changements  ou  additions  devraient  etre  in- 
troduits  par  suite  de  conventions  avec  les  puissances  cStrang^res,  il  en 
sera  ulterieurement  status. 

§  6.  II  est  interdit  k  tout  capitaine  su^dois  de  se  laisser  employer,  avec 
le  batiment  quUl  conduit,  k  transporter,  pour  aucune  des  puissances  bel- 
ligdrantes,  des  dep^ches,  des  troupes  ou  des  munitions  de  guerre,  sans  y  6 tre 
contraint  par  une  force  r6elle ;  auquel  cas  il  devra  protester  formelle- 
ment  centre  un  tel  emploi  de  la  force. 

§  7.  Les  batiment^  des  puissances  bellig^rantes  pourront  importer  dans 
les  ports  su^dois  et  en  exporter  toutes  denr6es  &  marchandises,  pourvu 
que,  d'apres  le  tarif  g^n^ral  des  douaues,  elles  soient  permises  k  Pimpor- 
tation  ou  k  I'exportation,  et  k  la  reserve  des  articles  r^put^s  contrebande 
de  guerre. 

§  8.  II  est  d^fendu  k  tout  sujet  su6dois  d'armer  ou  d'^quiper  des  na- 
vires  pour  etre  employes  en  course  centre  aucune  des  puissances  belli- 
g^rautes,  leurs  sujets  et  propri^t^s,  ou  de  prendre  part  k  Pequipement  des 
navires  ayant  une  pareille  destination.  II  lui  est  ^galemeut  d^fendu 
de  prendre  service  k  bord  de  corsaires  Strangers. 

§  9.  11  ne  sera  permis  k  aucun  corsaire  Stranger  d'entrer  dans 
[582]  un  port  su^dois  et  de  sojourner  sur  nos  rades.  Des  ♦i)rises  ne 
pourront  non  plus  ^tre  introduites  dans  les  ports  su^dois,  autre- 
ment  que  dans  le  cas  de  d^tresse  constat^e.  II  est  ^galement  interdit  k 
nos  sujets  d'aclieter  des  corsaires  strangers  des  effets  captures,  de  quel- 
que  esp^ce  que  ce  soit. 

§  10.  Lorsqu'un  capitaine,  faisant  voile  sans  escorte,  est  rencontr^  en 
pleine  mer  par  quelque  vaisseau  de  guerre  de  Tune  des  puissances  bel- 
lig^rantes,  ayant  droit  de  contrdler  ses  papiers  de  bord,  il  ne  doit  ni  se 
refuser,  ni  cbercher  k  se  soustraire  k  cette  visite ;  mais  il  est  tenu  k  pro- 
duire  ses  papiers  loyalement  &  sans  detour,  ainsi  qu'^  surveiller  que,  ni 
depuis  que  son  navire  ait  6t6  h6\6  ni  pendant  la  visite,  aucun  des  do- 
cuments concernant  le  navire  ou  son  chargement  ne  soit  soustrait  ou  jet6 
k  la  mer. 

§  11.  Lorsque  lesbatiments  marcbands  font  voile  sous  escorte  de  vais- 
seaux  de  guerre,  les  capitaines  devront  se  rdgler  sur  ce  qui  est  prescrit 
par  I'ordounance  royale  du  10  juin  1812. 

§  12.  Le  capitaine  qui  observescrupuleusementtout  cequi  lui  est  prescrit 
ci-dessus  doit  jouir,  d'aprfes  les  trait^s  et  le  droit  des  gens,  d'une  navi- 
gation libre  et  sans  gene ;  et  si,  nonobstant,  il  est  moleste,  il  a  le  droit 
de  s'attendre  k  Pappui  le  plus6nergique  de  la  part  de  nos  miuistres 
[583]  et  consuls  k  P^tranger,  dans  toutes  les  justes  reclamations  ♦qu'il 
pourra  faire  pour  obtenir  reparation  et  dedommagement ;  par 
centre,  le  capitaine  qui  omet  et  n6glige  d'observer  ce  qui  vient  de  lui 
^tre  prescrit  pour  sa  route,  no  devra  s'en  prendre  qu't\  lui-meme  des 

1  Ainsi  que  plomb.    Ordonnance  royale  du  13  sept.  1855>r-»  j 
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d^sagr^ments  qui  pourront  r^sulter  d'une  pareille  negligence,  sans  avoir 
k  esp^rer  notre  appui  et  protection. 

§  13.  Dans  lecas  qu'uu  navire  su^dois  est  saisi,  le  capitaine  doit  re- 
mettre  au  consul  ou  vice-consul  8u6dois,  s'il  s'en  trouve  dans  le  port  oil 
son  batiment  est  anient — mais,  k  son  d6faut,  au  consul  ou  vice-consul 
suMois  le  plus  voisin — un  rapport  fiddle  et  duuient  certifi6  des  circon- 
stances  de  cette  prise,  avec  tons  ses  details. 

Maudons  et  ordonnons  j\  tous  ceux  il  qui  il  appartieudra  de  se  con- 
former  exactement  k  ce  que  dessus.  En  foi  de  quoi  nous  avons  signe  la 
presente  de  notre  main  et  y  avons  faitapposer  notre  sceau  royal. 

Donn6  au  chateau  de  Stockholm,  le  8  avril  1854. 

OSCAR.     [L.  s.] 

J.  F.  Fahb^us. 

[584]   *  Communication  officielle.  ins6ree  dans  U  journal  ^^Post-  och  Inrlkes 
fidningarj^  le  21  juin  1856. 

Sur  rinvitation  qui  lui  a  ^t^  adressee  sa  Majest6  le  Roi,  sous  la  date 
du  13  courant,  par  son  ministre  des  affaires  6trangeres,  a  fait  declarer 
que  sa  Majesty  a  adh^r^  aux  principes  du  droit  maritime  en  temps  de 
guerre  contenus  dans  la  declaration  quotes  puissances  qui  out  pris  part 
aux  n^gociations  de  la  paix  ont  sigu^e  k  Paris  le  16  avril  dernier,  et 
d'apr^s  laquelle — 

1^  La  course  est  et  demeure  abolie ; 

2^.  Le  pavilion  neutre  couvre  la  marchandise  ennemie,  k  Pexceptiou 
de  la  contrebande  de  guerre ; 

3^  La  marchandise  neutre,  k  Pexception  de  la  contrebande  de  guerre, 
n'est  pas  saisissable  sous  pavilion  ennemi ; 

4^.  Les  blocus,  pour  etre  obligatoires,  doivent  etre  effectifs — o'est-^dire, 
maintenus  par  une  force  suffisantepour  interdire  reellement  Pacers  du 
littoral  de  I'enemi. 


[585]    ^Ordonnance  du  Roi  concernant  Vinterpretation  dela^o  de  V  or  don- 
nance  royale  du  8  avril  1854,  relativement  a  ce  qui  doit  etre  observe, 
pour  la  surete  du  commerce  et  de  la  navigation  de  la  Suede^  en  temps  de 
guerre  entre  des  puissances  maritimes  etrangeres,  etc,    Donnee  au  cMteau 
de  Stockhohnle29juilletlS70. 

Nous,  Charles,  par  la  grace  de  Dieu  Roi  de  Suede  et  de  Norw^ge,  des 
Goths  et  des  Vandales,  savoir.  faisous:  que  la  §  5  de  Pordonnanco 
royale  du  8  avril  1854,  relative  a  ce  qui  doit  etre  observe  pour  la  sftret^ 
du  commerce  et  de  la  navigation  de  la  Su^de,  en  temps  de  guerre  entre 
des  puissances  maritimes  6trangferes,  etc.,  ayantdonn6  lieu  {i  differentes 
interpretations,  nous  avons  iug6  bon  et  utile  de  declarer  que  la  restric- 
tion apport^e  par  la  dite  §,  au  droit  de  transporter  dans  des  batiments 
su^dois  des  objets  de  contrebande  de  guerre,  ne  s'applique  pas  au  cas 
oil  des  objets  de  cette  categoric,  qui  n'appartiennent  pas  ou  qui  ne  sont 
pas  destines  aux  puissances  bellig(3rantes,  ou  k  leurs  sujets,  sont  trans- 
"poTt^H  dans  des  batiments  su^dois  entre  les  ports  des  puissances 
neutres. 

Mandons  et  ordonnons  ^  tous  ceux  ^  qui  il  appartiendra  de  se  con- 
former  exactement  k  ce  que  dessus.  En  foi  de  quoi  nous  avons  8ign6 
la  presente  de  notre  main  et  y  avons  fait  apposer  notre  sceau  royal. 

Bonne  au  chateau  de  Stockholm,  le  29  juillet  1870. 

CHARLES.     [L.  S.] 
Alex.  Adlercreutz.  ^      _  r^oofrTr^ 
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[586]  •Ko.  XII.  — BRAZIL. 

[Supplemental.] 
DIVERS  NEUTRALITY  CIRCULARS. 

For  English  translation  see  United  States  Claims,  vol.  7,  p.  107. 

]^o.  1,  of  18  May,  1854. 
No.  2,  of  30  June,  1859. 
No.  3,  of  12  October,  1859. 
No.  4,  of  1  August,  186L 
No.  5,  of  23  June,  1863. 
No.  6,  of  17  December,  1864. 
No.  7,  of  27  August,  1870. 
No.  8,  of  14  October,  1870. 
No.  9,  of  29  October,  1870. 

No.  10,  of  memorandum  of  questions  between  Brazil,  Germany,  and 
France. 

[587]  ♦No.  1. 

1*  SEcglo.— N. — Circular. — Rio  de  Janeiro. — Ministerio  pes 

NEGOCIOS   ESTRANGEIROS,  EM  18  DE  MAIO  DE  1854. 

Illm.  e  Exm.  Sr.  Tenho  a  honra  de  remetter  a  Y.  Ex.  nac6pia  junta, 
o  aviso  que  com  a  data  de  15  do  corrente  mez  foi  por  este  ministerio  ex- 
pedido  aos  da  justi^a,  marinbae  guerra,  communicandolhes  as  resolugoe-s 
que  o  governo  de  sua  magist^e  o  imperador  julgou  dever  adoptar 
durante  a  guerra  que  infelizmente  existe  declarada  entre  a  Gr^-  Bretanha 
e  a  Franga  por  uma  parte,  e  a  Russia  pela  outra. 

Estas  resolufoes  sao  as  seguintes : 

1*.  Que  nenbum  corsario  com  a  bandeira  de  qualquer  das  potencias 
belligerantes  poderd  ser  armado,  ou  approvisionado  ou  admittido  com 
suas  presas  nos  portos  do  imperio. 

2\  Que  OS  subditos  brasileiros  naopoderaotomar  parte  em  armamento 
de  corsarios  ou  em  quaesquer  outros  actos  oppostos  aos  deveres  de  uma 
stricta  neutralidade. 

As  resolu5oes  que  ficao  mencionadas  sao  em  parte  fundadas  no  direito 
interuacional  que  regula  as  obrigacoes  dos  neutros  em  tempo  de  guerra, 
e  em  parte  na  legisla5ao  do  paiz,  e  forao  aconselbadas  pelo  dever,  que 
tem  o  governo  de  sua  magistade  o  imperador  deattender  aos  interesses 
do  commercio  dos  subditos  brasileiros,  e  de  observar  napresente  guerra 

uma  stricta  neutralidade. 
[588]       Com  tudo  4  execu^ao  das  medidas  que  deixo  refer*idas  nao  6 
iaenta  de  difficuldades  e  complica^oes,  e  6  isto  o  que  cumpre 
acautelar. 

Parece-me  acertado  que,  antes  de  Y.  Ex.  mandar  proceder  a  respeito 
de  qualquer  navio  que  esteja  nos  nossos  portos,  por  se  dizer  que  est^ 
no  caso  da  resolujao  do  governo,  que  determina  que  nenbum  corsario 
com  bandeira  de  qualquer  das  potencias  belligerantes  possa  ser  armado, 
ou  approvisionado  ou  admittido  com  as  suas  presas  dentro  dos  portos 
do  imperio,  procure  veriticar  a  circumstancia  de  que  o  navio  6  corsario, 
ou  seja  k  vista  dos  papeis  de  bordo  ou  por  actos  notorios  de  corso,  que 
ja  tenba  praticado. 

Estas  diligencias  deverao  ser  encarregadas  aos  audi  tores  de  marinha 
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DOS  lagares  em  que  OvS  houver,  e  aos  respectivos  juizes  de  direito  ou 
sens  sabstitutos,  aonde  nao  houver  auditores  de  inarinha,  e  se  pelas 
diligencias  se  provar  que  o  navio  6  corsario,  deverd  impedir-se  o  seu 
armamento  ou  approvisionamento  e  mandar  se  sahir  do  porto. 

A  entrada  lios  nossos  portos  de  corsarios  com  presas^  expressamente 
vedada:  mas  se  ella  se  veriticar  por  algam  caso  de  for9a  maior,  cumpre 
que  V.  Ex.  os  mande  immediatamcnte  sahir  do  porto. 

Todas  as  iadaga5oes  que  V.  Ex.,  maudar  fazer  para  este  fim  deverao 
ser  reduzidas  a  escripto,  e  transmitidas  depois  ao  governo  de  sua 
majestade  o  imperador. 

Tenho  tambem  por  muito  conveniente  que  Y.  Ex.,  no  caso  de  quaesquer 

indaga^oes  e  medidas  que  tomar,  proceda,   tanto  quanto    for 

[589]    possivel,  de  accbrdo  e  com  conheci^meuto  dos  agentes  eonsulares 

da  Gra-Bretauha  e  da  Franga,  tao  bem  como  da  nagao  a  que  se 

disser  que  perteuce  o  navio,  contra  o  qual  houver  suspeitas  de  ser  corsario. 

Procendendo  assim,o  governo  de  sua  maj^stade  o  imperador  mostrar^ 
a  lealdadp  e  boa  f<§,  com  que  deseja  couciliar  a  rigorosa  execu5ao  das 
inedidas  que  adoptou  com  os  meiosdeevitardiflBcuidades,  etoda  a  espe- 
cie  de  disintelligeucia  com  os  governos  com  quem  conserva  relagoe^  de 
amizade. 

A  circumspecjao  e  prudencia  de  V.  Ex.  aflan9ao  que  as  medidas  do 
governo  de  sua  magestade  o  imperador  serao  executadas  sem  que  ap- 
pare^ao  inconvenientes  no  porto  dessa  capital. 

Para  que  o  nesmo  acoute5a  nos  outros  portos  da  provincia  aonde 
possao  entrar  embarca55es  estrangeiros,  ^  indispensavel  que  V.  Ex.  ex- 
er5a  a  mais  activa  vigihincia  sobre  as  respectivas  autoridades,  ^  Ihes 
explique  as  iustrucgoes  do  governo  de  sua  magestade  o  imperador. 

Prevale§o  me  da  occasiao  para  reaovar  a  V.  Ex.  as  8eguran9as  da 
minha  perfeita  estima  e  distincta  considerag^. 

ANTONIO  PAULINO  LIMPO  DE  ABRBU, 
A.  S,  Ex,  o  Sr.  Fresidente  da  Provincia  de.    .    . 


No.  2. 


1»  SeocIo. — N. — Circular. — ^Eio    de   Janeiro. — ^IVIinisterio  dos 
Negocios  Estrangeiros,  em  30  Julho  de  1859. 

Illm.  e  Exm.  Sr.  :  Est4  no  conhecimen to  de  Y.  E.  que  o  governo 

[590]    imperial,  de  accordo  com  os  invariaveis    prin*cipios   de  sua 

politica  externa,  e  bem  cousultando  os  interesses  do  imperio,  re- 

solveu  manter-se  neutra  na  guerra  que  infelizm^nte  sobreveiu  entre 

a  Confedera^ao  Argentina  e  a  provincia  de  Buenos- Ayres. 

A  neutralidade  do  Brasil  nessa  contenda  que  o  governo  de  sua  ma- 
gestade cordialmente  deplora,  nao  tem  outras  limitayoes  senao  as  que 
expressSo  os  factos'vigeutes,  em  rela5ao  ao  estado  oriental  do  Uruguay, 
e  08  que  implicitamente  se  cont^m  no  art.  2o  do  tratado  de  7  de  Marjo  de 
1856,  celebrado  entre  o  imperio  e  a  Confedera^^o  Argentina. 

Sua  magestade  o  imperador  houve  pour  bem  que  se  recommendasae 
a  V.  Ex.  a  stricta  observancia  daquelles  principioa,  segundo  os  qua^s  os 
subditos  brasileiros  se  devem  abster  de  toda  participagao  ou  auxilioem 
favor  de  qualquer  dos  dous  belligerantes. 

A  exporta5ao  de  artigos  bellicos  dos  portos  do  imperio  para  os  de 
Buenos- Ayres  e  absohitamente  prohibida,  ou  se  pretenda  fazer  debaixo 
da  bandeira  brasileira  ou  de  outra  najao.    O  mesrao  commercio  de  con- 
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trabando  de  guerra  deve  ser  vedado  aos  navios  brasileiros,  ainda  que 
se  destinem  aos  portos  da  Confederagao  Argentina. 

3^ao  6  provavel  que  outro  case  de  violayao  de  neutralidade,  ainda 
al^ni  do  que  acima  prevejo  occorra  nessa  provincia,  seni  embargo  por^ui, 
hei  de  brevemente  expedir  a  Y.  Ex.  instruc5oe8  mais  explicitas.  En- 
tretanto  V.  Ex.  se  regular^,  em  qualqner  occurrencia  extraordinaria, 

pelos  principios  que  se  expressao  no  presente  aviso. 
[501]       *Tenho  a  honra  de  renovar  a  V,  Ex.  os  protestos  da  minha  perfeita 
estima  e  distincta  consideracao. 

JOSfi  MARIA  DA  SILVA  PARAXHOS, 
A.  8.  Ex.  0  Sr.  Fresidente  da  Provincia  de.    .    .    . 


No.  3. 


1*  SEogio. — ^N. — CrBOULAR. — Rio   DE   Janeiro. — Minfsterio    dos 

NEGOCIOS  EsTRANGEIROS,  em  12  DE  OUTUBSO  DE  1859. 

Illm.  e  Exm.  Sr.  :  O  governo  imperial  teve  conbecimento  por  uma 
nota  que  Ihe  dirigiu  a  lega5ao  argentina nesta corte  deque  o  governo  de 
Buenos- Ayres  mandara  comprar  e  armar  em  Inglaterra  dous  vapores 
para  serem  empregados  na  guerra  em  que  est4  empenhado  com  a  Con- 
federa§ao  Argentina. 

Se  bem  nao  possa  o  governo  imperial,  no  caso  de  sahirem  dos  portos 
da  Gra-Bretanbaaquelles  vapores  e  de  tocarem  apenas  uos  do  imperio, 
em  transito  para  Buenos- Ayros,  mandar  proceder  k  sua  deten^ao,  como 
foi  por  aquella  lega^ao  solicitado,  6  eonforme  aos  principios  de  neutrali- 
dade que  se  tern  imposto  o  governo  imperial  naquelia  guerra,  impedir 
que  r^cebao  armamento,  tripola^ao,  e  menos  ainda  que  transportem  ob- 
jectos  bellicos  para  o  porto  de  Buenos-Ayres. 

Refiro-me  para  melhor  governo  de  Y.  Ex.  k  circular  que  foi-lhe  expe- 
dida  por  este  ministerio  em  30  de  Julho  ultimo. 

Reitero  a  V.  Ex.  as  segurangas  da  minba  perfeita  estima  e  distincta 
considcrajao. 

[592]         •  JOAO  LUIS  YIEIRA  C ANSANS AO  DE  STNIMBlT, 

A.  S.  Ex.  0  Sr.  Fresidente  da  Frovincia  de.    .    .    . 


No.  4. 


1*   Seccao.—N.— Circular.— Rio   de   Janeiro.— Ministerio   dos 
Negocios  Estraneiros,  em  1  DE  Agosto  de  1861. 

Illm.  e  Exm.  Sr.  :  A  luta  que  rompeu  entre  o  governo  federal  dos 
Estados-Unidos  Norte-Americanos,  c  alguns  desses  estados  que  declara- 
rao  constituir-se  em  confederajao  separada,  pode  trazer  ao  nosso  paiz 
questoes,  para  cuja  solucao  reieva  que  Y.  Ex.  esteja  preveuido,  e  por 
este  motivo  recebi  ordem  de  sua  magestade  o  imperador  para  declarar 
a  Y.  Ex.  que  o  governo  imperial  julga  dever  manter-se  na  mais  stricta 
neutralidade  durante  a  guerra,  em  que  infelizmente  se  acb^o  aquelles 
estados,  e  para  que  esta  neutralidade  seja  guardada  cumpre  que  se 
observem  as  determiuagoes  seguintes. 

Os  estados  confederados  nao  tem  existencia  reconbecida,  mas,  bavendo 
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constituido  de  facto  um  governo  distincto,  nao  p6de  o  governo  imperial 
considerar  como  actos  de  pirataria  os  seus  armamentos  navaes,  nem 
reeusar  Ihes,  com  as  necessarias  restricgoes,  o  caracter  de  belligerantes 
que  assumirao. 

Os  subditos  brasileiros  devem  nesta  conformidade  abster-se  de  toda 

participajao  e  auxilio  em  favor  de  um  dos  belligerantes,  e  nao  poderao 

tomar  parte  em  quaesquer  actos,  que  possao  ser  considerados  como 

•  [593]    hostis  a  uma  *das  duas  partes,  econtrarios  aos  deveres  da  neutrali- 

dade. 

A  exporta^ao  de  artigos  bellicos  dos  portos  do  imperio  para  os  novos 
estados  confederados  fica  absolutamente  prohibida,  ou  sepretenda  fazel- 
a  debaixo  da  bandeira  brasileira,  ou  da  de  outra  na9ao. 

O  mesmo  commercio  de  contrabando  de  guerra  deve  ser  vedado  aos 
Davios  brasileiras  ainda  que  se  destinem  aos  portos  sujeitos  as  governo 
da  XJniao  Norte- Americana. 

Nenhum  navio  com  bandeira  de  um  dos  belligerantes,  e  que  esteja 
empregado  nesta  guerra  ou  a  ella  se  destine,  poderd  ser  approvisionado, 
esquii)ado  ou  armado  nos  portos  do  imperio,  nao  se  comprehendendo 
nesta  prohibiyao  o  fornecimeuto  de  vitualhas  e  provisSes  navaes  indis- 
pensaveis  ^  continuac^ao  da  viagera. 

Nao  serd  iMjrmittido  a  navio  algum  de  guerra  ou  corsario  entrar  e  per- 
mauecer  com  presas  nos  nossos  portos  ou  bahias  mais  de  24  horas,  salvo 
o  caso  de  arribada  forjada,  e  por  nenhum  modo  Ibes  sera  permittido 
dispor  das  mesmas  presas  ou  de  objectos  dellas  proven ientes. 

Na  execuyao  destas  medidas, e  na  solu^ao  das  questoes  que  occorrerem, 
Y.  Ex.  se  guiard  pelos  principios  de  direito  internacional,  tendo  em  cou- 
sidera^ao  as  instrnc^oes  exi>edidas  por  este  ministerio  em  18  de  Maiode 
1854,  guardado  o  peusameuto  da  circular  de  30  de  Julbo  de  1859,  com 
rela^ao  aos  Estados- tlnidos  em  luta  com  os  estados  confederados,  e 
[594]  communicard  ao  ♦governo  imperial  quaesquer  diflftculdades  ou 
occurreucias  extraordinarias  que  exijao  novas  instruc9oes. 

Eeitero  a  V.  Ex.  as  expressoes  de  minha  estima  e  distincta  conside- 
raeao. 

EEXVENUTO  AUGUSTO  DE  MAGALHAES  TAQUES, 

A.  S.  Ex.  0  Sr.  Presidente  da  Frovineia  de    .    .    .    . 


No.  5. 


1»  SECglO. — N.— ClRClTLAB. — RiO  DE  JANEIRO. — ^MlNISTERIO  DOS  NE- 
GOCIOS  ESTRANGEIROS  EM  23  DE  JUNHO  DE  1803. 

Instruc^es  r^ulando  a  neutralidade  do  Brasil  na  luta  dos  Estados-  Unidos 

da  America  do  Norte. 

Illm.  e  Exm.  Sr.  :  Convindo  dar  maior  desenvolvimento  6»  circular 
deste  ministerio  do  1^  de  Agosto  de  1861,  que  estabeleceu  os  principios 
reguladores  da  neutralidade  que  o  governo  imperial  resolveu  assumir 
em  presenga  da  luta  dos  Estados- Unidos  da  America  do  Norte,  ja  para 
explicar  alguns  desses  principios,  j^  para  indicar  em  geral  os  casos  em 
que  se  deve  julgar  violada  a  neutralidade  e  os  meios  de  a  fazer  effectiva ; 
manda  sua  magestade  o  imperador  declarar  a  V.  Ex.  o  seguinte,  para 
sen  conbecimento  e  devida  execucao. 

Pelas  palavras  "salvo  o  caso  de  arribada  for9ada '^  mencionadas  na 
referida  circular,  deve  tambem  entender-se: 
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Que  o  navio  nao  aepii  obrigado  a  sahir  do  porto  dentro  do  prazo 

[595]    de  24  horas,  se  nao  houver  podido  eflfectuar  •os  concertos  indis- 

pensaveis  para  que  possa  expor-se  ao  mar  sem  risco  de  perder  se. 

Se  igual  risco  se  der  por  causa  do  mdo  tempo. 

Se  finalmente  for  acossado  pelo  inimigo. 

Nestas  hypotheses  fica  ao  arbitrio  do  governo  na  c5rte  e  dos  presidentes 
nas  provincias  determinar,  d  vista  das  circumstancia^,  o  tempo  dentro  do 
qual  deverd  o  navio  sahir. 

Os  corsarios,  ainda  que  nao  conduzao  presas,  nao  serao  adraittidos 
nos  portos  do  imperio  por  mais  do  24  boras,  salvo  o  caso  de  arribada 
forgada. 

As  presas  de  que  trata  a  circular  do  P  de  Agosto  sSLo  os  navios 
apresados  pelos  belligerantes  ou  pelos  corsarios,  de  modo  que  a  pena 
imposta  aos  que  couduzerem  presas  nao  6  applicavel  aos  que  tao  s6- 
meute  trouxerem  objectos  proveuientes  dellas,  nao  podendo,  porem, 
em  caso  algum,  dispor  dos  mesmos  objectos  assim  como  da«  presas. 

De  conformidade  com  a  circular  citada,  os  navios  belligerantes  nSo 
podem  receber  nos  portos  do  imperio  senao  as  vitualhas  e  provisoes 
navaes  de  que  absolutamente  carejao,  e  fazer  os  concertos  necessarios 
para  a  continuagdo  da  viagem. 

Esta  disposigao  presuppoe  que  o  navio  vai  com  destino  para  um  porto 
qualquer,  e  que  s6  de  passagem  e  por  necessidade  demanda  um  porto  do 
imperio. 

A  presupposi5ao  da  circular  nao  se  verificard,  por6m,  se  um  mesmo 
navio  procurar  o  porto  amiudadas  vezes,  ou  se,  depois  de  ter  re- 
[596]  frescado  em  um  porto,  entrar  ♦em  outro  logo  depois,  pretextando 
o  mesmo  fino,  salvo  os  casos  provmios  de  for9a  maior. 

A  frequencia,  pojs,  sem  motivo  sufficientemente  justificado,  deve  au- 
torizar  a  suspeita  de  que  o  navio  nao  estd  realmeute  em  viagem,  mas 
percorre  os  mares  viziuhos  do  imperio  para  apresar  navios  inimigos. 

O  asylo  e  socorros  que  em  tal  caso  se  preste  a  um  dos  belligerantes 
poderd  ser  qualificado  como  auxilio  ou  favor  prestado  contra  o  outro,  e 
portanto  como  quelra  da  neutralidade  declarada. 

Convem  conseguintemente  que  um  navio,  que  ja  uma  vez  t^nba  entrado 
em  um  dos  nossos  portos,  nao  seja  recebido  no  mesmo  porto  ou  em  outro, 
pouco  depois  de  haver  entrado  no  primeiro,  para  receber  vitualhas,  pro- 
visoes navaes,  e  fazer  concertos,  salvo  o  caso  devidamente  provado  de 
forga  maior,  senao  depois  de  um  prazo  razoavel  que  fa^acrer  que  o  navio 
jd  se  tinha  retirado  das  costas  do  imperio,  e  a  ellas  regressou  depois  de 
ter  concluido  a  viagem  a  que  se  destinava. 

Por  motives  identicos  aos  que  ticao  expostos,  nao  serd  permittido  nos 
portos  do  imperio  que  os  navios  belligerantes  recebao  generos  vindos 
directamente  para  elles  em  navios  de  qualquer  na5ao  ;  o  que  significaria 
que  nao  procurao  os  belligerantes  os  nossos  portos  de  passagem,  e  por 
necessidade  imprevista,  mas  com  o  proposito  de  permauecer  na  proxi- 
midade  das  costas  do  imperio,  tomando  por  isso  de  autemao  as 
[597]  cautelas  precisas  para  se  fornecerem  dos  meios  de  continuar  ♦em 
suas  emprezas.  A  tolerancia  de  um  semelhaute  abuso  equivaleria 
a  permittir  que  os  portos  do  imperio  servisscm  aos  belligerantes  de 
base  de  opera5oes. 

Ficando  assim  explicados  os  principios  da  circular  do  V  de  Agosto 
de  1861,  cumpre  que  nos  portos,  bahias  e  aiicoradouros  de  imperio  se 
exija  dos  belligerantes  a  fiel  observaucia  das  seguintes  condijoes. 

1^  Os  navios  de  guerra  admittidos  em  um  ancoradouro  ou  porto  de- 
verao  permauecer  ua  tranquillidade  a  mais  perfeita,  e  na  mais  completa 
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paz  com  todos  os  navios  que  ahi  estiverem,  ainda  os  de  guerra,  ou  ar- 
mados  ein  gnerra,  do  sen  iiiimigo. 

2<*.  Nao  poderao  augmentar  a  sua  tripola^ao,  contractando  marin- 
heirOvS  de  qualquer  na5ao  que  seja,  inclusive  compatriotas  seua. 

3^  Nao  poderao  igualmente  augmentar  o  numero  e  o  calibre  de  sua 
artilharia,  nem  por  qualquer  modo  aperfeijoal-a,  comprar  ou  embar- 
car  armas  portateis,  e  ukuuiyoes  de  guerra. 

4^.  Nao  pbderao  por  se  de  emboscada  nos  portos  ou  ancoradouros,  ou 
nas  ilbas  e  cabos  dos  mares  teri-itoriaes  do  imperio,  d  espreita  de  navios 
inimigos  que  entrem  ou  saiSLo ;  nem  mesmo  i)rocurar  informagoes  a  res- 
peito  daquclles  que  sao  esperados  ou  que  devem  sahir ;  e  nem  fiualmente, 
t'azer-se  k  vela  para  correr  sobre  um  navio  inimigo  avistado  ou  sig- 

nalado. 
[598]       5^  Nao  poderao  fazer-se  &  vela  immediatemente  *depoi8  de  um 
navio  pert^ncente  a  uma  na^ao  inimiga  ou  neutra. 

Sendo  a  vapor  ou  de  vela  tanto  o  navio  que  sahir  como  aquelle  que 
ficar,  mediard  entre  a  sahida  de  um,  e  de  outro  o  prazo  de  24  boras. 
Se,  porem,  for  de  vela  o  que  sahir,  e  a  vapor  o  navio  que  ficar,  nao  po- 
dera  este  sahir  senao  72  boras  depois. 

6®.  Durante  a  sua  estada  no  porto,  nao  poderao  os  belligerantes  em- 
pregar  nem  a  lbr5a,  nem  a  astucia  para  rehaver  presas  feitas  aos  seu8 
coucidadaos  que  se  acharem  no  mesmo  asylo,  ou  para  libertar  prisioneiros 
de  sua  na^ao. 

7**.  Nao  poderao  proceder  no  porto  neutro,  nem  &  venda,  nem  ao  res- 
gate  das  presas  feitas  ao  seu  inimigo,  antes  que  a  validade  da  presa 
seja  reconhecida  peloj  tribunaes  competentes. 

Fica  subentendido  que  as  infrac^oes  de  cada  uma  destas  sete  condi- 
^oes  conatituirao  otros  tantos  casos  de  viola^ao  da  neutralidade  do  im- 
perio, sujeitando  os  infractores  ds  penas  que  Ihes  forem  impostas. 

E  para  fazer  eflfectiva  a  neutralidade,  cohibindo  e  reprimindo  os  abusos 
que  se  practicarem,  deverao  ser  empregados  os  seguintes  meios. 

1®.  Verificar  previamente  a  concessao  do  asylo,  o  caracter  do  navio, 
e  sens  precedentes  em  outros  portos  do  imperio,  para  depois  conceder 
ou  negar  a  entrada  e  a  permanencia,  escassear  o  favor,  ou  redobrar  de 

vigilancia. 
[599]       ^2^  Marcar  ancoradouro  onde  os  navios  estejao  debaixo  das 
vistas  immediatasdapolicia,  longe  de  paragens  e  circumstancias 
snspeitas. 

3**.  Mandar  fiscalisar  desde  a  entrada  at<^  a  sahida,  o  movimento  dos 
belligerantes,  verificando  a  innocencia  dos  objectos  que  embarcarem. 

4^  Ordenar  ^  policia  que  nao  consinta  no  desembarque  e  venda  dos 
objectos  jirovenientes  de  presas. 

5®.  Impedir  que  se  fa9ao  presas  nas  aguas  terrltoriaes  do  imperio, 
empregaudo  para  isso  k  forga,  sendo  necessario :  e^  se  as  presas  ou 
objectos,  dellas  provenientes,  entrados  nos  portos  do  imperio,  houverem 
sido  t'eitos  na«  mesmas  aguas  terrltoriaes,  deverao  ser  arrecadados  pelas 
antoridades  compet^jntes  para  se  restituirem  aos  sens  legitimos  proprie- 
tarios,  considerandose  sempre  nulla  a  venda  de  taes  objectos. 

G^  Nao  admittir  nos  portos  do  imperio  o  belligerante  que  uma  vez 
hottver  violado  a  neutralidade. 

7'*.  Fazer  sahir  immediatamente  do  territorio  maritimo  do  imperio, 
nao  Ihes  fornecendo  cousa  alguma,  os  navios  que  tentarem  violar  a 
neutralidade. 

8®.  Finalmente,  usar  da  forga,  e,  na  falta  ou  insuflScencia  desta  pro- 
testar  solemne  e  energicamente  contra  o  belligerante  que  sendo  adver- 
tido  e  intimado  nao  desistir  da  viola^ao  da  neutralidade  do  imperio^ 
10  a— n  o 
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ordenando  ^  fortalezas  e  aos  navios  de  gaerra  que  atirem  sobre 

[600]    o  ♦belligerante  que  acommetter  o  seu  iiiimigo  no  nosso  territorio, 

e  sobre  o  navio  arraado  que  se  dispuzer  a  sahir  autes  de  deeor- 

rido  o  tempo  marcado  depois  da  sahidado  navio  pertencente  ao  bellige- 

rante  contrario. 

E  porque  o  vapor  Alabama  dos  Estadoa-Confederados  violou  mani- 
festamente  a  neutralidade  do  imperio,  por  ter  jnfriugido  as  disposi^'oes 
da  circular  do  1**  de  Agosto  de  1861,  tornando  a  ilha  Rata  em  base  de 
suas  opera95es,  pois  que  para  alii  conduziu  presas,  e  sahiu  a  fazer 
outras,  que  mandou  queimar  depois  de  as  haver  conservado  alguns 
dias  no  aucoradouro  da  mesma  ilha;  ordena  sua  magestade  o  impera- 
dor  que  o  dito  vapor  nao  scja  mais  recebido  em  porto  algum  do  imperio. 
Renovo  a  V.  Ex.  as  seguranjas  de  minha  perfeita  estima,  e  distiucta 
considera^ao. 

MARQUEZ  DE  ABRANTES, 
As.  Ex,  o  Sr,  Fresidente  da  Provincia  de    .    .     .     . 


[601]  •No.  6. 

1"  SeccIo. — Circular. — Rio  de  Janeiro  em  17  de  Dezembro  de 

1864.— -MlNISTERIO  DOS  NeGOCIOS   EsTRANGEIROS. 

Ill™*  Ex™*"  S*":  Em  officio  de  24  do  mez  proximo  findo  communiconme 
o  presidente  da  provincia  da  Bahia  que  alii  chegara  a  galera  americana 
"  Kate  Prince,"  procedente  de  Cardiff,  a  qual  tora  visitada  no  alto  mar 
pelo  vapor  confederado  "  Shenandoah,'' cujo  com mandante  exigiradocapi- 
tiio  da  mesma  galera,  para  deixala  continuar  a  sua  viagem,  que  assignasse 
uma  obriga§ao  pecuniaria  e  recebesse  a  seu  bordo  quatorze  prisioneiros 
provenientes  de  dous  navios  incendiados. 

Havendoocommandante  do  *'  Shenandoah,"  James  W.  Waddell,prati- 
cado  o  acto  de  violar  o  sello  do  consulado  do  imperio  que  fechava  o 
manifesto  da  galera  "  Kate  Prince,"  resolveu  o  govemo  imperial  que  fosse 
vedada  a  entrada  em  todos  os  portos  do  Brazil  ao  dito  vapor  "  Shenan- 
doah," ou  a  qualquer  outro  navio  commandado  pelo  referido  Waddell. 

O  que  levo  ao  conhecimento  de  V.  E.  para  sua  intelligencia  e  execu^ao 
na  parte  que  respeita  a  essa  provincia. 

Aproveito  a  opportunidad  para  renoyar  a  Y.  E.  as  asseguran5as  da 
minha  perfeita  estima  e  distiucta  consideracao.    A.  S.  E.  o  Sr.  presi- 
dente da  provincia  de (ass.) 

[602]  •JOAO  PEDRO  DIAS  KEIRA. 

Conforme. 

0.  director  leval  interinoj  Alexandre  Affonse  de  Carvalho. 


Ko.  7. 


1*  SeccIo. — ^N. — ^Circular. — ^Rio    de   Janeiro. — Ministerio  dos 

NEGOCIOS  ESTRANGEIROS,  EM  27  DE  AGOSTO  DE  1870. 

Illm.  e  Exm.  Sr  :  A  legajao  de  sua  magestade  o  imperador  dos 
Francezes  notificou  ao  governo  imperial,  por  nota  de  14  do  correute,  a 
guerra  que  rebentou  entre  a  Franja  de  um  lado  e  de  outro  a  Prussia  e 
OS  paizes  alliados  que  dao  4  esta  o  concurso  de  suas  armas.  ^ 

_.  _  _  _300gle 
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A  mesraa  legn^m  solicitoii,  e  o  g:overno  de  sua  ma^estade  sicaba  de 
dcclarar-lhe,  que  o  Brasil  observarii  a  mais  stricta  neutralidade  durante 
es8a  guerra,  assim  para  com  a  Franga,  como  para  com  o  outro  bellige- 
rante  e  sens  alliados. 

O  governo  frances  promette  que  suas  forjas  de  mar  e  de  terra  obser- 
varao  escrupulosameute  para  com  as  poteucias  neutraea  as  regras  do 
direito  iuternacioual  e  os  priiicipios  estabelecidos  pelo  congresso  de 
Pariz  em  sua  declara§ao  de  10  de  Abril  de  1856. 

O  Brasil  adheria,  como  V.  Ex.  sabe,  a  aquelles  principios,  e  tern 
[603]    portauto  direito  a  que  os  navios  •brtxzileiros  e  suas  mercadorias 
gozem  das  garantias'por  elles  asseguradas. 

Os  principios  a  (lue  alludo  sao  os  seguiutes: 

I**.  O  corso  6  e  fica  abolido. 

2**.  O  pavilbao  neutral  cobre  a  mercadoria  iuimiga,  com  excepyao  do 
contrabando  de  guerra. 

3^  A  mercadoria  neutral,  com  excepyao  do  contrabando  de  guerra, 
nao  pode  ser  apresada  sob  o  pavilbao  inimigo. 

4^  Os  bloqueios,  para  serem  obrigatorios,  devem  ser  eflfectivos,  isto  e, 
mantidos  por  Ibrga  sufficiente  para  prohibir  realmeute  o  accesso  ao  lit- 
toral inimigo. 

A  Prussia  fez  parte  do  ultimo  congresso  de  Paris,  e  consequentemente 
estA  obrigada  as  inesmas  regras  de  moderayao  e  beuevolencia  para  com 
us  estados  neutraes  na  presente  guerra. 

Em  conformidade  do  que  levo  exposto,  cumpreque  V.  Ex.  previna  ao 
cbefe  de  policia  dessa  provincia  e  ds  respectivas  autoridades  fiscaes, 
mandando  inserir  esta  circular  na  folba  que  publicar  os  actos  ofliciaes, 
e  podeudo  por  qu^lquer  outro  meio  que  julgar  convenieute  fazer  constar 
aos  subditos  brasileiros  abi  resideutes  esta  deliberajao  do  governo  de 
sua  magestade,  a  fim  de  que  todos  se  abstenbao  rigorosamente  de  actos 

oppostos  aos  deveres  de  uma  stricta  neutralidade. 
[604]        Em  quanto  o  governo  imperial  nao  expedir  *in8truc5oe8  es- 
peciaes,  dever4  V.  Ex.  guiar-se  pelas  circulares  do  1*  de  Agosto 
de  1861,  e  23  de  Junho  de  1803,  no  que  for  applicavel  ao  caso  de  que  se 
trata. 

Tenho  a  bonra  de  renovar  a  Y.  Ex.  os  protestos  de  minba  perfeita 
estima  e  distincta  consideracao. 

BAEAO  DE  COTEGIPE, 
A.  8.  Ex.  o  Sr.  Fresidente  da  Frovincia  de,    .    .    . 


[6051  •No.  8. 

1*  SECCIo.— N.— ClBCULAB.— ElO  DE  JANEIRO.— MlNlSTERIO  DOS  NE- 
GOCIOS  ESTRANGEIROS,  EM  14  DE  OUTUBRO  DE  1870. 

Illm.  e  Exm.  Sr.  :  Sua  magestade  o  imperador  houve  por  bem  re- 
solver  que,  na  presente  guerra  entre  a  Franja  e  a  Prussia,  sejilo  man- 
tidas  as  circulares  deste  ministerio  de  1  de  Agosto  de  1861, 23  de  Junbo 
de  1863  e  27  de  Agosto  ultimo,  com  o  seguinte  additamento: 

l^  Os  navios  dos  belligerantes  tomarao  combustivel  nos  portos  do 
imperio  unicamente  para  a  continua^ao  da  viagem. 

E  probibido  o  fomecimento  de  carvao  aos  navios  que  percorrerem  os 
mares  vizinbos  do  Brazil  para  apresar  embarca^Oes  do  inimigo  ou 
praticar  qualquer  outro  genero  de  bostilidades. 

Ao  uavio  que  uma  vez  receber  combustivel  em  nossos  portos  u^OTse 
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permittinl  novo  fornecimento  seiiao  qiiando  hoover  decorrido  um  prazo 
razoavel,  que  fa9a  crer  que  o  dito  navio  regressou  depois  de  concluidaa 
sua  viageui  a  um  porto  estrangeiro. 

2".  fi  prohibido  annunciar  pelo  telegrapho  a  partida  ou  a  proxima 
chegada  de  algum  navio,  niercante  ou  de  guerra  dos  belligerantes  ou  dar 
a  este  qualqner  ordem,  instruc^oes  ou  aviso,  tendente  a  prejudicar  o 

inimigo. 
[606]       ♦Neste  sentido  Y.  Ex.  deverd  expedir  as  convenientes  ordens  as 
esta^oes  dos  telograpbos  e  aos  alvi^areiros. 
Aproveito  a  opportunidade  para  reiterar  a  V.  Ex.  as  segurangas  de 
minha  perfeita  estima  e  distincta  considerayao. 

YISCONDE  DE  S.  VICENTE, 
A.  8.  Ex.  0  Sr.  Prendente  da  Provincia  de 


No.  9. 


Rio  DE  Janeiro. — Ministerto  dos  Negocios  Estrangeiros,  em  29 

DE  OUTUBRO  DE   1870. 

No  intento  de  regular  o  disposto  na  condi^ao  5.  da  circular  de  23 
de  Junbo  de  1863,  cunipre  que,  durante  a  guerra  entre  a  Franya  e  a 
Prussia,  sejao  observadas  as  seguintes  providencias  : 

1*.  Os  navios  de  conimercio  de  um  dos  belligerantes,  que  quizerem  sabir 
do  porto,  deverao  dar  aviso  por  escripto,  com  a  antecedencia  de  24 
boras,  ao  commandante  da  estajao  naval  do  dia  e  bora  em  que  tern  de 
sarpar.     No  aviso  declararao  se  sao  a  vapor  ou  de  vela. 

2*.  O  commandante  da  esta^ao  naval,  se  n^  tiver  sido  prevenido  da  sa- 

bida  de  algum  navio  de  guerra  do  outro  belligerante,  mandara  inti- 

[607]   mar ♦aosrespectivoscommandantes,quenaopoderaodeixaroporto 

senao  depois  de  passado  o  tempo  da  sobre  dita  condi5ao  5\  FarA 

alem  disso,  os  necessaries  avisos  ds  fortalezas  eembarcafoes  de  registro. 

3*.  Os  ditos  navios  mercant€S  nao  deverao  sarpar  sem  que  tenbao 
resposta,  por  escripto,  declaratoria  de  que  estao  dadas  as  devidas  provi- 
dencias, e  que  portanto  podem  retirarse.  A  resposta  serd  dada  com  toda 
brevidade. 

4*.  Nos  lugares  onde  nSo  bouver  commandante  de  estacao  naval,  o 
aviso  das  embarcafOes  mercantes  serd  dirigido  ao  capitao  ao  porto  5  na 
falta  deste  ao  commandante  da  fortaleza  de  registro;  e,  nao  havendo 
t'ortaleza,  ao  de  qualquer  navio  de  guerra  brasileiro  que  ahi  se  acbe ;  e, 
em  ultimo  caso,  a  maior  autoridade  policial  da  localidade. 

O  funccionario  a  quem  o  aviso  nos  sobreditos  termos  f6r  dirigido,  6  o 
competente  para  fazer  a  intima^ao  aoa  navios  de  guerra  belligerantes. 

5».  Os  navios  de  guerra  dos  belligerantes,  que  nao  quizerem  ter  a  sua 
sabida  impedida  pela  retirada  successiva  das  embarcajoes  mercantes  ou 
de  navios  de  guerra  contraries  deverao  communicar,  com  anticipa^ao  de 
24  boras  nos  termos  sobreditos,  a  pretenjao  da  sua  retirada.    A  priori- 

dade  da  saluda  serd  regulada  pela  da  entrega  do  aviso. 
[608]  •6*.  Alem  do  que  fica  disposta,  os  navios  de  guerra  nao  poderao 
deixar  o  porto  sem  que  primeiro  entrem  as  embarcacoes  mercantes 
do  outro  belligerante,  que  estejao  &  barra,  ou  tenbao  siao  annunciada^ 
pelo  telegrapbo,  ou  pelos  alvi^areiros,  salvo  se  derem  os  respectivos 
commandantes  sua  palavra  de  bonra  ao  commandante  da  esta§ao  naval, 
e  na  sua  falta  ao  funccionario  competente,  de  que  n§o  Ihes  far^o  mal 
algum  5  e  se,  al^m  disso,  nao  estiverem  impedidos  de  sabir  por  outro 
motivo. 

VISCONDE  de  S.  VICENTE. 
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[609]  *^o.  10. 

MEMORANDUM  OF  QUESTIONS  BETWEEN  BRAZIL,  GERMANY,  AND  FRANCE. 

A  relation  of  the  facts  and  resume  of  the  correspondence  between  the 
Brazilian  government  and  the  French  and  North  German  legations  in 
Brazil,  in  relation  to  the  alleged  violation  of  the  neutrality  of  Brazil, 
and  abuse  of  the  right  of  asylum  accorded  by  her  to  the  vessels  of 
war,  and  their  prizes,  (with  a  delay  of  twenty-four  hours,)  by  the  bringing 
into  Rio  de  Janeiro  on  the  14th  September,  1870,  of  the  North  German 
merchant- vessels  Lucie  and  Concordia  captured  by  the  French  gun-boat 
Hamelin,  and  left  in  the  harbor  of  Rio,  for  the  purpose  (as  alleged)  of 
discharging  goods  on  board  belonging  to  neutrals,  (which  was  done,) 
and  by  the  leaving  said  vessels  in  said  harbor,  in  charge  of  only  one 
mariner  on  board  of  each,  taken  from  another  French  vessel  in  port,  and 
under  the  care  of  the  French  consul ;  and  by  the  coming  in  afterward 
of  the  French  gun-boat  Bruix,  from  whom  men  were  sent  and  placed 
on,  and  in  charge  of,  said  vessels,  which  were  then  taken  out  of  the  har- 
bor under  convoy  of  said  Bruix,  October  22,  1870. — (From  the  Relatorio 

(Foreign  affairs,)  1871.) 
1 610]      ♦On  the  14th  of  September,  1870,  two  German  merchant- vessels, 
the  Lucie  and  the  Concordia,  were  by  officers  iu  charge  brought 
into  the  harbor  of  Rio  as  having  been  captured  by  the  French  gun-boat 
Hamelin,  as  her  prizes  of  war. 

The  entry  of  such  vessels  under  such  circumstances  was  permitted 
by  the  Brazilian  circulars  of  August  27, 1870,  in  which  reference  was 
made  to  those  of  August  1, 1861,  and  June  23, 1863,  and  a  permission 
to  remain  twenty-four  hours  accorded.  The  necessity  of  leaving  at  the 
expiration  of  that  period  was  notified  to  the  commanding  officers  of  the 
prizes. 

It  appearing,  however,  that  on  board  of  the  German  vessels  were 
goods  of  neutrals,  the  imperial  government  admitted  that,  under  the 
principles  laid  down  by  the  congress  of  Paris,  1856,  more  time  would 
have  t6  be  allowed,  in  order  to  permit  the  unloading  of  such  neutral 
goods,  and  that  as  soon  as  this  could  be  effected,  the  vessels  must  leave. 
The  German  legation  at  once  claimed  that  Brazil  was  bound  to  restore 
those  vessels  to  their  owners  and  to  exclude  the  Hamelin  from  the  ports 
of  Brazil ;  because, 
1st.  The  Concordia  had  been  captured  in  Brazilian  waters,  in  viola- 
tion by  France  of  Brazilian  neutrality. 
[611]  *2.  Becausethe Hamelin havingleftRioon thel4th  August,and 
returned  on  the  14th  September,  had  not,  in  the  interval,  entered 
into  any  French  port,  nor  into  any  neutral  port,  but  had  evidently  been 
lurking  in  the  ports  and  under  islands  off  the  coast  of  Brazil.  And 
on  the  17th  September  the  same  (German)  minister  claimed  the  release 
and  restoration  of  the  other  vessel  (Lucie)  on  the  same  grounds. 

The  French  legation,  on  the  other  hand,  declared  that  the  prizes  had 
been  taken  six  miles  and  sixty  meters  distant  from  the  Marica  Islands, 
and  on  the  high  seas,  outside  the  territorial  jurisdiction,  and  that  the 
Hamelin  having  left  Rio  for  Montevideo,  on  the  14th  August,  had  entered 
the  last-named  port  on  the  20th;  left  there  on  the  2d  September,  and 
returned  to  Rio  on  the  13th  September. 

The  Brazilian  minister  of  foreign  affairs  then  addressed  a  letter  of  in- 
quiry to  the  president  of  the  province  of  Rio  de  Janeiro,  requiring  him 
to  make  inquiry  and  take  proofs,  who  "  some  time  afterward^  answered 
that  nothing  could  be  proven ;  notwithstanding  every  effort  and  search, 
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up  and  down  the  coast,  for  persons  who  must  have  seen  the  fight  or  at- 
tack, (in  case  it  had  taken  place  so  near  land  as  alleged,)  and  that  the 
Hamelin  had  not  been  in  any  Brazilian  port,  and  had  not  been  seen 
hovering  on  the  coast.  The  Brazilian  government  therefore  con- 
|612]  eluded  that  there  *had  been  (then)  no  violation  of  Brazilian  neu- 
trality by  the  act  of  the  Ilamelin,  and  that  it  could  not  comply 
with  the  demand  for  restoration ;  nor  for  the  exclusion  of  the  French 
capturing  vessel  from  the  Brazilian  port«,  during  the  continuance  of  the 
war.  This  exclusion  was  afterward  ordered,  for  other  reasons,  as  stated 
below. 

The  German  legation  in  Brazil  then  objected  to  the  admission  into 
Brazilian  ports  of  prizes  of  German  vessels  under  the  above  circulars, 
as  of  itself  a  breach  of  neutrality,  which,  rightly  understood  and  prac- 
ticed, would  equally  exclude  all  vessels  claimed  as  prize  by  either  bel- 
ligerent;  and  especially  since  the  German  government  had  given  orders 
not  to  capture  merchant- vessels  belonging  to  the  enemy,  by  the  order  of 
July  18,  1870. 

The  Brazilian  government  replied  that  this  new  rule  or  order  was  one 
which  was  not  obligatory  on  any  power  who  did  not  acknowledge  its 
principle,  and  that  no  change  of  the  rule  of  neutrality  (which  admitted 
]U'izes  of  both  belligerents  with  delay  of  twenty-four  hours)  could  be 
accepted,  unlCvSS  admitted  by  the  other  belligerent,  and  agreed  to  by  this 
government  also ;  which,  when  it  laid  down  the  rules  for  conduct  to  its 
officers  and  agents,  in  its  circulars,  could  not,  and  did  not,  know  the 
new  exception  introduced,  or  i)roposed  by  the  German  goveni- 
[G13J  ment.  Besides  (as  *since  appears)  the  decree  of  18th  July,  1870, 
was  afterward  revoked  by  another,  issued  (at  Versailles)  by  the 
same  government,  in  January,  1871. 

The  (Brazilian)  circulars  of  1861  and  1863,  which  were  thus  objected 
to  by  the  (Prussian)  N.  G.  government,  were  objected  to  also  by  the 
French,  and  for  reasons  quite  as  unsound;  for  (the  French  chavg6 
stated)  those  circulars  imposed  restrictions  on  the  freedom  of  action  of 
the  French  naval  forces.  France  maintained  a  large  navy ;  the  Ger- 
mans none.  This  last  had  a  large  army ;  the  French  army  was  not  so 
numerous.  France  thus  diverted  to  the  enlargement  and  maintenance 
of  her  navy  large  sums,  which,  in  case  no  such  armament  existed,  might 
have  gone  to  the  increase  of  her  army.  That  government,  therefore, 
which,  by  its  acts,  under  form  of  preserving  its  own  neutrality,  limited 
or  restrained  the  efforts  of  the  French  naval  force  upon  its  enemy's 
commerce,  in  effect,  assisted  that  enemy. 

The  Brazilian  government  answered  that  both  France  and  Germany, 
by  their  reclamations,  attempted  to  set  up  a  new  rule  of  neutrality, 
namely,  that  a  neutral  power  should  formulate  the  conditions  of  its 
neutrality  according  to  the  distribution  and  organization  of  the  land 
and  sea  armaments  of  the  respective  belligerents.  It  is  needless  to 
point  out  that  the  attemi)t  to  enforce  such  a  novel  regulation 
[614]  •would  at  once  involve  the  neutral  in  the  great  diflficalty  (among 
others)  of  requiring  the  condition  of  neutrality  to  change  with 
the  alternating  vicissitudes  of  war.  The  Brazilian  government,  there- 
fore, would  maintain  the  attitude  in  which  it  had  placed  itself,  which 
wa«  justified  by  the  principles  maintained  before  the  outbreak  of  the 
Franco  German  war,  and  which  had  been  sustained  by  the  positions 
assumed  by  the  French  government  and  by  the  decrees  in  French 
courts  of  prize. 

The  discharge  of  merchandise  belonging  to  neutrals  on  board  the 
Lucie  was  completed  on  the  24th  September,  (1870.)  The  chief  of  police 
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was  therefore  directed  to  notify  the  oflBcer  in  charge  of  that  vessel,  as 
well  as  the  officer  in  charge  of  the  Concordia,  as  soon  as  she  had  landed 
sach  goods  from  the  cargo ;  and  the  fact  of  such  order  having  been 
given  was  made  known  also  to  the  French  legation  in  Rio. 

At  the  expiration  of  the  time  allowed,  and  thus  prolonged,  and  not- 
withstanding the  declaration  of  the  French  chargd  that  the  Hamelin 
(the  captor)  would  conform  to  the  notice,  it  was  not  complied  with. 
The  Hamelin  had  left  the  port  on  the  23d  of  September,  having  left  on 
board  the  two  captured  vessels  in  the  harbor  an  insufficient  number  of 

men  to  navigate  them. 
[  615]  ♦The  German  minister  at  once  declared  this  condition  of  facts 
to  the  Brazilian  government,  and  protested  against  any  attempt 
to  increase  the  number  of  men  while  in  this  harbor.  The  French  charg^ 
directed  the  French  consul  to  order  the  departure  of  the  Lucie,  and  of 
the  Concordia,  as  "  soon  as  certain  repairs  had  been  made,  which  were 
indispensable  to  the  prosecution  of  her  voyage,''  and  asked  a  further 
prolongation  of  time  therefor. 

The  Brazilian  government  declined,  stating  that  the  delay  of  twenty- 
four  hours  allowed  by  the  rules  of  neutrality,  and  permitted  by  their 
instructions,  could  be  prolonged  only  in  case  of  forced  arrival,  (by  stress 
of  weather.)  and  to  discharge  goods" on  board  belonging  to  neutrals.  In 
fact,  when  the  Hamelin  left,  on  the  23d  of  September,  she  had  placed 
on  board  each  one  of  her  prizes  one  man  sent  b}^  the  French  consul,  and 
taken  from  on  board  a  French  merchant  ship  in  the  harbor,  the  Mineiro. 
Any  increase  of  armament,  or  addition  to  their  crews,  would  not  be 
allowed,  (and  besides,  the  Hamelin  had  already,  by  taking  back  on  board 
the  prize-masters  and  crews  which  she  had  placed  on  board  those  vessels 
at  the  moment  of  capture  here,  augmented  her  own  crew  by  an  addition, 

in  this  port,  to  the  number  on  board  of  her  when  she  entered.) 
[616]  *  The  French  consul  then  (in  a  note  to  the  chief  of  police)  asked 
permission  to  place  on  board  the  prizes  five  men,  taken  from 
other  French  vessels,  who  should  assist  only  until  they  had  passed  the 
bar,  and  should  return  in  the  tug-boat  which  was  to  tow  them  out.  The 
Frencli  charge,  then,  also  discovered  that  the  second  condition  (case 
mentioned  and  provided  for)  in  the  Brazilian  circular  of  1803  was  not 
applicable  to  prizes,  but  only  to  vessels  of  war;  and  that  since,  before 
the  war,  a  French  merchant  vessel  would  be  entitled  to  engage  and 
receive  on  board  such  number  of  men  as  might  be  necessary  to  continue 
her  voyage,  to  refuse  it  now  to  the  Lucie  and  Concordia  (the  captured 
vessels)  would  be  a  violation  of  that  admitted  right,  and  asked  a  further 
delay,  in  order  to  be  able  (to  assure  the  safe  departure)  to  get  the  vessels 
safefy  to  sea. 

The  Brazilian  government  refused,  and  said  that  the  prohibition  upon 
new  armament  or  increase  of  crew  applied  to  such  vessels  as  the  Lucie 
and  Concordia,  and  must,  since  otherwise  any  vessels  of  war,  capturing 
many  merchantmen,  and  weakening  her  own  force  by  the  distribution 
among  them,  from  her  own  company,  of  prize-master  and  crews,  could 
come  into  a  neutral  port,  there  deposit  her  prizes  in  safety,  without 
crews,  receive  back  her  own,  and  again  go  to  sea  to  repeat  such  maneu- 
vers. 
[617]  •  It  then  appeared  that  the  French  charge  was  about  to  per- 
mit, if  not  to  authorize,  the  act  (declared  by  the  French  consul 
to  the  chief  of  police)  to  tow  the  prizes  out  to  sea  by  a  French  gun- 
boat, which  he  had  sent  for,  and  asked  from  the  commander  of  the 
French  naval  forces  on  this  station.  Whereupon  the  Brazilian  govern- 
ment notified  the  French  legation  that  these  vessels  would  not  be 
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permitted  to  leave  this  port,  even  in  tow  of  a  French  vessel  of  war ; 
and  this  resolution  was  also  made  known  to  the  German  minister. 

The  French  legation,  on  the  7th  October  (mark,  the  prizes  had  en- 
tered on  the  14th  September,  and  the  discharge  of  goods  belonging  to 
neutrals  was  accomplished  by  the  Lucie  24th  September,  and  the  Con- 
cordia) protested  against  such  order,  and  said : 

If  Brazil  does  not  wish  to  receive  iuto  her  ports  vessels  captured  as  prize  of  war, 
she  should  have  so  declared  in  her  answer  to  my  notification  (of  the  declaration  of 
war  between  France  and  North  German  Union)  on  the  14th  Auj^nst  last,  and  should, 
at  the  time  of  their  coming  in,  objected  to  the  admission  of  the  Lucie  and  Concordia. 
Once  received  into  this  port  it  would  be  too  late  to  apply  to  them  rules  which  were 
only  made  known  to  me  on  the  16th  of  September,  (after  their  arrival,)  and  which  could 

not  be  allowed  to  have  a  retroactive  effect.  Admiral  Fisquet  has  just  written 
[618]  me  that  he  will  send  to  Rio  the  *dispatch-boat  Le  Bruix  to  take  away  the  prizes. 

I  therefore  hef^  your  excellency  wiU  give  orders  to  allow  their  departure,  it  being 
understood  that  on  l)oard  the  captured  vessels  there  shall  be  placed  no  men  enlisted  or 
engaged  in  Bio  de  Janeiro. 

The  Brazilian  government  answered  with  a  recapitulation  of  dates, 
and  a  narration  of  occurrences  in  this  matter,  and  stated  that  the 
Hamelin  had  come  in  with  her  prizes,  under  the  privilege  accorded  to 
belligerents  by  a  neutral  power,  and  was,  therefore,  to  be  held  to  strict 
compliance  with  the  requirements  and  conditions  of  such  permission ; 
that  the  time  for  stay,  limited  to  twenty-four  hours,  was  known  to  the 
commander  of  the  Hamelin  before  his  arrival;  that  such  stay  was  pro- 
longed simply  for  the  benefit  of  those  neutrals  whose  goods  were  laden 
on  the  prizes ;  that  the  Hamelin  had  departed,  with  persons  on  board 
taken  from  the  prizes,  (French,  and  of  her  own  crew,)  and  that  these 
prizes  had,  in  fact,  remained  long  beyond  the  time  allowed,  and  because 
the  captors  had  not  placed  on  board  a  crew  sufficient  to  take  charge  of 
them ;  that  the  French  commander  had  gone  out  to  communicate,  prob- 
ably, with  the  admiral,  and  to  bring  from  the  tleet  aid  to  make  valid  the 
possession  of  the  prizes,  which  aid  it  was  proposed  to  put  on  board 
(though  not  recruited)  within  this  harbor;  that  thus,  in  fact 
[619]  •and  effect,  there  had  been  either  an  abandonment  of  prize  in 
this  port,  or  else  there  was  an  attempt  to  make  a  neutral  port  a 
place  of  deposit  for  the  safe-keeping  of  vessels  captured,  and  before, 
and  in  delay  of,  their  being  adjudged  good  prize  of  war  by  a  competent 
tribunal ;  that  by  all  this  a  violation  of  the  neutrality  of  Brazil  had 
occurred ;  but  that  this  government  (Brazil)  would  proceed  only  after 
consultation  of  the  council  of  state ;  that,  under  these  circumstances, 
the  departure  of  Le  Bruix  could  not  be  allowed  with  those  vessels. 
Orders  were,  on  the  10th  October,  issued  to  the  captain  of  the  port  to 
take  precautionary  measures  to  prevent  any  accident,  and  this  was 
notified  to  the  French  legation.  On  the  11th  that  legation  answered 
that  it  persisted  in  considering  the  captured  vessels  good  prize,  until  it 
was  otherwise  declared  by  a  competent  court  (conseil  de  prises;)  that,  in 
order  to  take  away  any  pretext  (sic)  from  the  Brazilian  government's 
undertaking  to  assume  possession  of  the  two  vessels,  he  had  asked  the 
commandant  of  Le  Bruix  to  place  on  board  (in  this  harbor,  of  course) 
a  crew  sufficient  for  handling  the  vessels  in  the  port,  and  to  prevent  an 
accident  (by  reason  of  swinging  at  anchor  among  other  vessels ;)  that  the 
Bruix  would,  at  once,  get  ready  to  take  these  prizes  to  sea ;  and 
[620]  that,  if  his  (your)  excellency  wished  to  •assume  the  great  respon- 
sibility of  preventing  such  departure  by  force,  his  excellency  had 
only  to  give  order  to  the  forts  to  fire  upon  the  vessel.  The  Bruix 
will  stop  at  the  first  gun.  The  French  government  will  afterward 
decide  how  this  act  of  hostility  by  the  Brazilian  government  shall  be 
responded  to.    The  Brazilian  government  answered,  by  informing  the 
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Frencli  legation,  that  on  next  day  (14th  October)  a  guard  would  be  placed 
on  board  the  two  vessels,  Lucie  and  Concordia,  and  an  inventory  taken 
in  presence  of  Brazilian  agents,  and  of  the  French  consul  if  he  chose 
to  be  present.  . 

The  French  dispatch-boat  Bruix  came  into  port  on  the  13th  October, 
and  the  French  consul  was  notified  by  the  chief  of  police  that  no  persons 
could  be  placed  on  board  the  prizes  from  the  Bruix.  Nevertheless,  a 
number  of  men  from  the  Bruix  were  placed  on  board  those  two  vessels, 
and  preparations  made  to  depart  with  them.  Against  this  the  Viscount 
Siio  Vicente  (Brazil)  protested,  as  a  new  violation  of  neutrality  and  of  the 
police  of  the  port.  The  German  minister  (Mr.  de  St.  Pierre)  also  pro- 
tested to  the  Brazilian  government  against  such  action  being  permitted, 
and  against  the  departure  of  the  captured  vessels. 

The  report  of  the  minister  of  foreign  relations  then  states  that  the 
final  resolution  taken  by  the  Brazilian  government  was  made 
[621]      known  to  both  ♦legations  as  follows : 

The  imperial  goverDment  having  duly  considered  the  means  of  making  available  its 
riehts,  has  preferred  those  which  conform  to  its  own  regulations,  and  the  principles 
acknowledged  in  the  law  of  nations,  and  with  usages  which  prevail.  It  therefore  de- 
clares to  M.  le  cbarg^  d'affaires : 

1.  That  the  steamer  Hamelin  will  not  be  admitted  into  any  port  of  the  empire  here- 
after during  the  war  between  France  and  Prussia,  and  orders  will  be  sent,  to  secure  that 
end,  to  the  different  ports  and  officers. 

2.  That  the  imperial  government  protests  to  and  will  claim  from  the  French  govern- 
ment the  proper  reparation  for  the  violation  of  its  rights  of  sovereignty  in  relation  to 
asylum  and  neutrality,  and  for  the  consequence  therefrom  resulting. 

3.  That  to  this  end  orders  will  be  given,  so  that  the  prizes  above  mentioned  can  de- 

?art  from  this  port  with  the  crews  improperly  placed  on  board  them  from  the  Bruix. 
'hey  must  depart  within  twenty-four  hours,  dated  from  the  notice  which  wiU  be  sent 
to-day  to  the  commander  of  the  Bruix.  It  must  also  be  noticed  that  since  a  German 
(sailing)  merchantman  left  this  port  to-day  at  2  o'clock,  the  Bruix  canuot  be  allowed 
to  depart  until  after  the  expiration  of  the  seventy-two  hours  prescribed  by  the  5th 
(condition)  case  provided  for  in  the  circular  of  23d  June,  1863. 

[622]  *The  French  charg6  protested  against  the  exclusion  of  the 
Hamelin  because,  in  his  judgment,  that  vessel  had  brought  her 
prizes  into  Rio  only  out  of  consideration  for,  and  for  the  purpose  of, 
discharging  the  merchandise  on  board  such  prizes  belonging  to  neu- 
trals. 

The  German  minister  protested  anew  against  the  permitted  departure 
of  the  German  vessels  as  prizes  of  the  French  vessel  of  war,  and  said 
"he  would  inform  his  government  of  the  unsatisfaetory  result  of  his 
efforts  to  obtain  from  Brazil  a  decision  in  those  respects  in  accordance 
with  the  duties  of  a  neutral  state.'' 

In  connection  with  this,  a  question  afterward  arose  as  to  the  proper 
parties  to  whom  should  be  paid  the  freight  due  by  the  (neutral)  owners 
of  goods  landed  here  from  these  two  German  vessels.  The  French 
charge  submitted  this  question  to  his  government,  which  answered  that 
the  (French)  consul  should  deliver  the  goods  to  ^uch  neutral  owners 
who  would  sign  a  declaration  obliging  themselves  to  pay  the  amount  of 
the  freight  to  the  French  government,  if  it  should,  after  an  understand- 
ing with  Brazil,  decide  that  it  was  due  to  the  captor. 

The  French  charge  had  complained  that  the  North  German  consul 
had  made  a  visit  and  search  on  board  the  two  vessels,  going  in 
[623]  his  uniform,  and  in  a  ♦boat  having  his  flag  hoisted,  and  at  the  mo- 
ment when  the  crew  in  charge  had  retired,  after  discharging  neutral 
goods,  and  while  a  guard  (one  man)  only  had  remained  on  each  vessel. 

The  Brazilian  government  objected  to  the  proceeding  by  the  North 
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German  consul,  and  the  North  German  minister  explained  it  in  the 
following  manner : 

The  consul,  Mr.  Hanpt,  for  reasons  of  duty,  having  to  visit  the  German  vessel  Fetisch, 
anchored  in  this  portyand  passing  on  his  way  to  that  vessel  the  Lucie  and  the  Con- 
cordia, thought  he  would,  on  his  way,  ask  the  two  French  sailors  belonging  to  the 
Mineiro  and  the  Brazilian  officer  (employ^)  some  questions  in  relatiou  to  those  two 
vessels,  Lucie  and  Concordia.    He  did  not  go  on  board,  as  alleged. 


[624]    FRENCH  PASSPORTS  TO  PERSONS  RECRUITED  IN  RIO 
FOR    THE    FRENCH    MILITARY  SERVICE   NOT  VISED 
BY  THE  POLICE  HERETO  PREVENT  DEPARTURE  OF  SUCH 
PERSONS. 

Eighteen  passports,  vis^d  here  on  the  17th  October,  1870,  by  the 
French  consul  in  Rio  de  Janeiro,  and  having  on  them  stated  in  the  vis^. 
that  the  bearer  of  such  passport  was  "engaged  to  enter  the  military 
service  of  France,  and  was  held  to  present  himself  to  the  proper  author- 
ity," were  presen  t^^d  at  the  oflfice  of  the  chief  of  police  in  Rio,  in  order  to  have 
issued  the  corresponding  permit  of  departure.  The  chief  of  police  re- 
fused to  grant  the  pase  to  the  bearers  of  such  passports,  and  his  action 
was  approved  by  the  Brazilian  government,  who  directed  him  to  inform 
the  French  consul  that  such  recruitments  or  engagements  to  enlist,  made 
here,  o  j  neutral  territory,  were  in  violation  of  the  laws  and  neutrality 
of  Brazil,  and  that  such  persons  so  enlisted  could  not  be  allowed  to  de- 
part. 


[625]    •  MEMORANDA  AS  TO  THE  MIRANDA  EXPEDITION. 

Though  projects  of  hostility,  som^e  of  them  for  plunder,  some  for  x>er- 
maneut  conquest,  had  been  undertaken  during  the  wars  between  this 
country  and  Spain,  against  particular  parts  of  her  transatlantic  domin- 
ions, the  first  time,  we  believe,  that  a  general  scheme  of  emancipation 
was  presented  to  the  mind  of  a  British  minister  was  in  the  beginning  of 
1790,  when  the  measure  was  proposed  to  Mr.  Pitt  by  General  Miranda. 
It  met  from  that  minister  with  the  most  cordial  reception ;  and  as  the 
dispute  respecting  Nootka  Sound  was  then  subsisting,  it  was  resolved,  if 
Spain  did  not  prevent  hostilities  by  submission,  to  carry  the  plan  into 
immediate  execution. 

When  an  accommodation  was  effected  and  peace  at  last  decreed,  Mr. 
Pitt  still  assured  the  general  that  the  scheme  of  emancipating  South 
America  was  a  measure  that  would  not  be  lost  sight  of,  but  would  infal- 
libly engage  the  attention  of  every  minister  of  this  country. — (See  page  13, 
*'  Documents  Historical  and  Explanatory,"  concerning  the  several 
[ C26]  expeditions  of  General  *Miranda,  by  T.  M.  Ontepara.  London, 
1810.) 


Extracts  from  JDod^ley^s  Annual  Register  for  1807. 

♦  *  *  General  Miranda,  with  the  knowledge  and  a  good  under- 
standing between  him  and  the  British  government,  set  out  from  England 
for  the  purpose  of  carrying  into  execution,  if  possible,  his  long-cherished 
project  of  emancipating  Spanish  America.  ^  i 
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He  proceeded  to  the  United  States  of  America  for  the  purpose  of  pro- 
curing tbat  assistance,  which,  from  the  assurance  he  had  received  while 
in  this  country,  he  had  every  reason  to  expect,  particularly  at  a  period 
when  there  was  every  prospect  of  a  war  between  the  United  States  and 
Spain,  on  account  of  a  dispute  about  Louisiana.  But  on  his  arrival  he 
had  the  mortification  to  find  that  the  dispute  about  Louisiana  was  com- 
promised, and  that  although  the  wishes  of  the  American,  like  those  of 
the  British  government,  were  for  him,  he  could  not  expect  their  avowed 
assistance.  The  general,  however,  animated  by  that  persevering  ardor 
which  is  inspired  in  great  minds  by  great  designs,  induced,  on  terms 
agreed  on,  Mr.  Ogden,  a  mercliant  of  New  York,  to  fit  out  a  ship,  the 
Leander,  Captain  Lewis,  with  two  hundred  young  men  of  great  respect- 
ability, who  volunteered  their  services,  and  to  proceed  with  her 
[627]  to  St.  Domingo  for  the  purpose  of  being  joined  by  a  •second  vessel, 
the  Emperor,  commanded  by  another  Captain  Lewis,  brother  to 
the  master  of  the  Leander.  Unfortunately,  soon  after  the  departure 
of  the  Leander  from  New  York,  the  American  Government,  giving  way 
to  the  urgent  solicitations  of  the  French  and  Spanish  embassadors, 
brought  iin  action  against  Mr.  Ogden  and  a  Colonel  Smith,  a  zealous 
friend  to  the  cause  of  General  Miranda,  on  the  plea  that  the  equipment 
of  the  Leander  was  unauthorized  and  illegal.  The  parties  prosecuted 
were  honorably  acquitted.  But  the  first  consequences  of  the  trial  were 
of  incalculable  detriment  to  General  Miranda's  expedition,  for  the  master 
of  the  Emperor  having  heard,  while  at  St.  Domingo,  that  an  action 
had  been  brought  against  the  parties  just  mentioned,  absolutely  refused 
to  proceed  on  its  destination.  It  now  became  necessary  to  engage, 
instead  of  the  Emperor,  two  small  schooners.  The  general,  however, 
though  thus  cruelly  disappointed  in  the  expectation  of  being  joined 
by  the  armed  ship  Emperor,  of  about  thirty  guns,  proceeded  with  his 
little  squadron  for  the  coast  of  Caracas;  where,  as  he  supposed  that 
the  Spanish  government  still  continued  ignorant  of  his  movement,  he 
hoped  to  effect  a' landing  without  opposition. 
The  Spanish  embassador,  however,  having  obtained  information  of 
this  enterprise,  sent  advice  thereof  to  the  governor  of  Caracas, 
[628]  where  General  Miranda,  *instead  of  meeting,  as  he  expected, 
with  none  but  friends,  apprised  of  his  approach,  had  the  mortifi- 
cation to  learn  that  the  government  of  Caracas  had  given  the  neces- 
sary orders  for  taking  measures  of  defense,  and  where  his  two  schooners 
unfortunately  fell  into  the  hands  of  the  Spanish  guardacostas.  In  these 
circumstances  General  Miranda  sailed  directly  for  Trinidad,  for  the  pur- 
pose of  procuring  a  British  auxiliary  force.  Admiral  Cochrane,  then 
commanding  on  the  Windward  station,  assured  the  general  of  support, 
in  both  shii)s  and  men,  and  immediately  ordered  some  sloops-of-war 
and  gun-boats  to  proceed  with  him  on  the  expedition.  Thus  reinforced 
at  Trinidad,  the  general  set  sail  from  thence,  on  the  24th  of  July,  1806, 
again  for  the  coast  of  Caracas  with  his  little  fleet,  now  consisting  of 
about  fifteen  vessels  in  all,  and  having  on  board  about  five  hundred 
officers  and  men,  all  volunteers.  On  the  morning  of  the  2d  of  August 
his  little  army  effected  its  landing  at  a  place  called  Vela  de  Core }  but 
the  smallness  of  his  force  prevented  confidence  in  his  success.  The 
people  dreaded  the  cruel  vengeance  of  the  Spanish  government  in  the 
eventof  his  defeat;  and  as  the  captain-generalof  Caracas  was  collecting 
troops,  General  Miranda  retired  from  Core  and  removed  his  headquarters 
to  the  shore,  having  previously  assured  the  people  in  a  proclamation 
[620]  of  his  just  and  friendly  intentions,  •and  that "  it  was  not  in  the  city 
but  in  the  field  that  he  and  his  army  wished  to  fight  with  the  op- 
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pressors  alone  of  the  Colombian  people.^  From  thence  General  Miranda 
dispatched  an  officer,  Captain  Ledlie,  to  our  naval  and  military  com- 
manders on  the  Jamaica  station  to  represent  his  prospects,  the  absolute 
necessity  there  was  for  a  force  sufficient  to  give  confidence  to  the  South 
American  people,  and  to  request  that  this  aid  might  be  sent  to  him 
without  delay.  Sir  Eyre  Coote  and  Admiral  Dacres  regretted  that  they 
were  precluded  from  giving  the  assistance  which  his  views  demanded, 
as  theyhad  not  received  any  official  instructions  from  home  on  this 
subject.  Admiral  Dacres,  however,  gave  orders  to  his  cruisers  to  afford 
evory  possible  protection.  Captain  Ledlie  immediately  returned  with 
this  answer  to  General  Miranda,  who,  after  dispatching  that  officer  to 
Jamaica,  had  proceeded  himself  with  his  troops  to  Aruba,  a  few  leagues 
from  Vela  de  Coro,  with  an  intention  to  seize  the  strong  post  of  Eio  de 
la  Hache,  and  there  await  the  arrival  of  succor.  Soon  after  Admiral 
Cochrane  sent  him  a  ship  of  the  line  with  two  frigates,  with  the  reiter- 
ated assurances  of  support ;  but  erroneous  reports  having  reached  the 
West  Indies  that  preliminaries  of  peace  between  England  and  France 

had  been  signed  by  Lauderdale  at  Paris,  and  these  reports  ac- 
[630]    companied  with  *an  intimation  that  Admiral  Cochrane  would 

consequently  be  obliged  to  entirely  withdraw  the  aid  of  the  naval 
force.  General  Miranda  found  himself  under  the  necessity  of  abandoning 
all  further  operations  on  the  Spanish  main,  and  retired,  with  his  comrades 
in  arms,  to  Trinidad. — (See  the  Annual  Register  for  1807;  London,  1809.) 


[631]  ^Admiral  Cochrane  to  General  Miranda. 

Northumberland,  Carlisle  Bay, 

BarbadoeSj  June  9,  1806. 

Sir  :  Whereas  you  have  represented  to  me  that,  in  carrying,  into 
effect  the  expedition  under  your  command,  you  have  met  witb  some 
difficulty  from  the  defection  of  the  force  you  expected  to  join  at  St. 
Domingo ;  and  conceiving  it  aiay  be  mutually  advantageous  to  Great 
Britain  and  the  provinces  of  South  America,  which  you  are  about  to 
attempt  to  liberate  from  the  dominion  of  Spain,  and  having  received 
your  statement  of  the  various  plans  that,  from  time  to  time,  have  been 
in  agitation  between  you  and  the  British  ministry,  in  all  of  which  the 
same  object  has  been  kept  in  view,  but,  from  particular  circumstances 
incident  to  the  moment,  they  have  not  yet  been  carried  into  effect : 

In  consideration  thereof,  and  judging  that  I  may  thereby  promote 
what  seems  to  have  commanded  the  attention  of  the  British  govern- 
ment, I  agree  to  support  your  landing  in  any  part  of  America  between 
Trinidad  and  the  coast  opposite  to  the  island  of  Aruba,  with  such  a 
naval  force  as  I  can  afford,  which  will  be  at  least  a  sloop-of- war  and  two 
brigs,  and  perhaps  a  frigate,  if  one  can  be  spared  from  the  atten- 
[632]  tion  I  must  uecessarDy  •give  to  the  convoys  and  protection  of 
the  colonies  within  the  district  of  my  command.  I  do,  however, 
assure  you  of  such  further  support  as  it  may  be  in  my  power  occasion- 
ally to  give,  and,  should  a  Spanish  naval  force  arrive  in  those  seas,  I 
will  use  my  best  endeavors  to  prevent  them  doing  any  injury.  At  the 
same  time  I  am  free  to  confess  that,  while  I  grant  you  such  essential 
support,  and  the  permission  you  have  received  to  recruit  your  force 
here  as  well  as  at  Trinidad,  I  do  expect  that,  in  the  event  of  your  be- 
ing successful,  and  any  of  the  provinces  on  the  main  become  inde- 
pendent of  Spain,  that  you  engage,  in  their  name,  to  grant,  to  Great 
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Britain  positively,  and  to  no  other  power,  (tlie  United  States  of  America 
excepted,  if  you  should  so  incline,)  the  same  privileges  of  trade  as  the 
inhabitants  of  the  said  provinces;  that  is  to  say,  that  the  vessels  be- 
longing to  or  subject  to  any  other  power  or  state,  who  are  not  now  giv- 
ing aid  to  this  expedition,  shall  not  enjoy  the  sanio  immunities  with 
Great  Britain,  and  that  they  shall  be  subject  to  an  additional  duty  of 
ten  per  cent,  on  all  goods  that  they  either  import  or  export  over  and 
above  that  to  be  paid  by  Great  Britain,  and  that  none  of  the  coalesced 
powers  acting  against  Great  Britain,  or  that  may  hereafter  become  so 
during  the  present  war,  shall  be  permitted  to  enter  or  trade  with  any 
of  the  ports  of  the  said  provinces ;  that  this  agreement  shall  sub- 
[633]  sist  and  be  *euforced  until  a  treaty  of  commerce  shall  be  con- 
cluded between  Great  Britain  and  the  provinces  so  liberated  from 
the  Spanish  government,  for  which  purpose  commi  sioners  shall  be 
nominated  by  each  party  within  twelve  months  after  the  definitive 
treaty  l>etween  Great  Britain  and  the  powers  now  at  war  with  her  shall 
be  signed. 

It  is  further  agreed  that  British  subjects  shall,  in  every  instance,  be 
assisted  by  the  government  of  the  said  provinces  in  the  recovery  of 
their  legal  and  just  debts,  and  that,  in  security  thereof,  they  shall  hold 
lands,  houses,  or  estates,  under  the  same  i)rivileges  with  the  natives  of 
the  said  provinces ;  and  that  they  shall  be  suffered  to  sell  and  dispose 
of  the  said  property,  both  real  and  personal,  in  like  manner  with  them, 
and  that,  in  so  doing,  they  shall  not  be  subject  to  any  tax,  duty,  or  im- 
position whatever. 

It  is  also  to  be  understood  that  consuls  or  vice-consuls  may  be  ap- 
pointed to  such.[>rovinces,  cities,  towns,  &c.,  as  the  British  government 
may  think  proper,  enjoying  every  privilege  or  immunity  now  granted 
to  consuls  belonging  to  Great  Britain  by  the  most  favored  nations  of 
Europe. 

I  have  the  honor  to  be,  sir,  your  most  obedient,  humble  servant, 

A.  COCHRANE. 

General  Miranda,  cfcc,  cfco. 


[634]  *  General  Miranda  to  Admiral  Cochrane. 

Barbadoes,  June  9, 1806. 
Sir:  Having  deliberately  perused  the  foregoing  proposals,  I  hereby 
bind  and  oblige  myself,  as  far  as  my  authority  can  extend,  to  see  the 
same  carried  into  execution ;  and  that,  to  all  intents  and  purposes,  the 
same  shall  be  nititied  and  made  binding  on  those  provinces  that  may 
become  independent  of  Spain. 

I  have  the  honor  to  be,  sir,  your  most  obedient,  humble  servant, 

F.  DE  MIRANDA. 
Rear- Admiral  the  Hon.  A.  Cochrane, 

Commander-in-Chiefs  tfcc,  cfcc,  Barbadoes. 


[635]    *  Extracts  from  the  History  of  Don  Francisco  de  Miranda's  attempt 
to  effect  a  revolution  in  South  America.    Boston,  1808. 

•  •  •  •  •  12th,  8  o'clock  a.  m. — At  this  moment  a  cry  from  a 
man  stationed  at  the  mast-head  announces  a  sail  in  sight;  she  is  too 
far  distant,  however,  to  enable  us  to  distinguish  what  kind  of  vessel.    I 
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notice  it  creates  considerable  anxiety  on  board,  particularly  with  the 
general.  AYe  shall  probfibly  know  something  more  of  this  strange  sail 
before  long,  as  she  is  sailing  nearly  in  a  line  with  us;  is  somewhat  to 
leeward,  but  if  disposed,  may  speak  us  in  two  or  three  hours.  11  o'clock 
a.  m. — The  strange  vessel  turns  out  to  be  a  lat'ge  vessel  in  pursuit  of  us. 
Captain  Lewis  has  shortened  sail  to  let  her  come  up.  If  she  is  French 
or  Spanish,  she  will  probably  speak  to  us  in  harsh  language,  and  we 
shall  be  obliged  to  fight.  God  knows  what  our  fate  would  be  if  cap- 
tured, for  I  believe  we  must  appear  to  tliem  a  suspicious  set,  who  are 
on  the  high  seas  in  a  very  questionable  sliape.  If  she  is  English,  per- 
haps "all  may  be  well."  I  must  conclude, as  we  are  going  to  pre- 
[636]  pare  ♦for  action.  Our  sea  commander  says,  "If  she  is  an  enemy 
we  must  overcome  or  perish." 
13th. — The  affair  is  settled  very  much  to  our  satisfaction ;  but  not 
without  a  thousand  alternate  hopes  and  fears.  Within  four  hours  after 
my  last,  we  expected  to  be  now  making  the  best  of  our  way  to  Ber- 
muda, under  the  lee  of  a  British  frigate.  Yesterday,  at  half  past  one 
o'clock  in  the  afternoon,  we  were  spoke  by  the  ship  seen  in  the  morn- 
ing; she  proved  to  be  His  Britannic  Majesty's  ship  Cleopatra,  of  forty 
guns,  commanded  by  Captain  John  Wigiit.  The  first  lieutenant  of  the 
frigate  came  on  board  and  examiued  our  sJiip  and  crew.  We  were 
detaine<l  nearly  twenty-four  hours,  and  had  nineteen  men  pressed, 
mostly  Irish,  with  American  protections.  As  a  kind  of  return  for  the 
impressed  sailors,  we  received  twelve  Americans,  who  had  been  taken 
out  of  American  vessels  lately  captured  by  the  Cleopatra,  to  the  list  of 
which  the  Leander  was  nigh  being  added.  Captain  Lewis  went  on 
board  with  the  .^ hip's  papers,  which  showed  her  to  be  tjie  Leander,  an 
American  ship  bound  to  St.  Domingo.    These  were,  on  examination, 

declared  by  Captain  Wight  to  be  unsatisfactory. 
[637]  A  gentleman  then  by  the  name  of  Armstrong  ♦went  on  board 
with  instructions  from  the  general,  and  joined  with  Lewis  in  expos- 
tulating with  the  commander  of  the  frigate,  but  without  effect.  At  last 
the  general  himself  was  obliged  to  appear  on  board  the  Cleopatra.  He 
stated  certain  particulars  to  Captain  Wight,  and  showed  him  documents 
which  justified  the  English  captain  in  allowing  our  ship  to  proceed. 
This  event  has  confirmed  our  impressions  respecting  the  nature  and 
objects  of  this  expedition.  General  Miranda,  I  think,  must  have  effected 
the  release  of  the  Leander  by  explaining  a  part  or  the  whole  of  his  plan 
relative  to  South  America,  and  by  producing  credentials  from  the  Brit- 
ish government  authorizing,  or  at  least  protecting  him  in  the  under- 
taking. 

This  idea  is  strengthened  by  Miranda  saying  that  Captain  Wight  had 
promised  to  assist  in  the  enterprise.  The  general  remained  on  board 
the  frigate  all  night,  and  returned  this  morning  at  eleven  o'clock.  I 
am  extremely  glad  we  were  overt^iken  by  this  ship,  for  the  result  tends 
to  put  us  at  ease  about  the  consistency  of  our  design  with  the  laws  of 
nations,  ard  proves  to  the  world  that  we  are  not  a  ''  band  of  desperate 
pirates,"  a  description  given  to  us  by  some  persons  before  we  sailed  from 
New  York,  and  propagated  afterwards  in  whispers  through  the  ship. 
Besides,  the  expedition  is  now  placed  on  a  respectable  footing  by 
[638]  •having,  as  we  presume,  the  acknowledgment  and  countenance  of 
England.  We  are  all  in  high  spirits  and  in  high  hopes.  The  gen- 
eral now  speaks  more  openly  about  the  enterprise:  he  expresses  great 
anxiety  to  begin  his  operations,  and  complains  of  having  been  so  long 
detained  in  a  good  wind,  notwithstanding  it  has  turned  out  so  much  to 
the  advantage  of  his  project,  both  on  account  of  the  promised  assistance, 
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aud  a  certificate  that  he  procured  of  Captain  Wight,  to  prevent  further 
search  or  deteutiou  by  other  British  cruisers  which  we  may  happen  to 
meet.— (Pages  10, 11,  12, 13.) 


[639]  *Grenada,  May  20,  180G. 

•  ♦  *  ♦  •  On  the  24th,  at  evening,  \ve  saw  two  ves- 
sels, one  a  large  ship,  which  we  endeavored  to  avoid  by  tacking  ;  but 
the  next  morning  the  same  ship  being  found  in  chase  of  us,  it  was  re- 
solved to  run  no  more.  It  was  at  length  admitted  that  we  might  as 
well  die  by  sword  as  famine.  When  the  ship  had  got  nearly  within 
gunshot,  we  being  to  windward  did  not  bear  down,  and  she  fired  upon 
us,  but  without  her  shot  reaching  us.  Lewis,  being  persuaded  she  was 
English,  hove  to  and  she  came  up.  Seeing  a  French  distinguishing 
rane  at  her  mast-head,  we  began  to  flutter.  But  on  spealving  us,  slie 
proved  to  be  His  Britannic  Majesty's  sloop  of  war  Lily,  who  had  been 
for  some  time  searching  for  tltie  Leander.  The  commander,  Captain 
Campbell,  came  on  board  to  pay  his  compliments  to  General  Miranda, 
and  on  returning  to  his  vessel  sent  us  some  most  necessary  and  most 
welcome  supplies.  It  was  determined  that  we  should  put  into  this 
island,  where  we  arrived  the  next  day.  The  general  and  suite  disem- 
barked the  moment  the  ship  anchored ;  and  several  officers  were  allowe<l 
to  step  on  terra  firma  and  partake  the  comforts  of  the  shore.  *  *  * 
The  governor  of  this  island,  Maitland,  has  received  our  chief  with 
great  politeness  and  hospitality,  and  given  him  encouragement  to  expect 
important  assistance  from  the  British  in  a  second  attein[>t  ui)on   the 

Spanish  main.    As  an  earnest  he  is  answerable  for  our  supplies. 
[C40]    *These  circumstances  a  little  revive  the  spirits  of  our  volunteers, 

who  had  become  rather  sick  of  their  undertaking  and  disposed  to 
abandon  Miranda. — (Pages  92-94.) 


Bridgetown,  Barbapoes,  June  9,  ISOC. 

•  *        ♦  *        We  arrived  here  the  6th.    The  rumor  among 

US  is  such  as  to  make  us  suppose  the  expedition  is  to  raise  its  head 
again.  Admiral  Cochrane,  who  is  on  this  station  with. three  ships  of 
the  line  and  several  frigates,  intends  to  further  it  by  putting  some  of 
his  smaller  vessels  under  the  orders  of  Miranda.  No  regular  troops  and 
but  few  volunteers  will  be  joined  to  it  here  ]  but  it  is  said  they  will  be 
obtained  at  Trinidad. 

15th.  It  is  reported  that  though  Admiral  Cochrane  is  favorable.  Lord 
Seaforth,  governor  of  this  island,  and  General  Bowyer,  commander-in- 
chief  of  the  West  India  troops,  are  not  at  all  Inclined  to  take  up  our 
enterprise.  Twenty-five  or  thirty  volunteers  have  joined  us  here.  In 
this  number  may  be  half  a  dozen  gentlemen;  the  rest,  I  fear,  must  pass 
for  vagabonds.  ♦  #  #  ♦  ♦  (Page  95.) 


[641]  ♦        •        •      •Admiral  Cochrane  undoubtedly  intended  to 

give  him  all  the  chance  that  a  sufficient  naval  force  could  supply. 
In  proof  of  this,  several  armed  vessels,  including  one  seventy-four,  were 
sent  to  support  the  squadron  first  put  under  his  orders  and  supposed 
to  be  at  Cow,  with  directions  to  land  a  number  of  men,  as  they  might 
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be  found  necessary  and  useful ;  but  finding  that  we  had  departed  in  an 
unaccountable  manner,  they  have  naturally  concluded  that  he  is  un- 
equal to  his  enterprise  and  is  not  worth  supporting.  It  is  not  surprising 
that  their  orders  should  not  extend  to  conducting  him  from  one  part  to 
another  of  the  Caribbean  Sea,  or  to  assist  in  a  second  attempt  on  the 
main  when  he  had  made  such  a  f mix  pas  in  the  first.  Undoubtedly  they 
are  ready  to  seize  the  pretext  which  they  now  have  for  dissolving  a 
connection  attended  with  expense  to  the  government  and  mortification 
to  its  patrons;  satisfied  that  they  do  more  than  justice  to  his  claims  in 
conveying  him  to  a  place  of  safety.        ♦  •  ♦         (Page  175.) 


Trinidad,  Kovemher  2^^  1806. 
*  ♦  •  •  Our  reception  and  treatment  in  this  island 
are  naturally  very  different  from  what  we  experienced  when  we  wer^ 
here  before.  At  that  time,  notwithstanding  the  influence  of  a  numerous 
French  and  Spanish  party,  opposed  to  our  scheme,  of  course, 
[642]  the  governor  espoused  it ;  knowing  ♦that  it  had  received  en- 
couragement from  higher  authorities  than  himself.  The  govern- 
ment house  was  given  to  ]\liranda  for  his  residence,  and  took  the  name 
of  headquarters.  The  governor  and  officers,  civil  and  military,  paid 
him  the  respect  whicb  corresponded  to  the  rank  he  claimed.  He  re- 
ceived many  visits,  and  his  design  many  good  wishes  and  benedictions 
from  merchants  and  others,  though  after  some  time,  as  we  delayed  long 
there  were  signs  of  distrust;  and  the  popularity  of  our  project  was  not 
sufficient  to  procure  any  considerable  quantity  of  supplies  or  number 
of  men  without  money.  Tbe  means  which  were  presented  to  Miranda, 
by  the  offer  of  merchants  already  mentioned,  he  thought  proper  to  re- 
ject.       ♦  •♦•#♦♦       (Page  217.) 


[643]       ♦For  correspondence  relative  to  the  prevention  in  the  ports  of 
the  United  Stjites  of  vessels  alleged  to  be  fitting  out  to  cruise 
against  the  commerce  of  France  in  1864,  see  vol.  7,  Claims  of  United 
States  against  Great  Britain,  pages  39-42. 


CASE  OF  THE  METEOR  AND  ORIENTAL. 

Mr.  Dickinson^  district  attorney ^  to  Mr,  Hunter,  Acting  Secretary  of  State. 

[Telegram."! 

Office  United  States  Military  Telegraph, 

War  Department, 
Keic  York,  January  24, 1866. 
Sir  :  Upon  information  and  evidence  furnished  by  the  Spanish  consul 
that  the  ship  Meteor  is  being  fitted  out,  and  is  about  to  sail  from  this 
port  with  intent  that  she  should  be  employed  or  cruise  in  the  service  of 
Chili  against  the  commerce  of  Spain,  I  have  caused  her  to  be  libeled 
and  detained.  Has  the  Department  of  State  any  suggestions  or  instruc- 
tions I 

D.  S.  DICKINSON, 
United  States  District  Attorney. 
Wm.  Hunter,  Esq., 


Acting  Secretary  of  State. 
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[644]    *Mr.  Hunter  J  Acting  Secretary  of  StatCj  to  Mr.  Dkhimon,  district 

attorney. 

[Telegram.] 

Washington,  January  25, 1866. 
D.  S.  Dickinson, 

United  States  Attorney j  Nexc  Yorlc : 
Tour  telegram  of  yesterday  reached  here  too  late  in  the  evening  lo  be 
then  answered.    At  present  no  suggestions  or  instructions  from  this 
Department  relative  to  the  case  of  the  Meteor  are  deemed  necessary. 

W.  HUJ^TER. 


Mr.  Bickinsony  district  attorney ^  to  Mr,  Seward,  Secretary  of  State. 

Office  of  the  District  Attorney  of  the  U.  S. 

FOR  the  Southern  District  of  New  York, 

New  Yorhy  February  17,  1866. 
Sir  :  I  have  the  honor  to  report  in  the  case  of  Benjamin  F,  Mackenna, 
indicted  for  a  breach  of  the  neutrality  laws,  &c.,  that  on  the  14th  instant 
he  appeared  in  court,  and,  in  the  language  of  his  counsel,  "  waived  his 
diplomatic  privilege,''  and  pleaded  to  the  indictment  upon  the  merits. 
In  other  words,  he  withdrew  his  plea  of  alleged  diplomatic  relations, 
which  relations  I  was  prepared  to  show  by  documents,  so  promptly  and 
courteously  furnished  me  from  the  State  Department,  had  no  exist- 
ence. 
[645]       Estebau  Rogers,  the  Chilian  consul,  indicted  ♦for  a  similar 
offense,  pleaded  to  the  indictment  without  any  suggestion  of 
privilege,  although  at  the  time  he  evidently  had  not  been  advised  that 
his  exequatur  had  been  revoked  by  the  President.    Both  cases  stand 
over  for  trial  in  March  next,  and  the  defendants  have  given  bail  for 
their  appearance. 

I  have  the  honor  to  be,  sir,  yours,  &c., 

D.  S.  DICKINSON, 


Hon.  Wm.  H.  Seward, 

Secretary  of  State. 


United  States  District  Attorney. 


Mr.  Seward,  Secretary  of  State,  to  Mr.  Bichinson,  district  attorney. 

Department  of  State, 

Washington,  March  31, 1866. 
Sir  :  Pursuant  to  the  request  contained  in  your  letter  of  yesterday's 
date,  I  herewith  transmit  a  certified  copy  of  an  official  paper  on  file  in 
this  Department,  relative  to  the  existence  of  a  state  of  war  between 
Spain  and  Chili. 

I  am,  sir,  yours,  &c., 

WILLIAM  H.  SEWARD. 
D.  S.  Dickinson,  Esq., 

United  States  District  Attorney,  Neic  York.      ^.  .  .^^^  ^  GoOqIc 
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Mr.  Seward,  Secretary  of  State,  to  Mr.  McCulloch,  Secretary  of  Treasury. 

Departiment  of  State, 

Washington,  April  10, 1866. 
Sir:  At  tbe  instance  of  Mr.  Tassara,  tbe  Spanish  minister,  I 
[646]  will  thank  you  to  cause  a  vessel  *called  La  Orientale,  which  is  at 
pier  No.  33,  North  River,  New  York,  which  is  advertised  for  Mon- 
tevideo, and  which  is  supposed  to  be  intended  for  the  Chilian  service,  to 
be  detained  for  exansination.  It  is  advisable  that  the  order  for  this 
puri>ose  should  be  sent  by  telegraph,  as  the  vessel  is  to  sail  to-morrow 
or  the  day  after. 

I  have  the  honor  to  be,  air,  yours,  &c., 

WILLIAM  H.  SEWARD. 
Hon.  H.  McCuLLOCH, 

Secretary  of  the  Treasury. 


Mr.  McCulloch,  Secretary  of  Treasury,  to  Mr.  Seward,  Secretary  of  State. 

Treasury  Department, 

Washington,  April  11, 1866. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  10th  instant,  requesting  that  the  vessel  called  the  La 
Orientale,  advertised  for  Montevideo,  \^  detained  at  New  York  for  exam- 
ination. 

In  accordance  with  such  request,  the  following  telegram  was  forth- 
with transmitted  to  the  collector  at  New  York : 

Detain  vessel  called  La  Orientale,  which  is  at  pier  No.  33,  North  River,  and  adver- 
tised for  Montevideo,  and  await  instructions  &om  this  Department. 

I  will  thank  you  to  inform  me  at  the  earliest  practicable  moment 
what  furfher  action,  if  any,  is  required  from  this  Department  in  the 

matter. 
[6471  ♦I  am,  yours,  &c., 

HUGH  Mcculloch, 


Hon.  Wm.  H.  Seward,    ' 
Secretary  of  State. 


Secretary  of  the  Treasury. 


Mr.  Seward,  Secretary  of  State,  to  Mr.  lyicTcinson,  district  attorney. 

Department  of  State, 

Washington,  April  11, 1866. 
Sir  :  I  inclose  a  translation  of  a  note  of  yesterday,  addressed  to  this 
Department  by  Mr.  Tassara,  the  Spanish  minister  here,  on  the  subject 
of  a  vessel  at  New  York  called  La  Orientale,  which,  supposing  her  to 
be  intended  for  the  service  of  the  republic  of  Chili,  he  requests  may  be 
detained  for  examination.  The  request  has  been  made  known  to  the 
Secretary  of  the  Treasury,  who  is  understood  to  have  .complied  with  it. 
You  will  cause  the  proper  examination  to  be  made,  and  if  it  should 
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result  in  suflBeient  cause  therefor,  the  vessel  and  any  parties  concerned 
may  be  judicially  proceeded  against. 

I  am,  sir,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 
Daniel  S.  Dickinson,  Esq., 

Attornqt  of  the  United  States 

for  the  Southern  District  of  Netc  York, 


[648]   *y[r.  Setcarelj  Secretary  of  State^  to  Mr.  Tassara,  Spanish  minister 

Department  of  State, 
Washington,  April  11,  1866. 

The  undersigned,  Secretary  of  State  of  the  United  States,  has  the 
honor  to  acknowledge  the  receipt  of  Mr.  Tassara's  note  of  yesterday's 
date,  relative  to  the  vessel  called  La  Orientale,  and  alleged  to  be  of  a 
suspicious  character,  now  lying  at  the  port  of  New  York,  and  advertised 
to  sail  for  Montevideo,  but  really,  according  to  Mr.  Tassara's  belief,  for 
service  in  the  cause  of  the  Chilian  government. 

In  reply  the  undersigned  has  the  honor  to  inform  Mr.  Tassara  that 
his  request  for  the  detention  of  the  vessel  referred  to  until  her  real  des- 
tination can  be  made  clear  has  been  complied  with. 

The  undersigned  offers  to  Mr.  Tassara  on  this  occasion  renewed  assur- 
ances of  his  very  high  consideration. 

WILLIAM  H.  SEWARD. 

Senor  Don  Gabriel  Garcia  y  Tassara, 

dtCj  d'C.j  i&C. 
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[650,  651]  •THE  MERCHANT  SHIPPING  ACT,  1854. 

[Extracts^ 

ANNO  DECIMO  SEPTIMO  ET  DBCIMO  OCTAVO  VICTORIA  REGIN^. 

Chap.  CIV.— AN  ACT  to  amend  and  consolidate  the  acts  relating  to  mercbant-sbip 

piug.--[10  August,  1854.] 

•  •••••• 

1.  This  act  may  be  cited  for  all  purposes  as  "  The  Merchant  Shipping 
Act,  1854.''  ^  T 
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2.  In  the  construction  and  for  the  purposes  of  this  act  (if  not  incon- 
sistent with  the  context  or  subject-matter)  the  following  terms  shall 
have  the  respective  meanings  hereinafter  assigned  to  them  5  that  is  to 
•  say:    ♦    ♦    ♦     ♦    # 

*'  The  treasury"  shall  mean  the  commissioners  of  Her  Majesty's  treas- 
ury. 

*'  The  admiralty"  shall  mean  the  lord  high  admiral  or  the  commis- 
sioners for  executing  his  office. 

^'  The  board  of  trade"  shall  mean  the  lords  of  the  committee  of  privy 
council  appointed  for  the  considemtion  of  matters  relating  to  trade  and 

foreign  plantations. 

•  •••••• 

[652]  6.  The  board  of  trade  shall  be  the  department  *to  undertake 
the  general  superintendence  of  matters  relating  to  merchautsbips 
and  seamen,  and  shall  be  authorized  to  carry  into  execution  the  provis- 
ions of  this  act,  and  of  all  other  acts  relating  to  merchant-ships  and 
senmen  in  force  for  the  time  being,  other  than  such  acts  as  relate  to 
the  revenue.    •    *    ♦    •    * 

12.  All  consular  officers,  and  all  officers  of  customs  abroad,  and  all 
local  marine  boards  and  shipping-masters  shall  make  and  send  to  the 
board  of  trade  such  returns  or  reports  on  any  matter  relating  to  British 
merchant  shipping  or  seamen  as  such  board  requires ;  and  all  shipping- 
masters  shall,  whenever  required  by  the  board  of  trade,  produce  to  such 
board  or  to  its  officers  all  official  logbooks  and  other  documents  which, 
in  pursuance  of  this  act,  are  delivered  to  them.  • 

13.  Every  officer  of  the  board  of  trade,  and  every  commissioned  officer 
of  any  of  Her  Majesty's  ships  on  full  pay,  and  every  British  consular 
officer,  and  the  registrar-general  of  seamen  and  his  assistant,  and  every 
chief  officer  of  customs  in  any  place  in  Her  Majesty's  dominions,  and 
every  shipping  master  may,  in  cases  where  he  has  reason  to  suspect  that 
the  provisions  of  this  act  or  the  laws  for  the  time  being  relating  to  mer- 
chant seamen  and  to  navigation  are  not  complied  with,  exercise  the  fol- 
lowing powers,  that  is  to  say : 

[653]  ♦He  may  require  the  owner,  master,  or  any  of  the  crew  of  any 
British  ship  to  produce  any  official  log-books  or  other  documents 
relating  to  such  crew  or  any  member  thereof  in  their  respective  posses- 
sion or  control. 

He  may  require  any  such  master  to  produce  a  list  of  all  persons  on 
board  his  ship,  and  take  copies  of  such  official  log-books,  or  documents, 
or  of  any  part  thereof. 

He  may  muster  the  crew  of  any  such  ship. 

He  may  summon  the  master  to  appear  and  give.auy  explanation  con- 
cerning such  ship  or  her  crew,  or  the  said  official  log-books  or  documents. 
And  if,  upon  requisition  duly  made  by  any  person  so  authorized  in  that 
behalf  as  aforesaid,  any  person  refuses  or  neglects  to  produce  any  such 
official  log-book  or  document  as  he  is  hereinbefore  required  to  produce, 
or  to  allow  the  same  to  be  inspected  or  copied  as  aforesaid,  or  impedes 
any  such  muster  of  a  crew  as  aforesaid,  or  refuses  or  neglects  to  give 
any  explanation  which  he  is  hereinbefore  required  to  give,  or  knowingly 
misleads  or  deceives  any  person  hereinbefore  authorized  to  demand  any 
such  explanation,  he  shall  for  each  such  offense  incur  a  penalty  not  ex- 
ceeding twenty  pounds. 

14.  The  board  of  trade  may.  from  time  to  time,  whenever  it  seems  ex- 
pedient to  them  so  to  do,  appoint  any  person  as  an  inspector,  to 

[654]    report  to  *them  upon  the  following  matters ;  that  is  to  say  : 

(1.)  Upon  the  nature  and  causes  of  any  accident  or  damage, 
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which  any  ship  has  sustained  or  caused,  or  is  alleged  to  have  sustained 
or  caused. 

(2.)  Wliether  the  provisions  of  this  a<5t,or  any  regulations  made  under 
or  by  virtue  of  this  act,  have  been  complied  with. 

(3.)  Whether  the  hull  and  machinery  of  any  steamship  are  sufficient 
and  in  good  condition. 

15.  Every  such  inspector  as  aforesaid  shall  have  the  following  pow- 
ers ;  that  is  to  say : 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or  any 
part  thereof,  or  any  of  the  machinery,  boats,  equipments  or  articles  on 
board  thereof  to  which  the  provisions  of  this  act  apply,  not  unnecessa- 
rily detaining  or  delaying  her  from  proceeding  on  any  vo3'age. 

(2.)  He  may  enter  and  inspect  any  premises  the  entry  or  inspection 
of  which  appears  to  him  to  be  requisite  for  thQ  purpose  of  the  report 
which  he  is  directed  to  make. 

(3.)  He  may,  by  summons  under  his  hand,  require  the  attendance  of 
all  such  persons  as  he  thinks  fit  to  call  before  him  and  examine  for 
such  purpose,  and  may  require  answers  or  returns  to  any  inquiries  he 

thinks  fit  to  make. 
[655]       (4.)  He  may  require  and  enforce  the  production  of  ♦all  books, 
papers  or  documents  which  he  considers  important  for  such  pur- 
pose. 

(5.)  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or  admin- 
istering an  oath,  require  every  person  examined  by  him  to  make  and 
subscribe  a  declaration  of  the  truth  of  the  statements  made  by  him  in 
his  examination. 

And  every  witness  so  summoned  as  aforesaid  shall  be  allowed  such 
expenses  as  would  be  allowed  to  any  witness  attending  on  subpoena  to 
give  evidence  before  any  court  of  record,  or  if  in  Scotland,  to  any  wit- 
ness attending  on  citation  the  court  of  justiciary ;  and  in  case  of  any 
dispute  .IS  to  the  amount  of  such  expenses  the  same  shall  be  referred  by 
the  inspector  to  one  of  the  masters  of  Her  Majesty's  Court  of  Queen's 
Bench  in  England  or  Ireland,  or  to  the  Queen's  and  lord  treasurer's 
remembrancer  in  Scotland,  who,  on  a  request  made  to  him  for  that  pur- 
pose under  the  hand  of  the  said  inspector,  shall  ascertain  and  certify 
the  proper  amount  of  such  expenses ;  and  every  person  who  refuses  to 
attend  as  a  witness  before  any  such  inspector,  after  having  been  re- 
quired so  fjo  do  in  the  manner  hereby  directed,  and  after  having  had  a 
tender  made  to  him  of  the  expenses,  if  any,  to  which  he  is  entitled  as  afore- 
said, or  who  refuses  or  neglects  to  make  any  answer,  or  to  give  any 
[656]  return,  or  to  produce  any  document  in  his  possession,  or  *to  make 
or  subscribe  any  declarations  which  any  such  inspector  is  hereby 
empowered  to  require,  shall  for  each  such  offense  incur  a  penalty  not 
exceeding  ten  pounds. 

16.  Every  person  who  willfully  impedes  any  such  inspector  appointed 
by  the  board  of  trade,  as  aforesaid,  in  the  execution  of  his  duty,  whe- 
ther on  board  any  ship  or  elsewhere,  shall  incur  a  penalty  not  exceed- 
ing ten  pounds,  and  may  be  seized  and  detained  by  such  inspector  or 
other  person  or  by  any  person  or  persons  whom  he  may  call  to  his  as- 
sistance, until  such  offender  can  be  conveniently  taken  before  some  jus- 
tice of  the  peace  or  other  officer  having  proper  jurisdiction.        *         ♦ 

DESCRIPTION  AND  OWNEESHIP  OF  BRITISH  SHIPS. 

18.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  belongs 
wholly  to  owners  of  the  following  description  ;  that  is  to  say  •  qqqTp 
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(1.)  Natural-born  British  subjects: 

Provided  that  no  natural-born  subject,  who  has  taken  the  oath  of  al- 
legiance to  any  foreign  sovereign  or  state,  shall  be  entitled  to  be  such 
owner  as  aforesaid,  unles  he  has,  subsequently  to  taking  such  last-men- 
tioned oath,  taken  the  oath  of  allegiance  to^Her  Majesty,  and  is  and 
continues  to  be  during  the  whole  period  of  his  so  being  an  owner 
[657]  resident  in  some  place  within  Her  Majesty's  dominions  j  *or  if  not 
so  resident,  member  of  a  British  factory  or  partner  in  a  house 
actually  carrying  on  business  in  the  United  Kingdom  or  in  some  other 
place  within  Her  Majesty's  dominion. 

(2.)  Persons  made  denizens  by  letters  of  denization  or  naturalized  by 
or  pursuant  to  any  act  of  the  imperial  legislature,  or  by  or  pursuant  to 
any  act  or  ordinance  of  the  proper  legislative  authority  in  any  British 
possession : 

Provided,  that  such  persons  are  and  continue  to  be  during  the  whole 
period  of  their  so  being  owners  resident  in  some  place  within  Her  Ma- 
jesty's dominions ;  or  if  not  so  resident,  members  of  a  British  factory  or 
partners  in  a  house  actually  carrying  on  business  in  the  United  King- 
dom or  in  some  other  place  within  Her  Majesty's  dominions,  and  have 
taken  the  oath  of  allegiance  to  Her  Majesty  subsequently  to  the  period 
of  their  being  so  made  denizens  or  naturalized. 

(3.)  Bodies  corporate  established  under,  subject  to  the  laws  of,  and 
having  their  principal  place  of  business  in  the  United  Kingdom  or  some 
British  possession. 

19.  Every  British  ship  must  be  registered  in  manner  hereinafter  men- 
tioned, except — 
[658]  (1.)  Ships  duly  registered  before  this  act  comes  ♦into  operation. 
(2.)  Ships  not  exceeding  fifteen  tons  burden  employed  soleyin 
navigation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the 
rivers  or  coasts  of  some  British  possession  within  which  the  managing 
owners  of  such  ships  are  resident. 

(3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or 
fixed  deck,  and  employed  solely  in  fishing  or  trading  coastwise  on  the 
shores  of  Newfoundland  or  i)arts  adjacent  thereto,  or  in  the  Gulf  of  St. 
Lawrence,  or  on  such  portions  of  the  coasts  of  Canada,  Nova  Scotia,  or 
New  Brunswick  as  lie  bordering  on  such  gulf. 

And  no  ship  hereby  required  to  be  registered  shall,  unless  registered, 
be  recognized  as  a  British  ship  5  and  no  officer  of  customs  shall  grant 
a  clearance  or  transire  to  any  ship  hereby  required  to  be  register^  for 
the  purpose,  of  enabling  her  to  proceed  to  sea  as  a  British  ship,  unless 
the  master  of  such  ship,  upon  being  required  so  to  do,  produces  to  him 
such  certificate  of  registry  as  is  hereinafter  mentioned ;  and  if  such 
ship  attempts  to  proceed  to  sea  as  a  British  ship  without  a  clearance  or 
transire,  such  officer  may  detain  such  ship  until  such  certificate  is  pro- 
duced to  him.  »  ♦  «  »  • 
29.  The  commissioners  of  customs  may,  with  the  sanction  of 
[659]  the  treasury,  appoint  such  persons  to  •sui)erintend  the  survey  and 
admeasurement  of  ships  as  they  think  fit ;  and  may,  with  the  ap- 
proval of  the  board  of  trade,  make  such  regulations  for  that  purpose  as 
may  be  necessary ;  and  also,  with  the  like  approval,  make  such  modifi- 
cations and  alterations  as  from  time  to  time  become  necessary  in  the  ton- 
nage rules  hereby  prescribed,  in  order  to  the  more  accurate  and  uniform 
application  thereof,  and  the  effectual  carrying  out  of  the  principle  of 
admeasurement  therein  adopted. 
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REGISTRY  OF  BRITISH  SHIPS. 

30.  The  following  persons  are  required  to  register  British  ships,  and 
shall  be  deemed  registrars  for  the  purposes  of  this  act;  that  is  to  say: 

(1.)  At  any  port  or  other  place  in  the  United  Kingdom  or  Isle  of  Man 
approved  by  the  commissioners  of  customs  for  the  registry  of  ships,  the 
collector,  comptroller,  or  other  principal  officer  of  customs  for  the  time 
being. 

(2.)  In  the  islands  of  Guernsey  and  Jersey,  the  principal  officers  of 
Her  Majesty's  customs,  together  with  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government  of  such  islands  respect- 
ively. 

(3.)  In  Malta,  Gibraltar,  and  Heligoland,  the  governor,  lieutenant- 
governor,  or  other  person  administering  the  government  of  such  places 
respectively. 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the 

[660]    limits  of  the  charter  but  not  under  the  *government  of  the  East 

India  Company,  and  at  which  no  custom-house  is  established,  the 

collector  of  duties,  together  with  the  governor,  lieutenant-governor,  or 

other  person  administering  the  government. 

(5.)  At  the  ports  of  Calcutta,  Madras,  and  Bombay,  the  master  attend- 
ants, and  at  any  other  port  or  place  so  ai)proved  as  aforesaid  within  tbe 
limits  of  the  charter  and  under  the  government  of  the  Eas'  India  Com- 
pany, the  collector  of  duties,  or  any  other  person  of  six  yeirs  standing 
in  the  civil  service  of  the  said  company  who  is  appointed  by  any  of  the 
governments  of  the  said  company  to  act  for  this  purpose. 

(6.)  At  every  other  port  or  plac«  so  approved  as  aforesaid,  within  Her 
Majesty's  dominions  abroad,  the  collector,  comptroller,  or  other  principal 
officer  of  customs,  or  of  navigation  laws;  or  if  there  is  no  such  officer 
resident  at  such  port  or  place,  the  governor,  lieutenant-governor,  or 
other  person  administering  the  government  of  the  possession  in  which 
such  port  or  place  is  situate. 

31.  The  governor,  lieutenant-governor,  or  other  person  administering 
the  government,  in  any  British  possession  where  any  ship  is  registered 

under  the  authority  of  this  act  shall,  with  regard  to  the  perform- 
[661]    ance  of  any  act  or  thing  relating  to  the  ♦registry  of  a  ship  or  of 

any  interest  therein,  be  considered  in  all  respects  as  occupying 
the  place  of  the  commissioners  of  customs;  and  any  British  consular 
officer  shall,  in  any  place  where  there  is  no  justice  of  the  peace,  be  au- 
thorized to  take  any  declaration  hereby  required  or  permitted  to  be  made 
in  the  presence  of  a  justice  of  the  peace.  ♦  ♦  ♦  • 

35.  Every  application  for  the  registry  of  a  ship  shall,  in  the  case  of  in- 
dividuals, be  made  by  the  person  requiring  to  be  registered  as  owner,  or 
by  some  one  or  more  of  such  persons,  if  more  than  one,  or  by  his  or  their 
duly  authorized  agent,  and  in  the  case  of  bodies  corporate,  by  their  duly 
authorized  agent ;  the  authority  of  such  agent,  if  appointed  by  individ- 
uals, to  be  testified  by  some  writing  under  the  hands  of  the  appoiuters, 
and  if  appointed  by  a  body  corporate^  by  some  instrument  under  the 
common  seal  of  such  body  corporate. 

36.  Before  registry,  the  ship  shall  be  surveyed  by  a  person  duly  ap- 
pointed under  this  act,  and  such  surveyor  shall  grant  a  certificate  in  the 
form  marked  A,  in  the  schedule  hereto,  specifying  her  tonnage,  build, 
and  such  other  particulars  descriptive  of  the  identity  of  the  ship  as  may 
from  time  to  time  be  required  by  the  board  of  trade;  and  such  certifi- 
cate shall  be  delivered  to  the  registrar  before  registry. 
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[662]       37.  The  following  rules  shall  be  observed  with  *respect  to  en- 
tries in  the  register  book ;  that  is  to  say: 

(1.)  The  property  in  a  ship  shall  be  divided  into  sixty -four  shares. 

(2.)  Subject  to  the  provisions  with  respect  to  joint  owners  or  owners 
by  transmission  hereinafter  contained,  not  more  than  thirty-two  individ- 
uals shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of 
any  one  ship;  but  this  rule  shall  not  affect  the  beneficial  title  of  any 
number  of  persons,  or  of  any  company  represented  by  or  claiming  under 
or  through  any  registered  owner  or  joint  owner. 

(3.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any  fraiv 
tional  part  of  a  share  in  a  ship,  but  any  number  of  persons,  not  exceed- 
ing five,  may  be  registered  as  joint  owners  of  a  ship,  or  of  a  share  or 
shares  therein. 

(4.)  Joint  owners  shall  be  considered  as  constituting  one  person  only 
as  regards  the  foregoing  rule  relating  to  the  number  of  persons  entitled 
to  be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in  sev- 
eralty of  any  interest  in  any  ship,  or  in  any  share  or  shares  therein,  in 
respect  of  which  they  are  registered. 

(5.)  A  body  corporate  may  be  registered  as  owner  by  its  corporate 
name. 
[663]  38.  No  person  shall  be  entitled  to  be  registered  ♦as  owner  of  a 
ship,  or  any  share  therein,  until  he  has  made  and  subscribed  a 
declaration  in  the  form  marked  B,  in  the  schedule  hereto,  referring  to 
the  ship  as  described  in  the  certificate  of  the  surveyor,  and  containing 
the  following  particulars;  that  is  to  say : 

(1.)  A  statement  of  bis  qualification  to  be  an  owner  of  a  share  in  a 
British  ship. 

^2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was 
built,  or  (if  the  ship  is  foreign-built,  and  the  time  and  place  of  building 
not  known)  a  statement  that  she  is  foreign-built,  and  that  he  does  not 
know  the  time  or  place  of  her  building ;  and,  in  addition  thereto,  in  the 
case  of  a  foreign  ship,  a  statement  of  her  foreign  name,  or  (in  the  case 
of  a  ship  condemned)  a  statement  of  the  time,  place,  and  court  at  and 
by  which  she  was  condemned. 

(3.)  A  statement  of  the  name  of  the  master. 

(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  he  is 
entitled  to  be  registered  as  owner. 

(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  un- 
qualified person  or  body  of  persons  is  entitled  as  owner  to  any  legal  or 

beneficial  interest  in  such  ship,  or  any  share  therein. 
[664]  The  above  declaration  of  ownership  shall  be  •made  and  sub- 
scribed in  the  presence  of  the  registrar,  if  the  declarant  reside 
within  five  miles  of  the  custom-house  of  the  port  of  registry,  but  if  beyond 
that  distance,  in  the  presence  of  any  registrar  or  of  any  justice  of  the 
peace.         ♦♦•••♦• 

40.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the 
declaration  of  ownership,  be  produced  the  following  evidence ;  that  Is  to 
say: 

(1.)  In  the  case  of  a  British-built  ship,  a  certificate  (which  the  builder 
is  hereby  required  to  grant,  under  his  hand)  containing  a  true  account 
of  the  proper  denomination  and  of  the  tonnage  of  such  ship  as  estimated 
by  him,  and  of  the  time  when  and  of  the  place  where  such  ship  was 
built,  together  with  the  name  of  the  party  (if  any)  on  whose  account  he 
has  built  the  same;  and,  if  any  sale  or  sales  have  taken  place,  the  bill  or 
bills  of  sale  under  which  the  ship,  or  share  therein,  has  becoma  vested 
in  the  party  requiring  to  be  registered  as  owner. 
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(2.)  In  the  case  of  a  foreign-bailt  ship,  the  same  evidence  as  in  the  case 
of  a  British-built  ship,  unless  the  person  requiring  to  be  registered  as 
owner,  or,  in  the  case  of  a  body  corporate,  the  duly  appointed  oflBcer, 

declares  that  the  time  or  place  of  her  building  is  unknown,  or  that 
[665]    the  builder's  certificate  cannot  be  procured,  in  which  *ca«e  there 

shall  be  required  only  the  bill  or  bills  of  sale  under  which  the 
ship  or  share  therein  became  vested  in  the  party  requiring  to  be  regis- 
tered as  owner  thereof. 

(3.)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an  offi- 
cial copy  of  the  condemnation  of  such  ship. 

41.  If  any  builder  willfully  makes  a  false  statement  in  any  certificate 
hereby  required  to  be  granted  by  him,  he  shall,  for  every  such  ofi'ense, 
incur  a  penalty  not  exceeding  one  hundred  pounds. 

42.  As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a  ship 
have  been  complied  with,  the  registrar  shall  enter  in  the  register-book 
the  following  particulars  relating  to  such  ship ;  that  is  to  say : 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  it  belongs. 

(2.)  The  details  as  to  her  tonnage,  build,  and  description  comprised  in 
the  certificate  hereinbefore  directed  to  be  given  by  the  surveyor. 

(3.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration 
or  declarations  of  ownership. 

(4.)  The  names  and  descriptions  of  her  registered  owner  or  owners, 
and  if  there  is  more  than  one  such  owner,  the  proportions  in  which  they 
are  interested  in  such  ship.  #  ♦  •  • 

[666]       44.  Upon  the  completion  of  the  registry  of  any  ♦ship,  the  regis- 
trar shall  grant  a  certificate  of  registry  in  the  form  marked  D,  in 
the  schedule  hereto,  comprising  the  following  particulars ;  that  is  to  say : 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs. 

(2.)  The  details  as  to  her  tonnage,  build,  and  description  comprised  in 
the  certificate  hereinbefore  directed  to  be  given  by  the  surveyor. 

(3.)  The  name  of  her  master. 

(4.)  The  several  particulars  as  to  her  origin  stated  in  the  declaration 
or  declarations  of  ownership. 

(5.)  The  name  and  descriptions  of  her  registered  owner  or  owners, 
and  if  there  is  more  than  one  such  owner,  the  proportions  in  which 
they  are  respectively  interested  indorsed  upon  such  certificate. 
•  •••••• 

53.  If  any  registered  ship  is  either  actually  or  constructively  lost,  taken 
by  the  enemy,  burnt,  or  broken  up,  or  if  by  reason  of  a  transfer  to  any 
persons  not  qualified  to  be  owners  of  British  ships,  or  of  any  other 
matter  or  thing,  any  such  ship  as  aforesaid  ceases  to  be  a  British  ship, 
every  person  who  at  the  time  of  the  occurrence  of  any  of  the  aforesaid 
events  owns  such  ship  or  any  share  therein  shall,  immediately  upon 
obtaining  knowledge  of  any  such  occurrence,  if  no  notice  thereof  has 

already  been  given  to  the  registrar  at  the  port  of  registry  of  such 
[667]    ship,  ♦give  such  notice  to  him,  and  he  shall  make  an  entry  thereof 

in  his  register-book ;  and,  except  in  cases  where  the  certificate  of 
registry  is  lost  or  destroyed,  the  master  of  every  ship  so  circumstanced 
as  aforesaid  shall  immediately,  if  such  event  occurs  in  port,  but  if  the 
same  occurs  elsewhere,  then  within  ten  days  after  his  arrival  in  port, 
deliver  the  certificate  of  registry  of  such  ship  to  the  registrar;  or,  if 
there  be  no  registrar,  to  the  British  consular  officer  at  such  port,  and 
such  registrar,  if  he  is  not  himself  the  registrar  of  her  pott  of  i^egistry, 
or  such  British  consular  officer,  shall  forthwith  forward  the  certificate 
so  delivered  to  him  to  the  registrar  o/  the  port  of  registry  of  the  ship  ; 
and  every  owner  and  master  who.  without  reasonable  cause,  makes  default 


170  TREATY   OF    WASHINGTON ^PAPERS   ACCOMPANYINO 

in  obeying  tlie  provisions  of  this  section,  shall  for  each  offense  incur  a 
penalty  not  exceeding  one  hundred  pounds. 

[668]  *CERTIFICATES  OF  MORTGAGE  AND   SALE. 

76.  Any  registered  owner,  if  desirous  of  disposing  by  way  of  mortgage 
or  sale  of  the  ship  or  share  in  respect  of  which  he  is  registered  at  any 
place  out  of  the  country  or  possession  in  which  the  port  of  registry  of 
such  ship  is  situate,  may  apply  to  the  registrar,  who  shall  thereupon 
enable  him  to  do  so  by  granting  such  certificates  as  are  hereinafter 
mentioned,  to  be  called,  respectively,  certificates  of  mortgage  or  certifi- 
cates of  sale,  according  as  they  purport  to  give  a  power  to  mortgage  or 
a  power  to  sell. 

77.  Previously  to  any  certificate  of  mortgage  or  sale  being  granted, 
the  applicant  shall  state  to  the  registrar,  to  be  by  him  entered  in  the 
register-book,  the  following  particulars;  that  is  to  say: 

(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in  such 
certificate  is  to  be  exercised,  and  in  the  case  of  a  mortgage  the  maxi- 
mum amount  of  charge  to  be  created,  if  it  is  intended  to  fix  any  such 
maximum,  and  in  the  c<ase  of  a  sale  the  minimum  price  at  which  a  sale 
is  to  made,  if  it  is  intended  to  fix  any  such  minimum. 

(2.)  The  specific  place  or  places  wliere  such  power  is  to  be  exercised, 
or  if  no  place  be  specified,  then  that  it  may  be  exercised  any- 
[669]    where,  *8ubject  to  the  provisions  hereinafter  contained. 

(3.)  The  limit  of  time  within  which  such  power  may  be  exer- 
cised. 

78.  No  certificate  of  mortgage  or  sale  shall  be  granted,  so  as  to  author- 
ize any  mortgage  or  sale  to  be  made ; 

At  any  place  within  the  United  Kingdom,  if  the  port  of  registry  of 
the  ship  be  situate  in  the  United  Kingdom ;  or  at  any  place  within  the 
same  Britiish  possession  if  the  port  of  registry  is  situate  within  a  British 
possession;  or, 

By  any  person  not  named  in  the  certificate. 

79.  Certificates  of  mortgage  and  sale  shall  be  in  the  forms  marked 
respectively  M  and  N,  in  the  schedule  hereto,  and  shall  contain  a  state- 
ment of  the  several  particulars  hereinbefore  directed  to  be  entered  in 
the  register-book,  and  in  addition  thereto  an  enumeration  of  any  reg- 
istered mortgages,  or  certificate  of  mortgage,  or  sale  affecting  the  ship 
or  shares  in  respect  of  which  such  certificates  are  given. 

81.  The  following  rules  shall  be  observed  as  to  certificates  of  sale ;  that 
is  to  say  : 

(10.)  If  the  ship  is  sold  to  a  party  not  qualified  to  be  the  owner  of  a 
British  ship,  the  bill  of  sale  by  which  the  ship  is  transferred,  the  certi- 
ficate of  sale,  and  the  certificate  of  registry  shall  be  produced  to 
[670]  some  registrar  or  consular  officer,  •  who  shall  retain  the  certificates 
of  sale  and  registry,  and,  having  indorsed  thereon  the  fact  of  such 
ship  having  been  sold  to  persons  not  qualified  to  be  owners  of  British 
ships,  shall  forward  such  certificates  to  the  registrar  of  the  port  appear- 
ing on  the  certificate  of  registry  to  be  the  port  of  registry  of  such  ship ; 
and  such  last-mentioned  registrar  shall  thereupon  make  a  memorandum 
of  the  sale  in  his  register-book,  and  the  registry  of  the  ship  in  such  book 
shall  be  considered  as  closed,  except  so  far  as  relates  to  any  unsatisfied 
mortgages  or  existing  certificates  of  mortgage  entered  therein. 

11.  If,  upon  a  sale  being  made  to  an  unqualified  person,  default  is 
made  in  the  production  of  such  certificates  as  are  mentioned  in  the  last 
rule,  such  unqualified  pei*son  shall  be  considered  by  British  law  as  hav- 


COUNTER    CASE    OF   THE   UNITED    STATES.  171 

ing  acquired  no  title  to  or  interest  in  the  sliip;  and,  farther,  the  party 
upon  whose  application  such  certificate  was  granted,  and  the  persons 
exercising  the  power,  shall  each  incur  a  penalty  not  exceeding  one  hun- 
dred pounds. 

94.  Every  registrar  in  the  United  Kingdom  shall,  at  the  expi- 
[671]    ration  of  every  month,  and  *every  other  registrar  shall  without . 

delay,  or  at  such  stated  times  as  may  be  fixed  by  the  commission- 
ers of  customs,  transmit  to  the  custom-house  in  London  a  full  return,  in 
such  form  as  they  may  direct,  of  all  registries,  transfers,  transmissions, 
mortgages  and  other  dealings  with  ships  which  have  been  registered  by 
or  communicated  to  them  in  their  character  of  registrars,  and  the  names 
of  the  persons  who  have  been  concerned  in  the  same,  and  such  other 
l)articulars  as  may  be  directed  by  the  said  commissioners. 

NATIONAL  CHABACTER. 

102.  No  officer  of  customs  shall  grant  a  clearance  or  transire  for  any 
ship  until  the  master  of  such  ship  has  declared  to  such  officer  the  name 
of  the  nation  to  which  he  claims  that  she  belongs ;  and  such  officer 
shall  thereupon  inscribe  such  name  on  the  clearance  or  transire.  And 
if  any  ship  attempts  to  proceed  to  sea  without  such  clearance  or  trans- 
ire, any  such  officer  may  detain  her  until  such  declaration  is  made. 

103.  The  offenses  hereinafter  mentioned  shall  be  punishable  as  fol- 
lows, that  is  to  say : 

(1.)  If  any  person  uses  the  British  flag  and  assumes  the  British  national 
character  on  board  any  ship  owned  in  whole  or  in  part  by  any 
[672]  persons  *not  entitled  by  law  to  own  British  ships,  for  the  purpose 
of  making  such  ship  appear  to  be  a  British  ship,  such  ship  shall 
be  forfeited  to  Her  Majesty,  unless  such  assumption  has  been  made  for 
the  purpose  of  escaping  capture  by  an  enemy,  or  by  a  foreign  ship  of 
war  in  exercise  of  some  belligerent  right;  and  in  any  proceeding  for 
enforcing  any  such  forfeiture  the  burden  of  proving  a  title  to  use  the 
British  flag  and  assume  the  British  national  character  shall  lie  upon 
the  person  using  and  assuming  the  same. 

(2.)  If  the  miister  or  owner  of  any  British  ship  does  or  permits  to  be 
done  any  matter  or  thing,  or  carries  or  permits  to  be  carried  any  pa- 
pers or  documents  with  intent  to  conceal  the  British  character  of  such 
ship  from  any  person  entitled  by  British  law  to  inquire  into  the  same, 
or  to  assume  a  foreign  character,  or  with  intent  to  deceive  any  such 
person  as  lastly  hereinbefore  mentioned,  such  ship  shall  be  forfeited  to 
Her  Majesty ;  and  the  master,  if  he  commits  or  is  privy  to  the  com- 
mission of  the  offense,  shall  be  guilty  of  a  misdemeanor. 

(3.)  If  any  unqualified  person,  except  in  the  ca«e  of  such  transmitted 

interests  as  are  hereinbefore  mentioned,  acquires  as  owner  any  interest, 

either  legal  or  beneficial,  in  a  ship  using  a  British  flag,  and  as- 

[673]   suming  tbe  British  character,  such  interest  *shall  be  forfeited  to 

Her  Majesty. 

(4.)  If  any  person,  on  behalf  of  himself  or  any  other  person  or  body 
of  persons,  willfully  makes  a  false  declaration  touching  the  qualification 
of  himself  or  such  other  person  or  body  of  persons  to  own  British  ships 
or  any  shares  therein,  the  declarant  shall  be  guilty  of  amisdemeanor;  and 
the  ship  or  share  in  respect  of  which  such  declaration  is  made,  if  the 
same  has  not  been  forfeited  under  the  foregoing  provision,  shall,  to  the 
extent  of  the  interest  therein  of  the  person  making  the  declaration,  and  un- 
less it  is  shown  he  had  no  authority  to  make  the  same  of  the  parties 
on  behalf  of  whom  such  declaration  is  made,  be  forfeited  to  Her  Ma- 
jesty. _ 
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And  in  order  that  the  above  provisions  as  to  forfeitures  may  be  car- 
ried into  effect,  it  shall  be  lawful  for  any  commissioned  officer  on  full 
pay  in  the  military  or  naval  service  of  Her  Majesty,  or  any  British  of- 
ficer of  customs,  or  an^'  British  consular  officer,  to  seize  and  detain  any 
ship  which  has,  either  wholly  or  as  to  any  share  therein,  become  subject 
to  forfeiture  as  aforesaid,  and  bring  her  for  adjudication  before  the 
high  court  of  admiralty  in  England  or  Ireland  or  any  court  having 
admiralty  jurisdiction  in  Her  Majesty^s  dominions }  and  such  court  may 
thereupon  make  such  order  in  the  case  as  it  may  think  fit,  and 
[674J  may  award  to  the  offi*cer  bringing  in  the  same  for  adjudication 
such  portion  of  the  proceeds  of  the  sale  of  any  forfeited  ship  or 
share  as  it  may  think  right 

104.  No  such  officer  as  aforesaid  shall  be  responsible,  either  civilly 
or  criminal]^',  to  any  person  whomsoever,  in  respect  of  the  seizure  or  de- 
tention of  any  ship  that  has  been  seized  or  detained  by  him  in  pursu- 
ance of  the  provisions  herein  contained,  notwithstanding  that  such 
ship  is  not  brought  in  for  adjudication;  or,  if  so  brought  in,  is  declared 
not  to  be  liable  to  forfeiture,  if  it  is  shown  to  the  satisfaction  of  the 
judge  or  court  before  whom  any  trial  relating  to  such  ship  or  such 
seizure  or  detention  is  held  that  there  were  reasonable  grounds  for  such 
seizure  or  detention ;  but  if  no  such  grounds  are  shown,  such  judge  or 
court  may  award  payment  of  costs  and  damages  to  any  party  aggrieved, 
and  make  such  other  order  in  the  premises  as  it  thinks  just. 

[675]  •sHippmcj-OFFicES. 

No.  122.  In  every  sea-port  in  the  United  Kingdom  in  which  there  is 
a  local  marine  board,  such  board  shall  establish  a  shipping-office  or 
shipi)ing-offices,  and  may,  for  that  purpose,  subject  as  herein  mentioned, 
procure  the  requisite  premises,  and  appoint,  and  from  time  to  time 
remove  and  reappoint,  superintendents  of  such  offices,  to  be  called  ship- 
ping-masters, with  any  necessary  deputies,  clerks,  and  servants,  and 
regulate  the  mode  of  conducting  business  at  such  offices,  and  shall,  sub- 
ject as  herein  mentioned,  have  complete  control  over  the  same ;  and 
every  act  done  by  or  before  any  deputy  duly  appointed  shall  have  the 
same  eflfect  as  if  done  by  or  before  a  shipping-master. 

No.  123.  The  sanction  of  the  board  of  trade  shall  be  necessary,  so  far 
as  regards  the  number  of  persons  so  appointed  by  any  such  local  marine 
board,  and  the  amount  of  their  salaries  and  wages  and  all  other  ex- 
X)enses;  and  the  board  of  trade  shall  have  the  immediate  control  of 
such  shipping-offices,  so  far  as  regards  the  receipt  and  payment  of 
money  thereat;  and  all  shipping-masters,  deputies,  clerks,  and 
[676]  servants,  so  appointed  as  aforesaid,  •shall,  before  entering  upon 
their  duties,  give  such  security  (if  any)  for  the  due  performance 
thereof  as  the  board  of  trade  requires;  and  if  in  any  case  the  board  of 
trade  has  reason  to  believe  that  any  shipping-master,  deputy,  clerk,  or 
servant  appointed  by  any  local  marine  board  does  not  properly  discharge 
his  duties,  the  board  of  trade  may  cause  the  case  to  be  investigated, 
and'may,  if  it  thinks  fit  so  to  do,  remove  him  from  his  office,  and  may 
provide  for  the  proper  performance  of  his  duties  until  another  person  is 
properly  appointed  in  his  pla«ie. 

No.  124.  It  shall  be  the  general  business  of  shipping-masters,  ap- 
pointed as  aforesaid — 

To  aftbrd  facilities  for  engaging  seamen  by  keeping  registries  of  their 
names  and  characters ; 
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To  superintend  and  facilitate  their  engagement  and  discbarge  in  man- 
ner hereinafter  mentioned ; 

To  provide  means  for  securrag  the  presence  on  board  at  the  proper 
times  of  men  who  are  so  engaged ; 

To  facilitate  the  making  of  apprenticeships  to  the  sea-service ; 

To  perform  such  other  dnties  relating  to  merchant  seamen  and  mer- 
chant ships  as  are  hereby,  or  maj^  hereafter,  under  the  powers  herein 

contained,  be  committed  to  them. 
[677]  *No.  149.  The  master  of  every  ship,  except  ships  of  less  than 
eighty  tons  registered  tonnage,  exclusively  employed  in  trading 
between  different  ports  on  the  coasts  of  the  United  Kingdom,  shall  enter 
into  an  agreement  with  every  seaman  whom  he  carries  to  sea  from  any 
port  in  the  United  Kingdom  as  one  of  his  crew  in  the  manner  hereinaf- 
ter mentioned ;  and  every  such  agreement  shall  be  in  a  form  sanctioned 
by  the  board  of  trade,  and  shall  be  dated  at  tbe  time  of  the  first  signa- 
ture thereof,  and  shall  be  signed  by  the  master  before  any  seaman  signs 
the  same,  and  shall  contain  the  following  particulars  as  terms  thereof ; 
that  is  to  say : 

(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  intended 
voyage  or  engagement. 

(2.)  The  number  and  description  of  the  crew,  specifying  how  many 
are  engaged  as  sailors. 

(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin 
work. 

(4.)  The  capacity  in  which  each  seaman  is  to  serve. 

(6.)  The  amount  of  wages  which  each  seaman  is  to  receive. 
[678]       *(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to  each 
seaman. 

(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short 
allowance  of  provisions,  or  other  lawful  punishments  for  misconduct, 
which  have  been  sanctioned  by  the  board  of  trade  as  regulations  proper 
to  be  adopted,  and  which  the  parties  agree  to  adopt. 

And  every  such  agreement  shall  be  so  framed  as  to  admit  of  stipula- 
tions, to  be  adopted  at  the  will  of  the  master  and  seamen  in  each  case, 
as  to  advance  and  allotment  of  wages,  and  may  contain  any  other  stipu- 
lations which  are  not  contrary  to  law :  Provided^  That  if  the  master  of 
any  ship  belonging  to  any  British  possession  has  an  agreement  with  his 
crew  made  in  due  form  according  to  the  law  of  the  possession  to  which 
such  ship  belongs  or  in  which  her  crew  were  engaged,  and  engages  sin- 
gle seamen  in  the  United  Kingdom,  such  seamen  may  sign  the  agree- 
ment so  made,  and  it  shall  not  be  necessary  for  them  to  sign  an  agreement 

in  the  form  sanctioned  by  the  board  of  trade. 
[679]       *No.  150.  In  the  case  of  all  foreign-going  ships,  in  whatever 
part  of  Her  Majesty's  dominions  the  same  are  registered,  the  fol- 
lowing rules  shall  be  observed  with  respect  to  agreements;  that  is  to 
say: 

(1.)  Every  agreement  made  in  the  United  Kingdom  (except  in  such 
cases  of  agreements  with  substitutes  as  are  hereinafter  specially  pro- 
vided for)  shall  be  signed  by  each  seaman  in  the  presence  of  a  shipping- 
master. 

(2.)  Such  shipping-master  shall  cause  the  agreement  to  be  read  over 
and  explained  to  each  seaman,  or  otherwise  ascertain  that  each  seaman 
understands  the  same  before  he  signs  it,  and  shall  attest  each  signature. 

(3.)  When  the  crew  is  first  engaged  the  agreement  shall  be  signed  in 
duplicate,  and  one  part  shall  be  retained  by  the  shipping-master  and  the 
other  part  shall  contain  a  special  place  or  form  for  the  descriptions  and 
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signatures  of  substitutes  or  persons  engaged  subsequently  to  the  first 

departure  of  the  ship,  and  shall  be  delivered  to  the  master. 
[680]  ♦(4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen 
who  have  duly  signed  the  agreement,  and  whose  services  are  lost 
within  twenty-four  hours  of  the  ship's  putting  to  sea,  by  death,  deser- 
tion, or  other  unforeseen  cause,  the  engagement  shall,  when  practicable, 
be  made  before  some  shipping-master  duly  appointed  in  the  manner 
hereinbefore  specified ;  and  whenever  such  last-mentioned  engagement 
cannot  be  so  made,  the  master  shall,  before  the  ship  puts  to  sea,  if  prac- 
ticable, and  if  not,  as  soon  afterward  as  possible,  cause  the  agreement  to 
be  read  over  and  explained  to  the  seamen  ;  and  the  seamen  shall  there- 
npon  sign  the  same  in  the  presence  of  a  witness,  who  shall  attest  their 
signatures. 

108.  All  stipulations  for  the  allotment  of  any  part  of  the  wages  of  a 
seaman  during  his  absence,  which  are  made  at  the  commencement  of 
the  voyage,  shall  be  inserted  in  the  agreement,  and  shall  st^te  the 
amounts  and  times  of  the  payments  to  be  made;  and  all  allotment  notes 
shall  be  in  forms  sanctioned  by  the  board  of  trade. 


[681]  *THE  CUSTOMS  CONSOLIDATION  ACT,  1853. 

ANNO  DECIMO  SEXTO  ET  DECIMO  SEPTIMO  VICTORIA  REGIN^. 

Cap.  CVII. — AN  ACT  to  amend  and  consolidate  the  laws  relating  to  the  customs  of  th  e 
United  Kingdom  and  the  Isle  of  Man,  and  certain  laws  relating  to  trade  and  navi- 
gation and  the  British  possessions.— [August  20, 1853.] 

XIII.  The  commissioners  of  customs  may,  from  time  to  time,  by  order 
under  their  hands,  appoint  stationsor  places  for  ships  arrivingat  or  depart- 
ing from  any  port  or  place  to  bring  to  for  the  boarding  or  landing  of 
officers  of  the  customs,  and  may  also  appoint  places  to  be  sufferance- 
wharves  for  the  lading  ami  unlading  of  goods  by  sufferance,  in  such 

cases,  under  such  restrictions,  and  in  such  manner  as  they  shall 
[682]    see  fit,  and  may  •also  direct  at  what  particular  part  or  parts  of 

any  harl>or,  dock,  quay,  or  other  place  in  any  port,  ships  laden 
with  tobacco  or  any  particular  cargo  shall  moor  and  discharge  such 
cargo  J  and  the  commissioners  of  customs,  or  thecollector  or  comptroller 
of  any  port  under  their  directions,  may  station  officers  on  board  any 
ship  while  withiu  the  limits  of  any  port  in  the  United  Kingdom. 

LII.  The  captain,  master,  purser,  or  other  |>erson  having  the  charge 
of  any  ship  (having  commission  from  Her  Majesty,  or  from  any  foreign 
state)  having  on  board  any  goods  laden  in  parts  beyond  the  seas,  shall, 
on  arrival  at  any  port  in  the  United  Kingdom,  and  before  any  part  of 
such  goods  be  taken  out  of  such  ship,  or  when  called  upon  so  to  do  by 
any  officer  of  the  customs,  deliver  an  account  in  writing,  under  his  hand, 
to  the  best  of  his  knowledge,  of  the  quality  and  quantity  of  every  pack- 
age or  parcel  of  such  goods,  and  of  the  marks  and  numbers  thereon, 
and  of  the  names  of  the  respective  shippers  and  consignees  of  the  same, 
and  shall  make  and  subscribe  a  declaration  at  the  foot  of  such  account, 
deX^laring  to  the  truth  thereof,  and  shall  also  truly  answer  to  the  col- 
lector or  comptroller  such  questions  concerning  sach  goods  as  shall  be 
required  of  him,  and  on  failure  thereof  of  such  captain,  master, 
[683]    purser,  or  other  person,  shall  forfeit  the  sum  of  one  hun*drea 
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pounds;  and  all  such  ships  shall  be  liable  to  snch  searches  as  mer- 
chant-ships are  liable  to,  and  the  officers  of  the  customs  may  freely 
enter  and  go  on  board  all  such  ships,  and  bring  from  thence  on  shore 
into  the  Queen's  warehouse  any  goods  found  on  board  any  such  ship  as 
aforesaid,  subject,  nevertheless  to  such  regulations  in  respect  of  ships 
of  war  belonging  to  Her  Majesty  as  shall,  from  time  to  time,  be  directed 
in  that  respect  by  the  commissioners  of  Her  Majesty's  treasury. 

As  to  the  exportation  and  entry  of  goods,  and  the  clearance  of  ships 
from  the  United  Kingdom  to  parts  beyond  the  seas : 

CXVIII.  The  master  of  every  ship  in  which  any  goods  are  to  be  ex- 
ported from  the  United  Kingdom  to  parts  beyond  the  seas,  or  his  agent, 
shall,  before  any  goods  be  taken  on  board,  deliver  to  the  collector  or 
comptrolh»r  a  certificate  from  the  proper  officer  of  the  due  clearance 
inward  or  coastwise  of  such  ship  of  her  last  voyage,  and  shall  also 
deliver  therewith  an  entry  outward  of  such  ship,  verified  by  his  signa- 
ture, in  the  following  form,  or  to  the  same  effect,  and  containing 
[684]  the  several  particulars  •indicated,  or  required  thereby:  ♦  ♦  » 
And  if  such  ship  shall  have  commenced  her  lading  at  some  other 
port,  the  master  shall  deliver  to  the  searcher  the  clearance  of  such 
goods  from  such  other  i>ort ;  and  if  any  goods  be  taken  on  board  any 
ship  at  any  port  before  she  shall  have  entered  outwards  at  such  port, 
(unless  a  stiffening  order,  when  necessary,  shall  be  issued  by  the  proper 
officer  to  lade  any  heavy  goods  for  exportation  on  board  such  ship,)  the 
master  shall  forfeit  the  sum  of  one  hundred  pounds. 

CXXVI.  The  shipping  bill  or  bills,  when  filled  up  and  signed  by  the 
exporter  or  his  agent,  or  the  consignee  of  the  ship,  as  the  case  may  be, 
in  such  manner  as  the  proper  officer  may  require,  and  countersigned  by 
the  searcher,  shall  be  the  clearance  for  all  the  goods  enumerated  therein} 
and  if  any  of  such  goods  shall  consist  of  tea,  spirits  or  tobacco,  the  ex- 
porter or  his  agent  shall  furnish  to  the  searcher  an  account  thereof, 
containing  the  number  and  description  of  the  packages,  and  the  respect- 
ive quantities  contained  therein,  which,  when  certified  by  the  searcher, 
shall  accompany  the  ship,  and  have  the  same  force  and  effect  as  the 
eocket  in  use  prior  to  the  passing  of  this  act;  and  if  the  exporter  or  his 
agent  shall  require  a  similar  certificate  in  respect  of  any  other  goods 

shipped  for  exportation,  the  searcher  shall,  on  its  being  pre- 
[085]    •sented  to  him  for  that  purpose,  certify  the  same  in  like  manner: 

Provided  alwaySy  That  if  any  such  certificate  be  required  to  be  in 
any  particular  form  for  goods  destined  for  the  Zollverein  or  any  other 
foreign  state,  or  under  the  name  of  "eocket,"  such  certificate  may  be  so 
prepared  and  denominated. 

#  #  •  *  *  #  # 

As  to  the  shipping  of  stores  for  the  use  of  foreign-bound  vessels: 
CXL.  The  master  of  every  ship  of  the  burden  of  fifty  tons  or  upwards, 
departing  from  any  port  in  the  United  Kingdom  upon  a  voyage  to  parts 
beyond  the  seas,  the  duration  of  which  out  and  home  shall  not  be  less 
than  forty  days,  shall,  upon  due  application  made  by  him,  and  ui>on  such 
terms  and  conditions  as  the  commissioners  of  customs  may  direct, 
receive  from  the  searcher  an  order  for  the  shipment  of  such  stores  as 
may  be  required  and  allowed  by  the  collector  or  comptroller  for  the 
use  of  such  ship,  with  reference  to  the  number  of  the  crew  and  passen- 
gers on  board  and  the  probable  duration  of  the  voyage  on  which  she  is 
about  to  depart;  and  all  demands  for  such  stores  shall  be  made  in  such 
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form  and  manner  as  such  collector  or  comptroller  shall  require,  and 
shall  be  signed  by  the  master  or  owner  of  the  vessel ;  and  after 
[686]  such  stores  are  ♦duly  shipped  the  master  or  his  agent  shall  make 
out  an  account  of  the  stores  so  shipped,  together  with  any  other 
stores  then  already  on  board,  and  the  same,  when  presented  to  the 
searcher,  signed  by  him,  and  countersigned  by  the  collector  or  comp- 
troller, shall  be  the  victualing  bill;  and  no  stores  shall  be  shipped  for 
the  use  of  any  ship,  nor  any  articles  taken  on  board  any  ship  be  deemed 
to  be  stores,  except  such  as  shall  be  borne  upon  such  victualing  bill. 

As  to  the  clearance  of  ships  outwards  : 

OX  LI.  If  there  be  on  board  any  ship  any  goods,  being  part  of  the 
inward  cargo  reported  for  exportation  in  the  same  ship,  the  master 
shall,  before  clearance  outwards  of  such  ship  from  any  port  in  the 
United  Kingdom,  deliver  to  the  searcher  a  copy  of  the  report  inwards 
of  such  goods,  certified  by  the  collector  or  comptroller;  and  if  such 
copy  be  found  to  correspond  with  the  goods  so  remaining  on  board,  the 
searcher  shall  sign  the  same,  to  be  filed  with  the  certificates  or  cockets, 
if  any,  and  victualing  bill  of  the  ship. 

CXLII.  Before  any  ship  shall  be  cleared  outwards  from  the  United 
Kingdom  with  any  goods  shipped  or  intended  to  be  shipped  on 
[687]  boai^  the  same,  the  master  shall  deliver  a  content  of  such  *ship 
to  the  searcher,  in  the  form  or  to  the  effect  following,  and  contain- 
ing the  several  particulars  therein  required,  as  far  as  the  same  can  be 
known  by  him,  and  shall  make  and  subscribe  the  declaration  at  the  foot 
thereof,  in  the  presence  of  the  collector  or  comptroller,  and  shall  answer 
such  questions  as  shall  be  demanded  of  him  concerning  the  ship,  the 
cargo,  and  the  intended  voyage,  by  such  collector  or  comptroller. 

And  before  clearance,  the  certificates,  if  any,  shall  be  delivered  to 
the  searcher,  who  shall  compare  the  shipping  bills  with  the  contents  and 
certificates,  if  any,  and  file  such  certificates,  copy  of  report  inwards,  if 
any,  of  goods  reported  for  exportation  in  such  ship,  and  the  victualing 
bill,  with  a  label  attached  and  sealed  thereto,  in  the  form  or  to  the 
effect  following: 

[seal.] 

Number  of  certificates,  {numbers  in  figures.) 

Ship,  (name  of  ship,) 

Master,  (name  of  master.) 

Date  of  clearance. 

(Signature.) , 

Searcher, 
(Signature.) , 

Collector  or  Comptroller. 

And  such  label,  when  filled  up,  and  signed  by  the  searcher 
[688]  and  the  collector  or  comptroller,  shall,  *as  to  the  goods  comprised 
therein,  be  the  clearance  and  authority  for  the  departure  of  the 
ship;  and  the  shipper  of  any  British  goods  and  such  goods  as  were  pre- 
viously chargeable  with  duty  at  value  laden  in  such  ship  shall,  under  a 
penalty  of  twenty  pounds,  deliver  to  the  broker,  agent,  or  other  person 
clearing  such  ship,  a  duplicate  of  the  bill  of  lading  thereof  at  the  time 
of  signing  thereof,  with  an  indorsement  thereon  of  the  quantity  and 
value  of  such  goods,  and  such  broker,  agent,  or  other  person  as  afore- 
said, shall,  within  fourteen  days  after  such  final  clearance  of  the  ship, 
sign  and  deliver  to  the  collector  or  comptroller  of  customs  a  full  and 
accurate  list  of  all  such  goods,  with  the  quantities  and  value  thereof, 
from  the  bills  of  lading  so  delivered  to  him,  with  such  bill  or  bills  of  lading 
annexed  thereto,  and  on  failure  thereof,  such  broker,  agent,  or  other 

_   _  „  .  _^oogle 
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person  as  aforesaid,  slmll  forfeit  the  sum  of  twenty  pounds,  and  for  this 
purpose  tbe  duplicate  bill  of  lading  so  required  shall  not  be  liable  to  any 
stamp  duty. 

CXLIII.  If  any  goods  liable  to  duty  on  importation,  or  taken  from 
the  warehouse  to  be  exported  or  entitled  to  drawback  on  exportation, 
which  are  enumerated  in  the  contents  of  any  ship,  shall  not  be 
(689]  duly  shipped  before  the  departure  of  such  ♦ship,  or  shall  not  be 
duly  certified  by  the  proper  oflScer  as  short-shipped,  such  goods 
shall  be  forfeited ;  or  if  any  such  goods  shall  be  taken  on  board  such 
ship,  not  being  enumerated  in  such  content,  the  master  of  such  ship 
shall  forfeit  the  sura  of  five  pounds  in  respect  of  every  package  of  such 
goods ;  and  if  any  goods  duly  shipped  on  board  such  ship  shall  be 
landed  at  any  other  i>lace  than  that  for  which  they  shall  have  been 
cleared,  unless  otherwise  accounted  for  to  the  satisfaction  of  the  com- 
missioners of  customs,  the  master  of  such  ship  shall  forfeit  a  sum  equal 
to  treble  the  value  of  tbe  goods  so  landed. 

CXLIV.  If  any  gomls  shall  be  shipped,  put  off,  or  water-borne  to  be 
shipped,  without  being  duly  cleared,  or  otherwise  contrary  to  the  pro- 
visions of  this  act,  the  same  shall  be  liable  to  forfeiture. 

CXLV.  Before  any  ship  shall  depart  in  ballast  from  the  United  King- 
dom for  parts  beyond  the  seas,  not  having  any  goods  on  board  except 
stores  from  the  warehouse  borne  upon  the  victualing  bill  of  such  ship, 
nor  any  goods  reported  inwards  for  exportation  in  such  ship,  the  collector 
or  comptroller  shall  clear  such  ship  in  ballast  by  notifying  such  clearance 
and  the  date  thereof  on  the  victualing  bill,  and  deliver  the  same  to  the 
master  of  such  ship  as  the  clearance  thereof,  and  the  master  of  such  ship 
shall  answer  to  the  collector  or  comptroller  such  questions  touch- 
[690]    ing  ♦her  departure  and  destination  as  shall  be  demanded  of  him ; 

'  and  ships  having  only  passengers  with  their  baggage  on  board, 
and  ships  laden  only  with  chalk  or  slate,  shall  be  deemed  to  be  in  bal- 
last ;  and  if  any  such  ship,  whether  laden  or  in  ballast,  shall  depart 
without  being  so  cleared,  if  she  have  any  such  stores  on  board,  the 
master  shall  forfeit  and  pay  the  sum  of  one  hundred  pounds. 

As  to  the  boarding  of  ships  after  clearance  outwards: 

CXLVI.  Any  officers  ef  customs  may  go  on  board  any  ship  after 
clearance  outward  within  the  limits  of  any  port  in  the  United  Kingdom, 
or  within  four  leagues  of  the  coast  thereof,  and  may  demand  the  ship's 
clearance ;  and  if  there  be  any  goods  on  board  in  respect  of  which  cer- 
tificates are  required,  not  contained  in  such  certificates,  or  any  stores 
not  indorsed  on  the  victualing  bill,  such  goods  or  stores  shall  be  forfeited ; 
and  if  any  goods  contained  in  such  certificates  be  not  on  board,  the 
master  shall  forfeit  the  sum  of  twenty  pounds  for  every  package  or  parcel 
of  goods  contained  in  such  certificates,  and  not  on  board. 

CXLYII.  If  any  officer  of  customs  shall  place  any  lock,  mark,  or  seal 
upon  any  goods  taken  from  the  warehouse  without  payment  of 
f691J  duty  as  stores  on  board  any  ship  or  vessel  de^parting  from  any 
port  in  the  United  Kingdom,  and  such  lock,  mark,  or  seal  be  will- 
fully opened,  altered,  or  broken,  or  if  any  such  stores  be  secretly  con- 
veyed away,  either  while  such  ship  or  vessel  remains  at  her  first  port  of 
departure,  or  at  any  other  port  or  place  in  the  United  Kingdom,  or  on 
her  passage  from  one  such  port  or  place  to  another,  before  the  final  de- 
parture of  such  ship  or  vessel  on  her  foreign  voyage,  the  master  shall 
forfeit  the  sum  of  twenty  pounds. 

CXLVIII.  If  any  ship  departing  from  any  port  in  the  United  King- 
dom shall  not  bring  to  at  such  stations  as  shall  be  appointed  by  the  com- 
missioners of  customs  for  the  landing  of  officers  from  such  ships,  or  for 
12  A— II  _, igle 
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farther  examination  previous  to  such  departure,  the  master  of  such  ship 

shall  forfeit  the  sum  of  twenty  pounds. 

*  •  *  *  *  #  * 

CLXV.  The  master  of  every  ship  bound  from  auy  British  possessions 
abroad,  except  the  territories  subject  to  the  government  of  the  presi- 
dencies of  Bengal,  Madras,  and  Bombay,  shall  deliver  to  the  proper  of- 
ficer of  customs  an  entry  outward  underhis  hand  of  such  ship,  and  also 
subscribe  and  deliver  to  such  officer  a  content  of  the  cargo  of  such  ship, 
if  any,  or  state  that  she  is  in  ballast,  as  the  case  may  be,  and  answer 

such  questions  concerning  the  ship,  cargo,  if  any,  and  voyage,  as 
[692]    shall  be  demand* ed  of  him  in  the  same  manner,  as  nearly  as  may 

be,  as  is  prescribed  to  be  observed  on  the  entry  and  departure  of 
any  ship  from  the  United  Kingdom,  and  thereupon  the  proper  officer 
shall  give  to  the  master  a  certificate  of  the  clearance  of  such  ship  for  her 
intended  voyage ;  and  if  the  ship  shall  depart  without  such  clearance, 
or  if  the  master  shall  deliver  a  false  content,  or  shall  not  truly  answer 
the  questions  demanded  of  him,  he  shall  forfeit  the  sum  of  fifty  pounds. 


[693.1    •THE   SUPPLEMENTAL    CUSTOMS   CONSOLIDATION 

ACT,  1835. 

[Extracts.] 


ANNO  DECIMO  OCTAVO  ET  DECIMO  NONO  VICTORIA  REGIN^. 

Cap.  XCVI.— -AN  ACT  to  consolidate  certain  acta,  and  otherwise  amend  the  laws  of 
the  customs,  and  an  act  to  regnlate  the  office  of  the  receipt  of  Her  Majesty ^s  ex- 
chequer at  We8tmin8ter.~[14th  August,  1855.  J 

IX.  No  goods  shall  be  shipped,  put  off,  or  water-borne,  to  be  shipped 
for  exportation  from  any  port  or  place  in  the  United  Kingdom,  except 
on  days  not  being  Sundays  or  holidays,  nor  from  any  place  except  some 
legal  quay,  wharf,  or  other  place  duly  appointed  for  such  purpose,  nor 
without  the  presence  or  authority  of  the  proper  officer  of  customs,  nor 
before  due  entry  outwards  of  such  ship  and  due  entry  of  such  goods,  nor 
before  such  goods  shall  have  been  duly  cleare^  for  shipment ;  and  any 

goods  shipped,  put  off,  or  water-borne,  to  be  shipped  contrary 
[694]  ^ hereto,  shall  be  forfeited ;  and  it  shall  be  lawful  •for  the  searcher 

to  open  or  cause  to  be  opened,  and  to  examine  all  goods  shipped 
or  brought  for  shipment  at  any  place  in  the  United  Kingdom,  and  the 
opening  for  that  purpose  of  packages  containing  goods  upon  which  any 
drawback  of  customs  or  inland  revenue  is  claimed,  and  the  weighing, 
repacking,  landing,  (when  water-borne,)  and  the^  shipping  thereof,  shall 
be  done  by  or  at  the  expense  of  the  exporter. 

X.  Any  exporter  of  goods  Avho  shall  fail,  either  by  himself  or  his 
agent,  to  deliver  to  the  searcher  a  shipping  bill,  with  duplicates  thereof^ 
of  the  goods  exported  by  him,  as  prescribed  by  the  one  hundred  and 
twenty-fifth  section  of  "  the  customs  consolidation  act,  1853,"  shall  for- 
feit the  sum  of  twenty  pounds. 

XI.  If  any  ship  having  cargo  on  board  shall  depart  from  any  port 
without  being  duly  cleared,  the  master  shall  forfeit  the  sum  of  one 
hundred  pounds.  *  *  #  •  •  • 

XVI.  The  powers  and  authorities  now  vested  in  the  commission- 
ers of  customs  with  regard  to  any  act  or  thing  relating  to  th^  customs 
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or  to  trade  or  navigation  m  any  of  the  British  possessions  abroad  shall, 
from  and  after  the  passing  of  this  act,  be  vested  in  the  governor, 
[695]  lieutenant-governor,  or  other  person  •administering  the  govern- 
ment in  any  such  possession,  and  every  act  required  by  any  law 
to  be  done  by  or  with  any  particular  officer  or  at  any  particular  place, 
if  done  by  or  with  any  such  officer  or  at  any  fjlace  appointed  or  nominated 
by  such  governor,  lieutenant-governor,  or  other  person  so  administering 
such  government,  shall  be  deemed  to  have  been  done  by  or  with  such 
particular  officer  or  at  such  particular  place,  as  the  case  may  be,  and  as 
required  by  law ;  and  all  commissions,  deputations,  and  appointments 
granted  to  any  officers  of  customs,  in  force  at  the  commencement  of  this 
act,  shall  have  the  same  force  and  eflfect,  to  all  intents  and  purposes,  as 
if  the  same  had  been  granted  or  made  in  the  first  instance  by  such  gov- 
ernor, lieutenant-governor,  or  person  so  administering  the  government 
of  any  such  possession ;  and  all  bonds  or  other  securities  which  shall 
have  been  given  by  or  for  any  such  officers  and  their  respective  securi- 
ties, for  good  conduct  or  otherwise,  shall  remain  in  force,  and  shall  and 
may  be  enforced  and  put  in  suit  at  the  instance  of  or  by  directions  of 
any  such  governor,  lieutenant-governor,  or  person  administering  the 

government  of  any  such  possession.  #  #  # 

[696] 


[697]   ♦ADDITIONAL    EVIDENCE    FROM    MELBOURNE    AND 
CAPE  TOWN,  SUBMirrED  TO  THE  ARBITRATORS  ON 
THE   15TII  OP   DECEMBER,  1871,  BUT  NOT   INCLUDED  IN 
THE  EVIDENCE  THEN  PRINTED. 

[698]    •ilfr.  Adamson,  consul,  to  Mr.  Davis,  Assktant  Secretary  of  State. 

Consulate  of  the  United  States  of  America, 

Melbourne,  September  25, 1871. 

Sm :  I  have  the  honor  to  acknowledge  the  receipt,  on  the  13th  in- 
stant, of  dispatch  No.  14,  dated  June  29, 1871,  from  the  Hon.  William 
Hunter,  Acting  Secretary  of  State,  and  of  the  inclosures  and  documents 
therein  referred  to. 

I  am  instructed  to  procure  such  further  evidence  as  it  may  be  possi- 
ble to  obtain  in  regard  to  various  facts  in  connection  with  the  visit,  at 
this  port,  of  the  armed  steamship  Sea  King,  otherwise  known  as  the 
confederate  steamship  Shenandoah,  in  order  more  fully  to  establish  the 
claims  of  the  United  States  before  the  tribunal  >vhich  is  to  sit  at  Geneva. 

In  explanation  of  the  want  of  fullness  in  the  documents  about  to  be  pre- 
sented to  you  herewith,  I  may  be  permitted  to  say,  that  the  time  be- 
tween the  receipt  of  the  honorable  Acting  Secretary's  dispatch  and  the 
departure  of  mail,  now  about  to  close,  was  too  short  for  the  neces- 
[699]  sary  investigations  in  a  matter  of  such  impor*tance;  that,  having 
but  recently  arrived  here,  I  was  compelled  to  depend  mainly  on  the 
assistance  of  Mr.  S.  P.  Lord,  a  loyal  citizen  of  the  United  States,  long  a 
resident  of  this  port,  to  whose  zealous  co-operation  I  am  indebted  for 
the  evidence  herewith.  Also,  that  beside  the  many  deaths  which  have 
occurred,  a  large  number  of  those  who  could  give  valuable  evidence 
have  long  since  left  this  port,  and  that  most  of  those  still  here  decline 
giving  the  desired  information,  either  because  it  might  be  prejudicial  to 
their  private  business,  or  to  the  interests  of  Great  Britain,  the  country 
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to  wLich  they  owe  alle^ance.  I  may  also  state  that  without  a  commis- 
sion from  the  courts  of  Great  Britain,  directing  the  taking  of  depositions, 
it  seems  difficult  to  take  declarations  here  that  would  be  evidence  in  the 
courts  of  England. 

With  the  above  explanations  I  now  submit  the  inclosed  deposition  of 
George  Washington  Bobbins,  of  Sandridge,  near  Melbourne,  (inclosure 
No.  Ij)  declaring  that  he  saw  the  Shenandoah  at  this  port  in  1865;  and 
identifying  that  vessel  as  the  Sea  King  by  the  name  on  the  stern  as  well 
as  by  the  statements  made  to  him  by  two  of  her  officers,  his  acquaint- 
ances. 
[700]  Mr.  Bobbins  also  saw  the  Shenandoah  ♦on  the  government  slip 
at  Williamstown ;  saw  working-men  going  to  and  from  l\er,  and 
positively  declares  that  additions  were  made  to  her  crew,  naming  two 
of  the  men.  You  will  particularly  notice  that  he  reported  the  shipping 
of  the  men  to  the  water-police,  who  said  they  were  pMJwerless  to  inter- 
fere without  directions  from  the  head  authorities  at  Melbourne,  thus 
confirming  the  statement  of  Mr.  Consul  Blanchard  in  his  dispatch  i^o. 
4,  of  February  23,1865.  Also,  as  showing  the  partnership  of  the  gov- 
ernment of  this  colony,  the  sworn  statement  of  Samuel  P.  Lord,  esq.,  of 
this  city,  (inclosure  Xo.  2,)  repeating  under  oath  the  statement  contained 
in  his  letter  to  Mr.  Consul  Blanchard,  which  appears  as  inclosure  No. 
49,  with  Mr.  Blanchard's  dispatch  of  February  23, 18G5,  giving  strong 
evidence  of  the  unwillingness  of  the  Crown  solicitor  and  other  officials 
to  receive  information  which  might  make  it  the  duty  of  the  government 
to  seize  the  Shenandoah,  and  generally  the  unfriendly  feeling  of  the 
government  of  this  colony  as  towards  the  United  States. 

You  will  also  please  notice  that  Mr.  Lord  identifies  as  an  official 
[701J  book  or  document  the  printed  book  entitled  "The  Victorian  ♦Han- 
sard," which  was  produced  at  the  taking  of  his  deposition,  and 
which  will  be  forwarded  herewith  under  separate  cover,  marked  3  A. 
'•^  I  also  inclose  the  sworn  statement  of  Samuel  P.  Lord,  esq.,  (inclosure 
No.  4,)  showing  the  fact  that  said  vessel  was  coaled  and  repaired  at  this 
port,  which  more  fully  explains  why  the  declarations  of  the  persons 
who  actually  furnished  the  coals  and  made  the  repairs  cannot  be  given 
herewith.  Also  the  sworn  statement  of  H.  B.  Donaldson,  declaring  to 
the  facts  of  the  arrival  of  the  Shenandoah  at  this  port,  the  stay  here  of 
said  ship,  the  repairs  made  at  the  government  slip,  and  particularly  to 
the  fact  that  he  furnished  the  materials  for  such  repairs,  (inclosure 
No.  5.) 

In  regard  to  the  confidential  instructions  alluded  to  on  page  517,  Diplo- 
matic Correspondence,  it  would  seem  that  they  have  not  been  made 
public. 

It  may  be  important  to  our  case  to  notice  particularly  the  debates  in 
the  legislative  councils  of  this  colony  during  the  stay  of  the  Shenan- 
doah, as  reported  in  the  Victorian  Hansard  herewith,  (see  pages 
[702]  264,  284,  309,  and  364.)  On  page  264  it  will  be  seen  •that  the 
Hon.  Mr.  Berry  (now  the  treasurer  of  this  colony)  called  the  at- 
tention of  the  government  to  the  case  of  the  Shenandoah,  He  identi- 
fied her  as  the  vessel  called  the  Sea  King,  which  sailed  from  London 
about  the  8th  of  October,  1864,  asserting  that  there  was  abundant  evi- 
dence of  the  fact,  and  inquired  why  the  confiscation  of  the  vessel  was 
not  carried  out  under  the  neutrality  proclamation.  He  pointed  out  to 
the  honorable  chief  secretary  that  the  vessels  destroyed  by  such  a  ves- 
sel would  at  some  future  time  be  claimed  by  the  American  Government 
from  the  British  government,  but  unfortunately  his  prophetic  utter- 
ances were  not  heeded.  ^  , 
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The  partnership  of  this  government  may  well  be  inferred  irom  the  reply^ 
of  the  chief  secretary,  Mr.  jMcCulloch,  (now  Sir  James  McCulloch,)  which 
follows  Mr.  Berry's  remarks.  The  same  partnership  is  also  clearly  shown 
in  the  ^^  cheers  from  all  parts  of  the  honse^  which  followed  the  subsequent 
remarks  of  Mr.  O'Shannessy.  It  is  also  shown  in  the  extremely  tardy 
action  of  the  government  in  regard  to  complaints  made  that  the 
[703]  Shenandoah  *  was  increasing  her  crew  in  this  port.  The  honorable 
chief  secretary,  Mr.  McCulloch,  in  his  explanations  made  in  the 
house,  February  15, 1865,  (see  Hansard,  page  364,)  says,  "  The  govern- 
ment found  they  could  not  shirk  the  question."  It  was  apparently  their 
desire  to  do  so,  and  his  history  of  the  case  seems  to  show  that  eventu- 
ally they  did  shirk  it. 

I  much  regret  the  impossibility  of  obtaining  direct  testimony  on  many 
important  points.  The  second  deposition  of  Samuel  P.  Lord,  esq.,  states 
clearly  the  fact  that  Mr.  H.  W.  Langlands,  who  is  substantially  the 
Langlands  Foundery  Company  of  this  place,  a<lmitted  to  Mr.  Lord  that 
he  made  the  repairs  on  the  Shenandoah  at  this  port,  and  that  he  paid 
one  J.  R.  Collins  the  sum  of  three  hundred  pounds  sterling  for  steve- 
dore work  on  said  vessel.  Mr.  Collins  did  at  first  agree  to  depose  to  his 
share  in  the  transaction,  but  on  second  thought  declined.  (See  his  letter 
attached  to  inclosure  No.  2.) 

That  the  Shenandoah  was  repaired  on  what  is  known  as  the  govern- 
ment slip  is  not  denied  by  the  then  chief  secretary',  (see  remarks  of 
Mr.  McCulloch,  Victorian  Hansard,  page  364,)  but  I  believe  that 
[704J    at  that  *time  the  government  slip  was  leased  to  a  private  com- 
pany. 
For  reasons  hereinbefore  started,  I  cannot  obtain  sworn  declaration  as 
to  the  coaling,  although  the  facts  are  a  matter  of  general  notoriety. 

The  recruiting  of  additional  crew,  at  this  port,  may  be  considered  as 
admitted  by  the  chief  secretary,  (see  Victorian  Hansard,  pages  364, 
365,)  and  the  fact  that  Captain  Waadell  knew  that  men  were  joining  his 
ship  here  is  indicated  by  his  refusal  to  allow  the  inspector  of  police  to 
go  on  board  and  execute  the  warrant  for  apprehension  of  the  man 
'» Charlie,''  and  that  Captain  Waddell  gave  his  word  of  honor  as  an  offi- 
cer and  a  gentleman  that  there  was  no  such  person  on  board,  although 
later  on  it  will  be  seen  that  four  men  were  detected  in  leaving  the  ship 
at  abput  10  o'clock  at  night,  and  that  one  of  them  was  the  aforesaid  man 
"  Charlie.' 

The  fact  that  Captain  Waddell  had  violated  his  word  of  honor,  as  an 
officer  and  a  gentleman,  was  virtually"  acknowledged  by  the  chief*  secre- 
tary, in  suspending  for  a  time  permission  for  Her  Majesty's  sub- 
[705J  jects  to  ♦give  assistance  to  the  Shenandoah,  which  suspension  was 
however  removed,  for  what  appears  to  be  rather  insufficient  rea- 
sons j  (see  Hansard,  page  365,)  also,  by  the  fact,  a  matter  of  common 
repute,  that  the  leading  club,  the  ''Melbourne  Club,"  which  had  given  a 
public  dinner  to  the  officers  of  the  Shenandoah,  did  not  invite  them  so 
Ireely  and  openly  after  this  breach  of  '*  word  of  honor." 

As  further  showing  the  partnership  of  the  government  officials,  I  may 
say  that  it  is  a  matter  of  common  report,  which,  however,  cannot  be 
established  by  direct  evidence,  that  when  a  public  reception  was  ten- 
dered the  officers  of  the  Shenandoah  by  citizens  of  Ballarat,  distant  96 


Digitized  by 


Google 


182  TREATY   OF   WASHINGTON — ^PAPERS   ACCOMPANYING 

miles,  the  government  of  this  colony,  in  the  person  of  one  of  its  members, 
famished  said  officers  with  free  passes  over  the  railway. 

Respectfully  submitting  the  foregoing,  I  have  the  honor  to  be,  sir, 
yours,  &c., 

THOMAS  ADAMSON,  Jr., 

United  States  Consul. 
Hon.  J.  0.  B.  Davis, 

Assistant  8e4sretary  of  State^  Washington, 

P.  S. — At  the  time  of  writing  the  above,  the  deposition  of  H.  B.  Don- 
aldson, marked  enclosure  No.  5,  was  in  the  solicitor's  hands,  ready 
[706]  for  Mr.  Donaldson  to  swear  to  and  ♦subscribe.  I  have  made  every 
effort  to  have  it  completed,  and  now,  at  I  p.  m.,  my  solicitor  comes 
with  the  document  unsigned,  stating  that  Donaldson  refuses  to  sign  until 
he  receives  £50  for  doing  so.  I  will  barely  have  time  to  mail  this;  in 
fact  may  have  to  send  it  to  Sydney  to  be  mailed. 

THOMAS  ADAMSON,  Jr., 

United  States  Consul. 


Affidavit  of  O.  W.  Bobbins. 

To  all  to  whom  these  presents  shall  come :  I,  Henry  Penketh  Fergie, 
notary  public  by  royal  authority,  duly  authorized,  admitted,  and  sworn, 
residing  and  practicing  in  the  city  of  Melbourne,  in  the  colony  of  Victoria, 
do  hereby  certify  that  Winfield  Attenborough,  before  whom  the  affidavit 
of  George  Washington  Robbins,  on  the  other  side  written,  purports  to 
have  been  sworn,  is  a  commissioner  of  the  supreme  court  of  the  said 
colony  for  taking  affidavits  duly  appointed  in  that  behalf;  and  that  the 
name  W.  Attenborough  subscribed  thereto  is  of  the  proper  handwriting 
of  the  said  Winfield  Attenborough ;  and  that  to  all  acts  by  him,  the 

said  Winfield  Attenborough,  done  in  his  said  capacity  or  office, 
[707]    yuU  faith  and  credit  are  due,  in  judicature  and  thereout. 

In  faith  and  testimony  whereof,  I,  the  said  notary,  have  here- 
unto subscribed  my  name  and  set  and  affixed  my  seal  of  office,  at  Mel- 
bourne, in  the  said  colony  of  Victoria,  this  twenty-fifth  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
one. 

[SEAL.]  HEXRY  PENKETH  FERGIE, 

^  Notary  Public,  Melbourne. 


I,  George  Washington  Bobbins,  of  Sjvndridge,  near  Melbourne,  in 
the  colony  of  Victoria,  stevedore,  make  oath  and  say  as  follows : 

1.  I  have  been  in  business  in  Sandridge  (port  of  Melbourne)  as  a 
stevedore  ever  since  June,  one  thousand  eight  hundred  and  fifty-three. 

2.  I  saw  the  vessel  Shenandoah  in  the  port  of  Melbourne  in  one 
thousand  eight  hundred  and  sixty-five.  The  name  Shenandoah  I  per- 
ceived had  been  painted  over  the  name  Sea  King ;  the  paint  having 
worn  off,  the  original  name  was  plainly  disclosed.  The  vessel  was  pop- 
ularly known  in  this  iK)rt  as  the  confederate  ship  of  war  Shenan- 
doah. 

[708]       •S.  I  knew  the  paymaster  of  the  Shenandoah  and  one  of  the 

engineers;  I  first  became  acquainted  with  them  in  New  Orleans, 

in  the  United  States  of  America.    They  told  me  the  Shenandoah  was 

originally  the  Sea  King.    They  asked  me  to  take  in  the  coals  for, the 
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ship,  but  I  refused,  on  the  ground,  as  I  told  them,  that  there  was  one 

American  flag  flying  when  I  left  the  country,  and  I  didn't  recognize  any 
other  flag« 

[709]  *4,  1  saw  the  Shenandoah  on  the  government  slip  at  Williams- 
town,  near  Melbourne;  1  saw  working-men  going  backwards  and 

forwards  whilst  she  was  on  the  government  slip. 

5.  I  saw  coals  being  put  on  board  the  ship  when  she  was  lying  at 
anchor  in  the  bay. 

6.  1  know  that  several  men,  residents  of  this  port,  went  on  board  the 
Shenandoah,  in  this  port,.as  additions  to  her  crew,  and  went  away  in 
her.  Thomas  Strong  and  Henry  Riley  were  the  names  of  two  of  the 
men  who  so  went  away.  Thomas  Strong  left  my  employ  for  the  pur- 
pose of  so  going  away.  Thomas  Strong  returned  to  Melbourne  after- 
wards and  applied  to  me  for  work,  which  I  refused,  on  the  ground  that 
he  had  gone  away  in  the  Shenandoah  against  my  desire. 

7.  I  reported  to  the  water  police  at  Williamstowu  the  shipping  of  the 
men,  but  they  said  they  were  powerless  to  interfere  without  directions 
from  the  head  authorities  in  Melbourne. 

8.  It  was  well  known  in  the  port  that  the  so-called  Shenandoah  was 
being  coaled,  repaired,  and  her  crew  strengthened  here,  and  without 
objection  on  the  part  of  the  government. 

G.  W.  BOBBINS. 

Sworn  at  Melbourne,  in  the  colony  of  Victoria,  this  twenty-flrst  day 
of  September,  1871. 
[710]   ♦Before  me, 

W.  ATTENBOEOUGH, 
A  Commissioner  for  taking  affidavits  in  the  Supreme  Court  of  the  Colony 
of  Victoria. 


Affidavit  of  8.  P.  Lord. 

I,  Samuel  Perkins  Lord,  of  Collins  Street  west,  in  the  city  of  Mel 
bourne,  in  the  colony  of  Victoria,  merchant,  make  oath  and  say  as  fol 
lows,  that  is  to  say : 

1.  In  compliance  with  a  request  from  Mr.  William  Blanchard,  then 
consul  in  the  said  colony  for  the  United  States  of  America,  made  to  me 
by  him  on  the  twentieth  day  of  February,  one  thousand  eight  hundred 
and  sixty-five,  that  I  vould  give  him  in  writing  an  account  of  my  inter- 
view held  in  Mr.  Blanchard's  presence  with  Mr.  Gurner,  who  then,  as 
now,  occupied  the  position  of  Crown  solicitor  in  the  said  colony,  I 
wrote  and  sent  to  Mr.  Blanchard,  on  the  said  twentieth  day  of  February, 
one  thousand  eight  hundred  and  sixty-five,  a  letter  of  which  the  follow- 
ing is  a  copy : 

Melbourne,  February  20, 1865. 
Dear  Sir  :  Yours  of  this  date  is  received  requesting  me  to  give  you  an  account  oi 
au  interview  held  in  my  preseuce  between  you  and  Mr.  Gurner,  Crown  solicitor 
[711]  on  Friday  last.    In  reply,  you  roust  *allow  me  to  state  the  whole  occurrences  ot 
the  afternoon  in  eonnection  with  the  affair  of  shipping  men  for  the  Shenan- 
doah, which  were  simply  these :    While  in  your  office  about  5  o'clock  p.  m.,  a  man 
came  in  out  of  breath,  asking  to  see  the  United  States  consul,  saying  he  nad  run  most 
of  the  way  from  Sandridge,  to  report  to  you  that  there  were  a  large  number  of  men 
of  his  acquaintances  that  were  about  going  on  board  the  bark  Maria  Ross,  (then  lying 
in  the  bay  ready  to  sail,)  with  the  intention  of  shipping  on  board  the  Shenandoah,  which 
Teasel  also  was  about  leaving  port.    You  stated  that  as  the  information  was  import- 
ant and  urgent,  yon  would  at  once  take  the  man  to  the  Crown  solicitor's  office,  where 
you  had  previously  been  directed  by  the  attorney-general  to  take  similar  information . 
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You  at  once  took  a  conveyance,  and  drove  to  the  Crown  law  offices.  As  we  stopped 
at  the  gate  we  saw  Mr.  Gnruer,  with  one  of  the  employes  of  the  office,  coming  down 
the  yard  from  the  door.  He,  on  seeing  us,  turned  partly  around,  and  gave  in  an  undertone 
some  directions  to  this  employ^,  which  I  did  not  hear ;  on  our  entering  the  gate,  Mr.  Guruer 
and  his  employ^  stopped  half  way  down  the  yard,  and  on  our  attempting  to  pass  them  to  go 

1  nto  the  huilding  were  accoste<lJby  the  clerk,  who  said  there  was  no  one  in,  or  some- 
[712]  *thing  to  that  eflfect.    When  I  said  we  should  then  have  to  trouble  Mr.  Gumer, 

as  the  business  was  urgent,  and  introduced  you  as  the  United  States  consul  to 
Mr.  Gumer,  the  Crown  solicitor,  he,  without  noticing  or  acknowledging  you,  said  very 
tartly  that  he  was  goin^r  to  his  dinner  and  could  not  be  detained,  when  you  replied, "  I 
come  as  the  representative  of  the  United  States,  with  evidence  to  lay  before  you,  the 
Crown  solicitor,  of  a  large  number  of  men  about  violating  the  neutrality  laws  of  the 
country;"  at  which  he  replied,  in  a  sneering  and  most  insulting  manner,  "  I  don't  care ; 
I  want  my  dinner,  and  I  am  goin^  to  have  it ;  there  are  plenty  of  magistrates  round 
town ;  go  to  them."  When  I,  seeing  that  you  felt  bitterly  the  insulting  manner  of  Mr. 
Gumer  and  wishing  to  spare  you  a'  continuation  of  it,  said,  '^  Let  us  then  go  and  see 
the  attorney-general."  Mr.  Gurner  turned  his  back  on  us  and  walked  off.  When  out- 
side the  gate  and  about  a  dozen  paces  down  Collins  street,  he  turned  and  hallooed  out, 
"  My  dinner,  my  dinner.  Lord,  that  is  what  I  want."  We  left,  and  went  first  to  the 
office  of  chief  commissioner  of  police,  and  not  finding  either  him  or  Mr.  Lytleton  in, 
we  drove  to  the  house  of  parliament,  and  on  sending  your  name  to  the  attorney-gen- 
eral, he  at  ouce  came  out  and  asked  us  into  the  side  room.  He  patiently  listened 
[713]  to  all  you  had  to  say,  *and  then  suggested  that  if  you  would  place  the  matter  in 

the  shape  of  an  affidavit  he  would  lay  it  before  his  colleagues ;  that  a  verbal 
statement  was  not  sufficient  for  the  government  to  proceed  upon.  We  then  left,  and 
drove  to  the  office  of  the  detective  police  and  saw  Mr.  Nicholson,  the  chief,  who  heard 
the  man's  statement  in  full,  but,  as  he  could  not  act  without  a  warrant,  advised  us  to 
go  to  the  police  and  magistrate,  Mr.  Sturt,  and  get  a  warrant,  then  he  would  at  once 
act  upon  it.  Leaving  there  we  went  to  the  residence  of  Mr.  Sturt  in  Spencer  street, 
who  received  you  very  politely,  listened  to  what  you  had  to  say,  examined  the  man, 
but  stated  that  he  could  not  take  the  responsibility  of  granting  a  warrant  on  the  evi- 
dence of  this  man  alone,  and  advised  your  going  to  Williamst^wn  to  McCall,  who  would 
perhaps  be  in  possession  of  corroborative  testimony  through  the  water  police.  We  then 
left,  and  it  being  about  half  past  seven,  and  you  finding  such  a  disinclination  in  any 
one  to  act  in  the  matter,  decided  to  take  the  deposition  yourself  and  send  it  to  the  at- 
torney-general, leaving  it  to  the  government  to  take  such  action  on  it  as  it  might  deem 
proper.    Going  to  your  consulate  the  deposition  was  taken,  and  a  copy  inclosed  to  the 

attorney-general  with  a  request  for  me  to  deliver  it.  I  took  it  to  the  house  of 
[714]  parliament,  which  I  found  closed,  and  it  being  *then  late,  about  nine,  I  decided 

it  was  too  late  to  stop  the  shipment  of  the  men,  as  we  understood  the  vessel  was 
to  leave  at  five,  and  I  went  homo  and  returned  you  the  letter  to  you  on  Saturday  morn- 
ing. Previous  to  going  home,  however,  I  again  went  to  the  detective  office,  saw  Mr. 
Nicholson,  and  told  him  how  you  had  been  prevented  from  getting  the  evidence  before 
the  government  in  the  shape  they  re<iuired  it.  He  expressed  his  regret,  but  could  not 
act  in  so  important  a  matter  without  a  warrant.  I  have  thus  given  you,  as  near  as  I 
can  recollect,  the  occurrence's  as  they  took  place  at  the  time  you  mention,  and,  as  I  be- 
lieve, nearly  word  for  word  as  they  were  uttered. 

I  remain,  dear  sir,  yours,  respectfully, 

SAMUEL  P.  LORD. 
William  Blaxchard,  Esq., 

United  iStaks  Consul j  Mdhourne, 

2.  The  whole  of  tbe  facts  narrated  or  referred  to  in  my  said  letter  to 
Mr.  Blauchard  as  having  takeu  place,  did  actually  take  place  in  ray 
own  presence,  and  in  the  order  and  manner  and  at  tbe  times  there  de- 
tailed, and  the  person  or  functionaries  there  named  respectively  then 
held  the  offices  in  my  said  letter  mentioned  as  having  been  held  by 
them,  and  the  whole  of  the  statements  contained  in  my  said  let- 
715J    ter  are  true  in  every  •particular. 

3.  The  exhibit  or  volume  now  produced  to  me  and  marked  A, 
and  which  purports  to  be  the  "The  Victorian  Hansard,  containing  the 
debates  and  proceedings  of  the  legislative  council  and  assembly  of  the 
colony  of  Victoria,  Friday,  December  23, 1864,  to  Thursday,  March  2, 
1865,"  and  to  have  been  published  at  Melbourne  aforesaid  by  ''  Wilson 
and  Mackinnon,"  was  so  published  by  Wilson  and  Mackinnon  under 
the  direction  of  the  government  of  the  said  colony  of  Victoria,  and  was 
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the  only  publication  of  the  debates  and  proceedings  of  the  said  legisla- 
tive council  and  assembly  authorized  by  the  said  government. 

SAMUEL  P.  LOED. 

Sworn  at  Melbourne,  in  the  colony  of  Victoria,  this  twenty-fifth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-one,  before  me. 

W.  ATTENBOEOUGH, 
A  Commissioner  of  tlie  Supreme  Court 
of  the  Colony  of  Victoria  for  taking  Affidavits. 

To  all  to  whom  these  presents  shall  come :  I,  Henry  Penketh  Fergie, 
notary  public  by  royal  authority,  duly  authorized,  admitted,  and  sworn, 
residing  and  practicing  in  the  city  oit'  Melbourne,  in  the  colony  of  Vic- 
toria, do  hereby  certify  that  Winfield  Attenborough,  before  whom 
[716]  the  affidavit  on  the  ♦other  side  written  purports  to  have  been 
sworn,  is  a  commissioner  of  the  supreme  court  of  the  said  colony 
of  Victoria  for  taking  affidavits,  duly  appointed  in  that  behalf,  and 
that  the  name  W.  Attenborough  thereto  subscribed,  and  to  the  exhibit 
thereto  annexed,  is  of  the  proper  handwriting  of  the  said  Winfield  At- 
tenborough, and  that  to  all  acts  by  hira,  the  said  Winfield  Attenborough^ 
done  in  his  said  capacity  or  office,  full  faith  and  credit  are  due  in  judi- 
cature and  thereout. 

In  faith  and  testimony  whereof  I,  the  said  notary,  have  hereunto  sub- 
scribed my  name  and  set  and  affixed  my  seal  of  office,  at  Melbourne,  in 
the  said  colony  of  Victoria,  this  twenty-fifth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventv-one. 

[SEAL.]  HENEY  PENKETH  FEEGIE, 

Notary  Public^  Melbourne. 

Further  affidavit  of  S.  1\  Lord. 

To  all  to  whom  these. presents  shall  come :  I,  Henry  Penketh  Fergie,. 
notary  public  by  royal  authority,  duly  authorized,  admitted,  and  sworn, 
residing  and  practicing  in  the  city  of  Melbourne,  in  the  colony  of  Vic- 
toria, do  hereby  certify  that  Winfield  Attenborough,  before  whom 
[717]  *the  affidavit  on  the  other  side  written  purports  to  have  been 
sworn,  is  a  commissioner  of  the  supreme  court  of  the  said  colony 
of  Victoria  for  taking  affidavits,  duly  appointed  in  that  behalf,  and  • 
that  the  name  W.  Attenborough  thereto  subscribed,  and  to  the  exhibit 
thereto  annexed,  is  of  the  proper  handwriting  of  the  said  Winfield  At- 
tenborough, and  that  to  all  acts  by  him,  the  said  Winfield  Attenbor- 
ough, done  in  his  said  capacity  or  office,  full  faith  and  credit  are  due  in 
judicature  and  thereout. 

In  faith  and  testimony  whereof  I,  the  said  notary,  have  hereunto 
subscribed  my  name  and  set  and  affixed  my  seal  of  office,  at  Melbourne, 
in  the  said  colony  of  Victoria,  this  twenty- fifth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

[SEAL.]  HENEY  PENKETH  FEEGIE, 

Notary  Public^  Melbourne. 


A. 

*  Sandridge,  September  20, 1871. 

Dear  Sir:  Eeferring  to  the  conversation  I  had  with  you  in  relation 
to  the  steamship  Shenandoah,  I  must,  on  second  consideration,  decline 
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J718]    (for  private  reasons)  giving  ♦you  the  information  I  promised 
you. 
Trusting  you  will  not  consider  this  refusal  any  want  of  respect  to  or 
confidence  in  you, 

I  remain,  your  obedient  servant, 

JOHN  K.  COLLINS, 

Stevedore. 
Samuel  P.  Lord,  Esq., 

Melbourne. 

This  is  the  exhibit,  marked  A,  referred  to  in  the  affidavit  of  Samuel 
Perkins  Lord,  sworn  before  me  this  25th  day  of  September,  1871. 

W.  ATTENBOROUGH, 
A  Commissioner  of  the  Supreme  Court 
of  the  Colony  of  Victoria  for  taking  Affidavits. 


I,  Samuel  PerkinsLord,  of  Collins  Street  west,  Melbourne,  in  the  colony 
of  Victoria,  merchant,  make  oath  and  say  as  follows ;  that  is  to  say : 

1st.  On  the  21st  day  of  September  instant,  I  saw  Mr.  J.  K.  Collins,  of 
Sandridge,  near  Melbourne,  stevedore,  who  stated  to  me,  and  I  believe 
it  to  be  true,  that  he  was  the  stevedore  of  the  confederate  ship  Shenan- 
doah while  in  the  port  of  Melbourne,  and  that  he  took  on  board  her 
coal  when  here,  and  he  at  the  same  interview  offered  to  furnish  me  with 
a  copy  of  his  account  against  the  ship,  but  on  my  afterward  applying  to 
him  for  such  copy  account,  he  refused  to  give  it. 
2d.  On  the  21st  day  of  September  instant,  I  saw  Mr.  Henry  W.  Lang- 
lands,  who  is  the  manager  of  the  Langlands  Foundery  Company, 
•  [719J    carrying  on  business  ♦here  as  Langlands  Foundery  Company,  who 
told  me  that  their  company  did  the  repairs  to  the  said  vessel 
called  the  Shenandoah,  when  she  was  in  this  port ;  that  h^  paid  some  of 
her  bills;  among  the  rest  he  paid  the  said  J.  K.  Collins  the  sum  of  three 
hundred  pounds  for  stevedore  work  on  the  Shenandoah.    He  stated  to 
me,  at  first,  that  he  was  willing  to  furnish  me  with  a  copy  of  his  account, 
and  afterward  on  applying  to  him  for  it,  he  showed  it  to  me,  but  refused 
to  let  me  have  it,  unless  upon  my  assurance  that  it  would  not  be  used 
.  against  his,  the  British  government.    This  I  refused  to  give. 

3d.  I  have  this  day  received  from  the  said  J.  K.  Collins  the  letter 
marked  A,  hereunto  annexed. 

SAMUEL  R  LORD. 

Sworn  at  Melbourne,  in  the  colony  of  Victoria,  this  25th  day  of  Sep- 
tember, 1871. 
Before  me, 

W.  ATTENBOROUGH, 
A  Commissioner  for  talcing  Affidavits  in  tJie 
Supreme  Court  in  the  Colony  of  Victoria. 


Affidavit  of  J.  A.  Monteath. 

To  all  to  whom  these  presents  shall  come :  I,  Henry  Penketh  Ferde, 
notary  public  by  royal  authority,  duly  authorized,  admitted,  and  sworn, 
residing  and  practicing  in  the  city  of  Melbourne,  in  the  colony  of  Vic- 
toria, do  hereby  certify  that  Wintield   Attenborough,  before    whom 
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[720]  ♦the  afladavit  of  James  Austia  Monteath  on  the  other  side  written 
purports  to  have  been  sworn,  is  a  commissioner  of  the  supreme 
court  of  said  colony  for  taking  affidavits,  duly  appointed  in  that  behalf, 
and  that  name  W.  Attenborough,  subscribed  thereto,  and  to  the  ex- 
hibit thereto  annexed,  is  of  the  proper  handwriting  of  the  said  Winfleld 
Attenborough,  and  that  to  all  acts  by  him,  the  said  Winfleld  Atten- 
borough, done  in  his  said  capacity  or  office,  full  faith  and  credit  are 
due  in  judicature  and  thereout. 

In  faith  and  testimony  whereof  I,  the  said  notary,  have  hereunto  sub- 
scribed my  name  and  set  and  affixed  my  seal  of  office,  at  Melbourne,  in 
the  said  colony  of  Victoria,  this  twenty-fifth  day  of  September,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-one. 

[SEAL.  I  HENRY  PENKETH  FERGIE, 

Notary  PuhliCj  Melbourne. 


1,  James  Austin  Monteith,  of  Melbourne ,  in  the  colony  of  Victona, 

clerk  to  Messrs.  Bennett  and  Attenborough,  of  the  same  place, 
[721]    solicitors,  make  oath  and  say  as  ♦follows : 

1.  I  know  and  am  well  acquainted  with  Mr.  H.  B.  Donaldson,  of 
Sandridge,  near  Melbourne,  aforesaid,  ship-chandler,  carrying  on  busi- 
ness as  H.  B.  Donaldson  jS^  Co. 

2.  On  being  applied  to  by  the  said  firm  of  Bennett  &  Attenborough 
for  information  as  to  supplies  which  they  had  understood  had  been  made 
by  the  said  H.  B.  Donaldson  in  the  beginning  of  the  year  1865,  to  the 
vessel  (then  in  this  port)  known  here  as  the  confederate  ship  of  war 
Shenandoah,  the  said  H.  B.  Donaldson  promised  to  send,  and  did  send, 
to  the  said  firm  of  Bennett  &  Attenborough,  a  document  which  he  stated 
was  the  duplicate  of  his  account  against  the  said  ship  furnished  by  him 

to  Captain  Waddell,  who  was  then  her  captain. 
[722]  ♦3.  The  said  account  was  so  placed,  by  the  said  H.  B.  Donald- 
son, in  the  hands  of  the  said  firm  for  the  purpose  of  enabling  the 
said  firm  to  have  a  copy  thereof  made  and  verified  by  his  affidavit,  to 
be  used  in  support  of  the  claims  of  the  American  Government  against 
the  British  government,  known  as  the  **  Alabama  Claims." 

4.  The  said  H.  B.  Donaldson  stated,  when  so  applied  to,  that  he  had 
been  paid  the  amount  of  his  said  account  by  the  hands  of  the  captain 
or  the  purser  of  the  said  ship  Shenandoah,  and  that  he  could  depose  to 
the  fact  that  Messrs.  Bright  Brothers  had  put  seven  hundred  tons  of 
coal  on  board  the  said  ship  in  this  port. 

5.  A  copy  of  the  said  account  was  accordingly  made,  and  such  copy 
is  hereunto  annexed,  marked  A. 

6.  The  said  H.  B.  Donaldson  sent  for  and  obtained  from  the  said  firm 
the  said  original  account,  on  the  plea  that  there  were  some  inaccuracies 
in  it  which  he  wished  to  correct. 

7.  An  affidavit  was  duly  i)repared  by  the  sjiid  firm  for  the  said  H.  B. 
Donaldson  to  depose  to  verifying  the  said  copy  account,  and  his  afore- 
said statements ;  but  on  being  requested  to  swear  to  it,  he  said  he  would 
not  do  so  unless  he  was  paid  the  sum  of  fifty  pounds  for  so  doing. 

J.  A.  MONTEITH. 

Sworn  at  Melbourne,  in  the  colony  of  Victoria,  this  25th  day  of  Sep- 
tember, 1871,  before  me, 

W.  ATTENBOROUGH, 
A  Commissioner  of  the  Supreme  Court 

of  the  Colony  of  Victoria,  for  taking  affidavits. 
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[723]  •A.] 

Sandridge,  September  21, 1871. 
Goods  shipped :  Shenandoah,  confederate  war  steamer, 
Bought  of  H.  B.  Donaldson  &  Co., 
^Vholesale  and  retail  ship-chandlers^  &c. 

1865. 

£       s.      d. 

Jan.   23.  Tol00  18i%feet6x  HTxGflooring  =  l,200feet,  30« 18      0      0 

TovVfeet3x3redpiDe  =  75feet,30« 1 12      6 

To  4  assorted  nails,  2« ;  3  —  2-iuch  cut,  nails,  l9.  6(i 0      3      6 

To  5*j,  i¥,  H  feet  6  X  H  T  X  Cr.  bowels,  687  feet,  30» 10      6      3 

To  8  pieces  c.  pine,  120  feet  30«.— £1  10«.  'Zd, ;  17  feet  9x3  pine, 

77  feet,  32«.— 24«.  16(i 2    14      6 

To  ^a^,  T^  feet  li  x  i  do,  2\)0, 30s.-  £2. 10«. ;  -^,  -^,  feet  3x3  deal, 

140  feet,16«.— 22«.  6rf 3    12      6 

Feb.     4.  To  12  sheets  sand-paper,  2«.  6(i.;  i^j,  tV,?feet  ) 

11  X  H  blackwood > 295  feet  4  inches,      4    18-    4 

To  effect  9  X  l.i./  blackwood > 

Toi^.r,  h  i  feet  11  x  IJ ;  \\  jj  feet  3x2  deal,  150  feet  11  inches, 

U\s.(Ul 1      7    10 

To  f.f,  T3t7  feet  11  bv  1-inch  do.,  200  feet,2r»».,  £2  12«.;  J  feet  3x3, 

32  feet  2  inches,  5s.  4d -. 2    17      4 

To  ^  feet  7  x  li^,  21  feet  3  inches,  5«.  'id. ;  5  2-inch  clasp-nails, 

2#.6ri 0      7      9 

To  1  ^ross  l^incli  iron  screws,  10».  16d. ;    2  gross  IJ-iuch  clasp- 
nails,  Is.  6d. ;  4.3-inch  enbnik,  2« 0    14      0 

To  four  i)airs  2-inch  brass  butts,  3«.  6d. — lis. ;  4  dozen  }-inch  brass 

screws,  7id. — ^2«.  6fZ. ;  4  brass  buttons,  1« 0    17      6 

[724]        *'To  4  brass  screws,  6d. ;  4  small  brass  knobs,  2«. ;  7  pounds  2-iuch 

cut  nails,  3s.  6rf. 0      6      0 

To  7  pairs  2-inch  brass  butts,  As. — £1  9».;  5  dozen  }-inch  iron 

screws,  2«.  M 1     10      6 

7  brass  buttons,  Is.  9rf.;  7  brass  screws,  Gd.;  3  dozen  i-inch  iron 

screws,  1». — 3« 0      5      3 

To  4  dozen  J-inch  brass  screws,  1«. — 4». ;  7  dozen  5-inch  iron  screws, 

15s.  lOd 0      9    10 

To  2  dozen  iron  drawer-knobs,  8s. — 16s.;  1   dozen  mahogany 

knobs,  6s 12      0 

To  2  Only  drawer-locks,  3s.  6^.— 6s.;  3  Onl v  drawer-locks,  7s 0    13    ,0 

To  1  set  clocks,  £9  Gs A 0      9      6 

8AIL-:SIAKEKS'  DEPARTMENT. 

To  110  fathoms  5-inch  B  rope,  £8  15s. ;  1  setting-fid,  3x7  inches 

at  bottom,  £3.  lOs.  (220,  Is.) 12  5  0 

To  marline  prickers,  3s. — 4s. ;  50  seamiug-needles,  8s.  4ff 0  12  4 

To  6  .sail  hooks,  6s. ;  iron-wire  shapeline,  16s....' 12  0 

To  60  yards  white  duck.  Is.  9d. — £52  10s. ;  32  gallons  molasses, 

4s.  16d.;6casks,  (3s.)  3s.  lOd 57  16  0 

To  50  gallons  lime-juice,  5s. — £12  10s.;  100  gallons  rum,  4s.  9d. — 

£23  15s ; 36  5  0 

L725]        *To  40  fruits,  £1  5s.;  2  kegs  pickles,  36  gallons,  £9 10  5  0 

To  2  cases  white  lead  putty,  £2  16s 5  12  0 

To  2  boatswain's  calls,  silver,  18s ]  16  0 

To  8  globe  lamps,  assorted  sizes,  £7  4s.;  2  lead  putty,  £5  12s 12  16  0 

To  4  pieces  ^  lamp- tape,  12s \ 0  12  0 

To3^c.  lead  putty,  £9  16s 9  16  0 

Tol  c.  lead  putty,  £2  16s.;  280  coffee,  .5f.. 17  19  4 

To  43  gallons  Jamaica  rum,  £10  4».  M.;  20  jars  table-salt,  15s 10  19  3 

To  6  dozen  pepper,  £4  16s.;  6  dozen  mustard,  £3  7s 7  17  0 

To  1,500  preserved  meats,  £68  15s.;  600  soup  and  bouilli,  £27  10s.  96  5  0 
To  4  c.  preserved  potatoes,  £10]  ;    2  dozen   blacking-bnishes,  30; 

3  extra  and  bond 14  0  4 

To  towels,  4,  15 5  17  0 

To  labor  paid,  £121 121  0  0 

To  1  dozen  brass  buttons,  9s.  6d.;  3  dozen  do.  knobs,  36s.,  220,  Us,  Od.  2  5  6 

To  3  gallons  bo.  oil,  18s.;  1  c.  white   lead,  48s 3  6  0 

To  7  patent  driers,  10s.  6d.;  ^  feet  1 1  x  5  red  deal.  Is.  14rf --^  2  4,6 
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1865. 

£  «.  d. 

Feb.    4.  To  H  feet  21  X  1  cedar,  14s.;  19  feet  13  by  i  do.,  5« 0  19  0 

To  i,  i,  i,  t,  feet  3x3  cedar,  f  feet  3x2  cedar,  24  feet,  Sd 0  16  0 

Feb.     3.  To  1  turuery,  2«.  6d.;  4  lbs.  i  iucb  uails  4  lbs.  2-incb  nails,  is....  0  6  6 

To  1  quartbo.  oil 0  2  9 

Feb.     4.  To  ?^  feet  6  X  H  T  X  G  boards,  525  feet,  30« 7  17  6 

To  104  feet  shelving, 34«.  8c?;  1*4  feet  16  xi  inch  pine,  11«.  lOd...  2  6  6 

To  54  feet  inch  pine,  18«. ;  ,'«,  ,'5  feet  9  x  3  red  pine,  23«.  4d 2  1  4 

To  1^6  feet  3x3  inch  pine,  16».;  2  pairs  2  inch  brass  batts  8«. 4d...  1  4  0 
[726]  *Feb.     6.  To  6i-inch  nails,  6.3-inch  do.,  10 ;  2^  do.,  10  pounds  2-iuch, 

6326 0  16  0 

To6fdo.,4».;  8^  pieces  3-inch  brass  butts,  203 2  4  3 

To  5  dozen  i  I  screws,  5«.  8rf. ;  5  dozen  1^^  brass  do.,  £76  4«.  6d 0  12  6 

To  2  dozen  2i  brass  do.,  £5  2s.  6d. ;  3  brass  cabin-locks,  30s 1  15  0 

To  24  nails,  assorted,  12s. ;  646  feet  shelving,  30s.  9s.  13s 10  15  10 

To  535  feet  lumber,  6  £7  9s.  9d. ;  212  feet  ^-iuch  c.  pine,  30,  3,  2,  6, 

30  8  17  8 

To  -//,Vi''yfeeV6'x  li  T  xG  board^^^                                        ','..'/..  8  17  8 

WARD-ROOM— MESS  ORDER. 

Feb.  7.    To  24  dozen  Alsop*s  ale,    12s.  I2d.;   8  dozen  pp.  Tennent's  do., 

2s.  14d 15  6  0 

To  3  dozen  sherry,  6s.  15d. ;  4  dozen  Johnston's  claret,  £6  Os.  6d.  10, 

6 12  15  0 

To  1  bag  copper,  140,  £7  lis.  8d. ;  1  barrel  crushed  loaf-sugar,  £6^, 

200  pounds .' 13  11  10 

To  1  dozen  haras,  £10  14s.,  140;  1  box  macaroni,  9s.  6d %  11  3  7 

To  1  dozen  large  bo.  currie,  36s. ;  1  tin  lard,  18,  2,  5i^ 3  4  2 

To  1   case  sardines,  200.90,  £7  10s. ;  1  dozen  baking-powder,  14s .  8  4  0 

To  olives,  24s. ;  100  hams,  £5  Os. ;  1  cask  Pilchard's,  45s 8  9  0 

To  l^  dozen  cups  and  saucers,  18s. ;  1^  dozen  soup  plates,  18s  ....  1  16  0 

To  l|  dozen  dinner  do.,  18s.;  1^  dozen  breakfast  do.,  13s.  6d 1  14  6 

To   1   dozen  mold  tumblers,  12s.  9d, ;   1  block-tin  soup-tureen, 

10s.  6d 15  6 

To  120  boxes  beef  and  soup  and  bouilli,  lis : 5  10  0 

To  4  vegetable  dishes,  24s. ;  1  tin  tray-waiter,  98.  6d 1  13  6 

To  2  large"  wash-basins,  6».  lid. ;  4  dozen  Allsop's  ale,  £2  6d 2  17  0 

To  1  case  2  No.  2  Moselle,  £2  17s.  Gd.;  1  dozen  brandy,  best,  £2 

19s.  4d 6  16  0 

SUNDRIES. 

Eutre  bonds. 

To  4  cases  Geneva,  £40;  1  log-l)ook,  7  s.  Ud 1.     4      7      6 

To  2  cases  Geneva,  £40;  20s 2      0      0 

To  4  cases  Geneva,  £40;  20s 4      0      0 

10  7  6 

[727]     •1865. 

Feb.    7.  To  6  cask  lime,  54s ;  12  w.  w.  brushes,  608 5  14  0 

9  5 

To  1  fire-engine  and  hose 45  0  0 

Feb.  13.  To  18  Galen  thimbles,  2i  in  score  for  7-inch  rope,  4s 3  12  0 

To  1  fine  brass  padlock,  4s.  lOd. ;  1  oil-feeder,  As.Gd 0  9  4 

5  16 

To  6  beeswax,  21 ;  6  letherage,  9s. ;  6  galls,  turp.,  4s.  17d 6  0  0 

3  6  16  15 

To  3  lamp  black,  9 ;  6  blk.  lead,  6rf. ;  6  red  do,  4  black  6d 0  19  0 

To  2  doz.  brs.  screws.  Is.  6rf. ;  hooks,  12s. ;  2  doz.  sheets  emery....  0  18  0 

To  one  saw  for  cutting  metal 0  10  6 

To  4  buU's  eye  lantherns,  £2  2s 2  2  0 

To  2  11-inch  I  br.  match-blocks,  55s 5  10  0 

To  1  shoe-block 1  10  0 

ENGINEER. 

To  4  kegs  soft  soap,  256s.  lOd 10  13  4 

CAPTAIN. 


To  1  doz.  mongers-all,  lis.  6d;  1  long  oil-skin  coat,  30s.  0      16 
To  1  oil-skin  hat,  4s. ;  1  pr.  I.  R.  boots,  35s 1    19      0 
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SHIP  CONT. 

1865.  £      #.    a: 

Feb.     9.  To  500  sup.  shelviug,  7«.  lOd. ;  463  F.  T.  &  G.  timber,  £6  18«.  lOd.  14      8    10 

30. 

To  160  ft.  6  X  H  iu.  Scotch  flooring,  4d 2    13      4 

30 

To  24  ft.  9  X  1  red  deal,  Ss,;  200  llj  x  H  batten  pine 1      8      ft 

10  10 

To  26  in.  dead-locks,  12«;  ^*  iron  chest  bandies,  189 1    10      0 

To  1  doz.  3  X  4  in  bo.  cabin  door  hooks 0    19      0 

To61b.2iin.  nails,  3«. ;  3  prs.  2  in.  brs.  butts,  9« 0    12      0 

To  3  doz.  :H  in.  brs.  screws,  4«.  6d.;  i%  ^  2  x  2  deal,  9« 0    13      6 

16  15  12 

[728]   •1865. 
Feb.    9.  To  12  dozen  f-inch  iron  screws,  I2a.;  7  dozen  f-inch  brass  do., 

14« 16      0 

Feb.  10.   To  18  nails,  assorted 0      9      0 

To  1  wool  brad,  38. 6d.;  12  sheets  sand-paper,  28. 6d 0      6      0 

To  1  gross  U  I  screws,  98.;  120  feet  cedar,  I0« 3    19      0 

To  i,i-feetlUx3  Huron  pine,  14«.;  ,^  feet  3x2-iuch,  8x6 12      6 

2417 

To  3  hours'  turning,  68.;  ft  feet  3x2  deal,  6«.  6^ 0    12  •    6 

50  feet,  13 

Feb.  13.   To  2  H  wrought  nails,  6«.;  6  H  nails,  3 0      9      0 

31 

To  A  13x2  deal,  75 15      0    11      3 

To  6  brass  7-inch  locks,  21«.;  6  do.  do.,  12«.;  2  do.  do.,  5« 1    18      0 

2  6 
To  2  dozen  mahogany  knobs,  5«.  Gd.;  4  pairs  2i-inch  brass  butts, 

128 0    17      6 

To  4  dozen  iron  screws,  6«.;  3  brass  cap-locks,  108.  Gd 0    16      G 

36 
To  1  dozen  small  brass  screws,  l8.  6«? :..      0      16 

CARPENTERS'  STORES. 

Feb.  16.   To  6  sheete  pure  copper,  28.  9d.;  12  pounds  wrought  nails,  368. . .      4      5      0 
28  19  3 

To  20  5-inch  spikes,  68.  &d.;  6  dozen  I  screws,  assorted,  68 0    12      8- 

4 

To  400  feet  11x3  pine,  £18  68.  8rf 18      6      8 

1,100  feet,  4. 

To  100  feet  3x3  soft  scantling 15      0 

To  484  feet  H-inch  pine  boards 3      6      10 

To  300  1 : 3    15      0 

Feb.  15.   To  1  wash-basin,  58.;  1  wash-jug,  58 10 

To  1  wash-basin,  58.;  1  wash-j ug,  58.:  scales 10 

10      0 

[729J      *To  ?,  h  h  and  Hnch  Huron  pine,  120  feet 

Toi,  i  feet,  2^x2i -inch  do.  do.,  10,130  feet,  78 3    15    10 

To  turning 0      3      0 

To  7  pounds  nails,  assorted,  38. 6d.;  2  bells  and  springs,  78. 6d 0    11      0 

6  39 

To  2  cages,  38.;  2  purchase-cranks,  48.;  4  pillars 0    13      0 

12  16 

To  4  headers,  28.;  2  pulls  of  wire  check-spring,  28 0    10      0 

3 

To  6  large  plates  glass 9      2    14      0 

To  6  pounds  If-inch  nails,  48.;  ^  copper  wire,  28 0      6      0 

To  2  dozen  cup-hooks,  188  ;  1  pound  wrought  brads,  3* 1      1      0 

9 

To  4  pounds  nails,  28.;  2  dozen  2-inch  screws,  38 0      5      0 

6                                    16 
To  1  dozen  2-inch  brass-screws 0      3      0 

10      1    10 

Feb.  5.  Carpenters' account 134    19      0 

940      7      3 
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[730]       *Mr  Edgecombe  J  consul  j  to  Mr.  Fishy  Secretary  of  State. 

Consulate  of  the  United  States  op  America, 

Cape  Town^  November  4, 1871. 

Sib:  In  accordance  with  instructions  received  from  the  Department 
of  State,  dated  August  4, 1871,  No.  102,  I  have  the  honor  to  report 
that  I  have  made  a  thorough  investigation  of  the  transactions  of  the 
Alabama  at  this  and  other  ports  of  the  colony  during  the  years  1863, 
1864. 

I  find  it  very  difficult  to  obtain  any  reliable  information  on  the  sub- 
ject, for  those  that  furnished  her  with  aid  and  comfort  during  that  pe- 
riod are  not  willing  to  acknowledge  it;  such  as  I  have  been  able  to  ob- 
tain,  I  transmit  herewith  for  the  information  of  the  United  States  Gov- 
ernment. 

1.  That  I  have  examined  the  records  of  this  office  thoroughly,  and 
find  no  remonstrance  from  Mr.  Graham  to  Governor  Wodehouse,  after 
August  4, 1863,  a  copy  of  which  is  attached  to  this  dispatch. 

2.  The  amount  of  coal  received  on  board  the  Alabama  in  March, 
1864,  at  this  port,  was  208 J  tons,  as  per  deposition  No.  5;  no  re- 
pairs were  made  at  this  time ;  the  coal  was  shipped  on  board  by  Will- 
iam Anderson  &  Co.,  who  acted  as  her  agent  at  this  port  and  Simon's 
Bay. 

3.  She  did  not  ship  any  crew  at  this  time,  but  during  her  stay 
[731]    in  Simon's  Bay,  in  September,  1863,  she  •shipped  eleven  men ;  the 
party  who  shipped  them  has  gone  to  the  diamond-fields. 

4.  The  crew  of  the  Tuscaloosa  were  paid  off  at  Simon's  Town,  by 
Messrs.  W.  Anderson  &  Co.,  as  per  affidavit  No.  2;  the  officers  went  from 
here  to  Southampton,  in  the  mail-steamer,  of  which  Messrs.  W.  Ander- 
son &  Co.  are  the  agents. 

5.  The  Florida  did  not  visit  this  colony.  Finding  it  difficult  to  ob- 
tain information  from  outside  parties,  I  applied  to  the  governor,  and 
received  an  answer  from  him  regretting  his  inability  to  furnish  me  any, 
as  the  vessels  in  question  were  viewed  as  men-of-war,  and  treated  as 
such.  I  then  sent  a  man  to  the  custom-house,  and  they  refused  to  allow 
him  to  examine 'the  records.  I  addressed  the  governor  again,  asking 
permission  to  copy  the  manifest  of  steamer  Kadie,  of  September  17, 
1883.  Oa  receiving  permission,  1  had  copies  taken  here  and  at  Simon's 
Town,  as  per  depositions  three  and  four.  The  supplies  received  by  the 
Alabama  in  1863  were  shipped  from  this  port  to  Simon's  Bay,  as  per  man- 
ifest of  steamer  Kadie,  the  repairs  as  per  deposition  No.  1. 

I  have  the  honor,  sir,  to  be  vour  obedient  servant, 
[SEAL.]  '  W.  W.  EDGECOMB, 

United  States  Consul.. 
Number  of  inclosures,  10 ;  6  depositions  5  4  letters. 


[732J  No.  1. 

On  the  arrival  of  the  Alabama  at  this  port  in  August,  1863, 1  heard 
that  the  vessel  required  calking,  and  I  went  on  board  to  see  Captain 
Semmes.  I  arranged  with  him  to  do  the  work  required  within  a  period 
of  five  days.    I  calked  her  topsides  and  decks,  and  when  the  work  was 
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completed,  I  was  paid  the  sum  of  forty  pounds  and  fourteen  shillings  by 
tbe  paymaster  on  board  the  vessel. 

A.  K  BLUEK, 
Budge  cfc  Blurk,  Shipwrights. 

Sworn  before  me  at  Simon's  Town  this  7th  day  of  October,  1871. 

P.  H.  MARTIN, 
Jmtice  of  the  Peace  for  the  District  of  SimorCs  Totcn, 


Colonial  Office,  October  31, 1871. 

Sir  :  In  reply  to  your  letter  of  the  2l8t  instant,  I  have  the  honor  to 
inform  you  that  in  accordance  with  the  request  made  therein,  the  gov- 
ernor has  authorized  the  honorable  the  collector  of  customs  to  allow 
any  person  sent  by  you  for  the  purpose  to  examine  and  to  make  a  copy 
of  the  manifest  of  the  steamer  Kadie,  both  at  this  p(»rt  and  at  Simon's 
Bay. 

I  have  the  honor  to  be,  sir,  yours,  &c., 

CHARLES  MILLS, 
(Signed  for  the)  Colonial  Secretary. 

[733]       *W.  W.  Edgecomb,  Esq., 

Consul  for  the  United  States  of  America,  Cape  Town, 

A  true  copy  from  the  original  exhibited  to  me  this  day  by  W.  W. 
Edgecomb,  Esq.,  United  States  consul,  Cape  Town. 
Cape  Town,  November  2,  1871. 
[SEAL.]  G.  J.  DE  KOSTE, 

Notary  Fuhlie. 


Ko.  2. 

In  tlie  matter  of  the  confederate  steamer  Alabama, 

Gordon  Rennick,  of  Simons  Town,  maketh  oath  and  saith,  that  this 
deponent  was  a  resident  in  Simons  Town,  in  the  colony  of  the  Cape  of 
Good  Hope,  in  the  year  1803.  That  whilst  this  deponent  was  living  there, 
to  wit,  on  the  8th  day  of  August,  1863,  a  bark  or  vessel  called  the  Tus- 
caloosa, under  Confederate- American  colors,  was  brought  into  the  port 
of  Simons  Bay,  by  the  then  Confederate-American  steamer  Alabama, 
commanded  by  Captain  Semmes.  That  said  bark  or  vessel  remained  in 
said  port  a  considerable  time.  That  whilst  there  the  men  of  said  bark 
or  vessel  Tuscaloosa  were  paid  oft'  and  received  their  wages  through  the 
firm  of  William  Anderson  &  Company,  who  carry  on  business  as 
[734]    merchants  at  the  aforesaid  •port  of  Simons  Town. 

GORDON  RENNICK. 

Sworn  at  Cape  Town,  Cape  of  Good  Hope,  this  20th  day  of  October, 
1871,  before  me. 

REES  FISCHER, 
Justice  of  the  Peace  of  Cape  Town. 
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POET  OF  CAPE  TOWN.  No.  23. 

Contont  iu  the  steamship  Kadie,  J.  Fowler,  master,  for   Simons  Bay 
158  tons,  no  guns,  18  men. 

Passengers  or  troops. — British  built,  of  Cape  Town. 

CoQBigDet'^. 


Marks  and  number  of  ft}nnnAr«  I  Quantity    and    de- 

scription of  goods. 


packages.  ,  Shippers. 


R.  B.  I  W.  Anderson  &Co. 


180  ton  coal. 
7  barrels  pork. 
5  bhds.  rum. 


W.  &  H.  Anderson 
&  Co. 


I,  James  Fowler,  master  of  the  vessel  above  named,  do  declare  that 
the  content  above  written,  now  tendered  and  subscribed  by  me,  is  a  just 
and  true  account  of  all  the  goods  laden  on  board  my  ship  for  this  present 
voyage,  and  of  the  names  of  the  respective  shippers  and  consignees  of 
the  said  goods,  and  of  the  marks  and  numbers  of  the  packages  contain- 
ing the  same. 
[735]  ♦Signed  and  declared  before  me,  at  the  custom-house,  at  the 
port  of  Cape  Town,  the  18th  day  of  September,  1863. 

JAMES  FOWLER.  Master. 

:N^orth  Wharf,  September  18, 1863. 
One  general  suflferance. 

A.  BAYNKS,  "&^ 
recapitulation. 

Cargo,  as  within.    Content,  including : 

British  Possessions:  5  hhds.  rum, 28  galls.,  ex-Angelo,  Mauritius. 
Warehoused,  3d  October,  1862. 

C.  WELCH. 

Foreign  :  7  barrels  pork,  12  cwt.  2  qrs.  0  lbs.,  ex-Granton,  London. 
Warehoused,  7th  February,  1863. 

C.  WELCH. 
Searcher's  OflBce,  18th  September,  1863.    Cleared. 

J.  H.  MACAULLEY,  "/S." 

Kaphael  Daniel  Norden,  of  Cape  Town,  Cape  of  Good  Hope,  clerk, 
maketh  oath  and  saith,  that  the  above  paper,  writing,  or  document,  is  a 
true  transcript  or  copy  made  by  this  deponent  from  a  certain  custom- 
house entry  with  a  declaration  thereon  made  and  subscribed  by  James 
Fowler,  master  of  the  screw-steamer  Kadie,  together  with  the 
[736]  recapitulation  on  the  back  thereof,  *signed  by  the  respective  offi- 
cers of  customs,  which  entry,  declaration,  and  recapitulation  are 
duly  filed  of  record  in  the  custom-house  at  the  aforesaid  port  of  Cape 
Town. 

R.  D.  NORDBK 

Sworn  at  Cape  Town,  Cape  of  Good  Hop?,  on  this  the  third  day  of 
November,  1871,  before  me. 

R.  LESURB, 
Justice  of  tlie  Peace  for  Cape  Town,  t 
13A-II  » 'gle 
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I  hereby  declare  that  I  have  this  day  examined  personally  the  report 
at  the  custom-house  of  the  arrival  in  this  port  on  the  19th  September, 
1863,  of  the  coasting  steamer  Kadie  (in  the  year  1803.)  It  states  as  fol- 
lows: 

From  Cape  Town  to  this  port  and  back  to  Cape  Town,  having  on  board  to  be  shipped 
to  the  Alabama :  180  tons  coal,  7  barrels  pork,  12  cwt.  2  qrs.  0  lbs.,  5  barrels  rum,  287 
gallons,  3  bales  merchandise. 

Siirned  by  collector  of  customs. 

G.  W.  BROWNING. 

Signed  and  certified  as  a  true  report  by  the  master  of  Kadie. 

JAMES  FOWLER. 
[737]  *J.  W.  WHITE. 

Simons  Town,  Cape  of  Good  Hope,  sworn  before  me  this  2d  [Novem- 
ber, 1871. 

P.  W.  MARTIN, 
Justice  of  the  Peace, 


No.  5. 


From  Messrs.  Akerberg  &  Behrens  book,  shipx)ing  and  landing  agents^ 
Cape  Town : 

March,  18G4. — To  shipping  to  steamer  Alabama,  208J  tons  coal,  80 
tons  stores,  for  account  of  Messrs.  William  Anderson,  Saxon  &  Co. 

Raphael  Daniel  Norden,  of  Cape  Town,  Cape  of  Good  Hope,  maketh 
oath  and  saith,  that  the  aforegoing  is  a  trae  and  faithful  extract  made 
by  this  deponent  from  the  books  kept  by  the  late  firm  of  Akerberg  & 
Behrens,  shipping  and  landing  agents.  Cape  Town. 

R.  I).  NORDEN. 

Sworn  at  Cape  Town,  Cape  of  Good  Hope,  on  this  3d  day  of  No- 
vember, 1871,  before  me. 

R.  LESURE, 
Justice  of  the  Peace  for  Cape  Town. 


No.  6. 

From  Mr.R.  S.  Atwell's  book,  bread  and  biscuit  baker,  Cai)e  Town: 

[738]        •March  24, 1864.— To  13,000  pounds  biscuit  supplied  to  steamer 
Alabama,  for  account  of  Messrs.  William  Anderson,  Saxon  &  Co. 

Riiphael  Daniel  Norden,  of  Cape  Town,  Cape  of  Good  Hope,  maketh 
oath  and  saith,  that  the  aforegoing  is  a  true  and  faithful  extract  made 
by  this  deponent  from  the  books  of  Mr.  R.  L.Attwell,  bread  and  biscuit 
baker.  Cape  Town. 

R.  D.  NORDEN. 

Sworn  at  Cape  Town,  Cape  of  Good  Hope,  this  3d  day  of  November, 
1871,  before  me. 

R.  LESURE, 
Justice  of  the  Peace  forJUape  Tofcn. 
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United  States  Consulate,  Cape  Town, 

October,  1871. 

Sir  :  I  have  the  honor  to  bring  to  your  notice  that  the  Department 
of  State,  Washington,  has  called  upon  me  to  collect  information  rela- 
tive to  the  proceedings  of  the  confederate  vessels  which  touched  at  the 
Cape  during  the  years  1863  and  1864,  more  especially  those  of  the  Ala- 
bama.    I   find    I  cannot  obtain  particulars  of  the  stores  and  coals 
supplied  to  the  latter  vessel  except  from  the  custom-house  records.    I 
therefore  request  that  you  will  be  so  good  as  to  direct  a  return  to  be 
made  of  all  supplies  which  have  been  shipped  on  board  the  Alabama  or 
other  confederate  vessels,  specifying  the  quantity  entered   to 
[739]    •each,  and  by  whom  supplied.    I  shall  feel  much  obliged  by  your 
early  compliance  with  this  request. 
I  have  the  honor  to  be,  sir,  &c., 

W.  W.  EDGECOMB, 

United  States  Consul, 
His  Excellency  Sir  IIenrv  Barkly, 

Oorernor^  d'c,  Cape  of  Good  ITope. 


Colonial  Office,  October  17, 1871. 
Sir  :  I  have  the  honor  t<5  acknowledge  receipt  of  your  letter  of  the 
9th  instant,  wherein  you  request  that  instructions  may  be  issued  for 
preparation  from  the  custom-house  records  of  a  return,  showing  all  sup- 
plies shipped  on  board  the  Shenandoah  and  other  confederate  vessels 
which  touched  at  the  Cape  in  the  year  1863  and  1864,  and  specifying 
the  quantities  entered  to  each  and  by  whom  supplied.  In  reply,  I  am 
directed  by  his  excellency  the  governor  to  acquaint  you,  that  upon  refer- 
ence to  the  honorable  the  collector  of  customs,  it  appears  that,  as  the 
vessels  in  question  were  viewed  as  " menof-war^  and  treated  as  such, 
no  account  was  taken  by  that  officer's  department  of  the  coals,  &o., 
supplied  thereto.  His  excellency  therefore  regrets  his  inability  to  fur- 
nish the  information  which  you  desire. 
I  have  the  honor  to  be,  sir,  &c.,- 

CHARLES  MILLS, 
[740]  (Signed  for  the)  Colonial  Secretary. 

W.  W.  Edciecomb,  Esq., 

Consul  for  the  United  States  of  America,  Cape  Toicn. 

A  true  copy  from  the  original  exhibited  to  me  this  day  by  W.  W. 
Bdgecomb,  United  States  consul.  Cape  Town. 

[SEAL.]  G.  J.  DE  KOSTE, 

Xotary  Public, 
Cape  Town,  yorember  2, 1871. 

United  States  Consulate,  Cape  Town, 

October  21,1^: I. 

Sir  :  I  have  the  honor  to  acknowledge  the  receiptof  your  letter  of  the 
17th  instant,  in  answer  to  mine  of  the  9th.  I  regret  that  you  can  give 
me  no  information  concerning  the  transactions  of  the  Alabama,  and 
other  confederate  vessels  at  this  and  other  ports  of  the  colony,  during 
the  years  1863  and  1864.  By  referring  to  the  Cape  Argus  of  September 
22, 1863, 1  find  that  the  Alabama  was  in  Simons  Bay,  and  that  Captain 
Semmes  reports  that  he  is  expecting  the  steamer  Kadie  from  Table  Bay 
with  200  tons  of  coals.     I  also  learn  that  the  Kadie  did  clear  from 
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[741]  this  port  ou  the  17tli  of  September,  *1863,  with  180  tons  of  coala  and 
other  stores  for  Simons  Bay,  and  that  the  coals  and  stores  were  put 
on  board  the  Alabama  at  the  latter  port.  On  application  being  made  at  the 
custom-house  (by  a  person  employed  by  me)  to  examine  the  manifest  of 
steamer  Kadie,  it  was  refused  unless  he  could  show  an  order  from  you. 
Will  you  please  to  order  a  copy  of  manifest  from  this  port  and  Simons 
Town,  for  my  use. 

I  have  the  honor,  sir,  &c., 

W.W.EDGECOMB, 

United  States  Consul. 
His  Excellency  Sir  Henry  Barkly, 

Governor^  dc,  of  the  Cape  of  Good  Hope, 


Protest, 


United  States  Consulate,  Cape  Town, 

August  4,  1863. 
Sir:  From  reliable  information  received  by  me,  and  which  you 
also  are  doubtless  in  receipt  of,  a  war-steamer  called  the  Alabama  is 
now  in  Saldanha  Bay,  being  painted,  and  discharging  prisoners  of  war. 
The  vessel  in  question  was  built  in  England  to  prey  upon  the  commerce 
of  the  United  States  of  America,  and  escaped  therefrom  while  on  a  triad- 
trip,  forfeiting  bonds  of  £20,000,  which  the  British  government  exacted 
under  the  foreign-enlistmen  t  act.    Now,  as  your  government  has  a  treaty 

of  amity  and  commerce  with  the  United  States,  and  has  not  re- 
[742]    cognized  the  persons  in  re*volt  against  the  United  States  as  a 

government  at  all,  the  vessel  alluded  to  should  be  at  once  seized  and 
sent  to  England,  from  whence  she  clandestinely  escaped.  Assuming  that 
the  British  government  was  sincere  in  exacting  the  bonds,  you  have  doubt- 
less been  instructed  to  send  her  home  to  England,  where  she  belongs. 
But  if,  from  some  oversight,  you  have  not  received  such  instructions, 
and  if  you  decline  the  responsibility  of  making  a  seizure,  I  would  most 
respectfully  protest  against  the  vessel  remaining  in  any  port  of  this 
colony  another  day.  She  has  been  four  days  in  one  bay  of  the  colony 
already,  and  a  week  previously  on  the  coast,  within  three  leagues  of  the 
land,  and  has  forfeited  the  right  to  remain  an  hour  longer  by  this  breach 
of  neutrality.  Painting  a  ship  does  not  come  under  the  head  of  neces- 
sary repairs,  and  is  no  proof  that  she  is  unseaworthy,  and  to  allow  her 
to  visit  the  other  ports  after  she  has  set  the  Queen's  proclamation  on  the 
subject  of  belligerent  rights  at  defiance,  would  not  be  regarded  as  in 
accordance  with  the  spirit  and  purpose  of  the  document. 

Yours,  with  most  distinguished  consideration  and  obedience, 

WALTER  GRAHAM, 

United  States  Consul. 
His  Excellency  Sir  Philip  E.  Wodeiioise,  Governor. 

True  copy  of  the  original  on  file  at  this  office. 

[8EAL.]  W.  W.  EDGECOMBE, 

United  States  Consul. 
Cape  Town,  October  12, 1871. 
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[1]  'PART    I 


INTRODUCTORY  STATEMENT. 


The  goverument  of  Her  Britannic  Majesty  now  jjresents  to  the  tri- 
banal  of  arbitration  its  counter  case,  or  reply  to  the  case   p.KTi-introjuc 
submitted  on  the  part  of  the  United  States,  so  far  as  a  reply  '^  *  *t»'«-n"-"i^ 
appears  to  be  necessary  or  admissible. 

To  the  second  chapter  of  the  American  Case,  which  imputes  to  the 
British  Government  hostile  motives,  and  even  insincere  neutrality,  no 
reply  whatever  wOl  be  offered  in  this  counter  case.  The  British  govern- 
ment distinctly  refuses  to  enter  upon  the  discussion  of  these  charges. 
First,  because  it  would  be  inconsistent  with  the  self-respect  which 
every  government  is  bound  to  feel ;  secondly,  because  the  matter  in  dis- 
pute is  action,  and  not  motive,  and  therefore  the  discussion  is  irrele- 
vant ;  thirdly,  because  to  reply,  and  to  enter  upon  a  retaliatory  exposi- 
tion, must  tend  to  inflame  the  controversy  which,  in  the  whole  tone  and 
tenor  of  its  case,  the  British  government  has  shown  its  desire  to  ap- 
pease ;  and  lastly,  with  respect  to  the  charges  themselves,  if  they  were 
of  any  weight  or  value,  the  British  government  would  still  contend  that 
the  proper  reply  to  them  was  to  be  found  in  the  proof  which  it  has  sup- 
plied that  its  proceedings  have  throughout,  and  in  ail  points,  been  gov- 
erned by  a  desire,  not  only  to  fulfill  all  clear  international  duties  toward 
the  Government  of  the  United  States,  but  likewise,  when  an  opportu- 
nity was  offered,  even  to  go  beyond  what  could  have  been  demanded  of 
it  as  of  right,  in  order  to  obviate  all  possibility  of  cavil  against  its  con- 
duct. 

Neither  will  this  counter  case  contain  any  reference  whatever  to  the 
subject  of  indirect  losses.  Her  Majesty's  government  is  engaged  in  a 
correspondence  with  the  Government  of  the  United  States  on  this  sub- 
ject, pending  which  this  counter  case  is  presented,  without  prejudice  to 
the  position  assumed  by  Her  Majesty  in  that  correspondence,  and  under 
the  reservations  more  particularly  stated  in  a  note  accompanying  it, 
which  will  be,  at  the  same  time,  delivered  to  the  arbitrators. 

VESSELS  TO  WHICH  THE  OLAIMS  OF  THE  UNITED  STATES  RELATE. 

Her  Britannic  Majesty's  government  believed  itself  to  be,  and  was 
in  fact,  justly  entitled  to  assume  that  the  claims  which  it  ^^^^^ 
had  to  meet  would  be  found  to  relate  exclusively  to  thethin^m^clfthrK 
four  vessels  known  as  the  Florida,  Alabama,  Georgia,  ^nd  ^'^  *'^'"  """""^ 
Shenandoah,  or  some  or  one  of  them ;  these  being  the  only  ships  in 
respect  of  which  claims  had  been  made  by  the  Government  of  the  Uni- 
ted States  against  Great  Britain.  It  appears  that,  besides  claiming  on 
account  of  all  of  these  four  vessels,  the  United  States  now  claim  on 
account  of  nine  other  vessels,  none  of  which  are  alleged  to  have  been 
in  any  manner  armed,  fitted  out,  or  equipped  for  war  within  British 
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territory.  Three  of  these  are  stated  to  have  been  captured,  armed,  and 
employed  as  tenders  by  the  officer  commanding  the  Florida  during  the 
cruise  of  that  vessel,  and  one  by  the  commander  of  the  Alabama.  Of 
two  others,  the  Sumter  and  Nashville,  it  is  alleged  only  that  they 
received  hospitalities  in  British  ports,  while  cruising  as  ships  of  war  of 
the  Confederate  States ;  of  two  more,  the  Tallahassee  and  Chickamanga, 
that,  having  been  originally  built  io  England,  and  employed  in  carrying 
cargo  to  and  from  ports  of  the  Confederate  States,  they  were  con- 
verted into  cruisers  by  the  confederate  government ;  and  of  the  ninth, 
the  Retribution,  that  her  commander  contrived  on  two  occasions  to 
carry  a  prize  captured  by  him  on  the  high  seas  into  the  territorial 
waters  of  an  island  belonging  to  Her  Majesty's  dominions,  and  there  to 

dispose  of  or  destroy  the  cargo. 
f2J  ♦As  to  all  of  these  nine  vessels,  but  more  especially  as  to  five 

of  them,  it  might  justly  be  maintained  that  they  ought  not  to  be 
reckoned  among  the  vessels  which  have  given  rise  to  the  claims  gener- 
ically  known  as  the  Alabama  claims,  and  that  no  complaints  in  respect 
of  them  ought  to  be  considered  or  received  by  the  arbitrators.  Her 
Britannic  Majesty's  government,  however,  has  not  thought  proper  to 
raise  this  objection.  It  contents  itself  with  directing  the  attention  of 
the  tribunal  to  the  fact  that  neither  in  the  course  of  the  war  nor  dur- 
ing the  long  period  which  has  elapsed  since  its  conclusion  have  any 
claims  whatever  been  made  upon  Great  Britain  by  the  United  States 
on  account  of  any  of  these  vessels. 

There  have  been  further  introduced  into  the  list  of  claims  losses  for 
captures  by  two  vessels,  named  the  Boston  and  Sallie,  which  are  not 
mentioned  in  the  Case,  and  expenses  said  to  have  been  incurred  in  the 
pursuit  of  a  third,  (the  Chesapeake,)  as  to  which  the  Case  is  equally 
silent.  Her  Majesty's  government  presumes  that  this  has  been  done 
throngh  inadvertence.  No  award  can  be  made  which  shall  comprehend 
or  take  into  account  the  acts  of  vessels  as  to  which  the  United  States 
have  not  even  alleged  any  failure  of  duty. 

GENERAL,  CHARACTER  OF  THE  EVIDENCE. 

It  would  be  superfluous  to  remind  the  tribunal  that  the  conclusions 
(i^nnm}  chHracter  ^t  which  it  Will  arHvc  ffiust  of  necessity  be  formed,  not 
dlMSTbrtbri'mfeJ  upon  what  the  Government  of  the  United  States  may 
sut...  allege,  but  upon  what  it  shall  be  able  to  prove.    Nor  can  it 

be  necessary  to  point  out  that,  while  it  is  not  the  duty  of  the  tribunal 
to  apply  to  the  evidence  produced  on  either  side  rules  drawn  from  the 
law  or  methods  of  procedure  established  in  any  particular  state,  the 
credibility  and  value  of  that  evidence  must  nevertheless  be  tried  by 
those  general  principles  of  reason  and  justice  which  are  applicable  to 
all  testimony,  in  whatever  forum  it  may  be  offered,  for  whatever  pur- 
pose, or  nnder  whatever  circumstances.  But  it  may  be  convenient  that 
the  attention  of  the  arbitrators  should  at  the  outset  be  directed  to  the 
character  of  some  portions  of  the  evidence  on  which  the  United  States 
rely. 

Much  of  the  evidence  adduced  on  behalf  of  the  United  States  has 
been  also  laid  before  the  arbitrators  by  Great  Britain,  either  as  sup- 
porting the  case  of  Her  Britannic  Majesty's  government,  or  as  forming 
part  of  the  official  correspondence  and  other  materials  of  which  it  was 
proper  that  the  arbitrators  should  be  in  possession  before  proceeding  to 
adjudicate  on  the  matters  referred  to  them.  Much,  therefore,  of  the 
evidence  on  each  side  is  common  to  both,  though  the  two  parties  differ 
in  the  nse  which  they  respectively  make  of  it.  ^  i 
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Among  the  other  documentary  evidence  cited  or  referred  to  in  the 
Case  of  the  United  States  are  reports  and  dispatches  from  consuls  or 
consular  officers  of  the  United  States,  who  were  during  the  war,  or  have 
since  been,  resident  in  ports  within  Tier  Majesty's  dominions.  Of  these 
persons  it  may  be  assumed  that  they  were  gentlemen  worthy  of  credit 
when  relating  anything  within  the  range  of  their  personal  knowledge. 
As  to  statements  made  by  them  on  the  authority  of  others  the  credit 
to  be  attached  to  these  must  depend  in  every  case  on  the  knowledge 
and  veracity  of  the  informant,  not  on  those  of  the  reporter  of  the  infor- 
mation. Statements  made  on  the  ground  of  alleged  notoriety  or  public 
rumor  are  evidence  only — and  that  of  a  very  vague  and  unsatisfactory 
kind,  since  little  reliance  can  be  placed  on  assertions  which,  from  their 
very  nature,  there  can  be  no  means  of  testing — that  a  number,  greater 
or  less,  of  persons  who  are  themselves  unknown,  and  whose  credibility 
and  means  of  information  are  likewise  unknown,  believe,  or  have  re- 
ported, a  supposed  fact  to  be  true.  It  should  be  added  that  these 
officers  were,  as  was  natural,  zealous — sometimes  to  indiscretion— in 
the  cause  of  their  Government;  that  they  shared  to  the  full,  with  their 
countrymen  at  home,  in  the  excited  and  irritable  feelings  which  are 
generated  by  civil  war,  and  were,  like  their  Government,  firmly  Impressed 
with  the  erroneous  idea  that  all  armed  vessels  of  the  Confederate  States 
ought,  in  foreign  ports,  to  be  regarded  and  treated  as  piratical.  The 
admission  of  a  confederate  ship  on  the  same  terms  as  a  United  States 
ship  was  by  itself,  in  their  view,  an  offense  against  the  United  States ; 
and  this  error  led  them  into  many  misconceptions  and  colored  through- 
out the  reports  which  they  addressed  to  their  Government. 

The  Government  of  the  United  States  has  appended  to  its  Case, 
and  has  frequently  referred  to  and  invoked  as  evidence  against 
Great  Britain,  a  mass  of  confederate  papers,  the  greater  part  of 
which  consists  of  correspondence  said  to  have  passed  between  per- 
sons who  were  hired  and  employed  during  the  war  for  various  pur- 
I>oses  by  the  confederate  government  and  officials  of  that  govern- 
ment, while  the  rest  is  of  a  private  and  still  less  authentic  char- 
acter. Most  of  these  papers  are  said  to  have  been  <*  captured 
[3]  •at  the  taking  of  Richmond,  and  at  other  times ;  ^  and  they,  or 
such  portions  of  them  as  the  Government  of  the  United  States 
has  thought  fit  to  make  public,  are  now  made  known  to  Her  Britannic 
Majesty's  Government  for  the  first  time.  Of  the  authenticity  of  them 
and  of  the  manner  in  which  they  came  into  the  possession  of  the 
Government  of  the  United  States,  Her  Britannic  Majesty's  government 
has  no  knowledge  whatever  beyond  that  which  it  derives  from  the 
above-mentioned  statement,  which  it  willingly  accepts  as  true.  Of  the 
persons  by  whom  and  the  circumstances  under  which  the  letters  were 
written,  and  of  the  character  and  credibility  of  the  writers,  it  knows 
nothing  whatever.  They  are  persons  with  whom  this  government  had 
nothing  to  do  and  whose  very  existence  was  unknown  to  it;  and  it  does 
not  admit  as  evidence  against  Great  Britain  any  statements  which  they 
may  have  made  to  those  who  employed  them  or  to  one  another. 

Some  notice  must  here  be  taken  of  the  use  which  has  been  made,  in 
the  Case  of  the  United  States,  of  opinions  recently  expressed  by  one  or 
two  living  writers  respecting  the  matters  referred  to  the  tribunal.  One 
of  these  (Dr.  Bliintschli)  is  a  jurist  of  celebrity,  who,  in  the  short  paper 
written  by  him  on  the  subject,  has  with  great  propriety  guarded  him- 
self against  being  supposed  to  pronounce  any  decisive  opinion,  frankly 
admitting  the  inadequacy  of  his  information,  Which,  indeed,  he  appears 
to  have  derived  entirely  from  a  speech  delivered  in  the  Senate  of  the 
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United  States.  Oq  this  point,  however,  Her  Britannic  Majesty's  govern- 
ment has  bnt  one  remark  to  make.  Whatever  qualifications  these  writ- 
ers might  be  found  to  possess  for  forming  a  judgment  on  the  question, 
if  they  had  been  acquainted  with  the  facts — a  matter  on  which  Her 
Majesty's  government  has  no  opinion  to  express — they  are  not  the  per- 
sons selected  as  arbitrators  in  this  case.  The  eminent  persons  who 
have  been  so  selected  will  form  their  conclusions  under  the  definite 
sense  of  responsibility  pi*oper  to  a  high  and  regularly  constituted  judi- 
cial tribunal,  after  hearing  both  sides,  and  upon  a  full  and  complete 
knowledge,  such  as  no  man  can  possibly  have  possessed  before,  of  all  the 
facts  of  the  case ;  and  Her  Britannic  Majesty's  government  is  well  as- 
sured that  they  will  feel  it  to  be,  as  it  is,  their  first  duty  to  form  those 
conclusions  for  themselves,  upon  the  facts  and  arguments  brought  be- 
fore them,  absolutely  uninfluenced  by  any  opinions  which  any  writer, 
be  he  who  he  may,  has  permitted  himself  to  express,  whether  on  one 
side  or  on  the  other. 

It  is  well  known  to  the  arbitrators  that  when,  on  former  occasions  re- 
corded in  history,  jurists  have  undertaken  to  determine  the  merits  of 
international  questions  actually  in  controversy,  the  judgments  so  pro- 
nounced have  been  held  questionable,  as  open  to  the  suspicion  of  parti- 
sanship, and  have  in  fact  been  often  influenced  by  a  bias,  the  precise 
causes  of  which  it  might  be  diflQcult  to  ascertain.  This  alone  is  sufli- 
cient  reason  why  weight  should  not  be  assigned  to  opinions  put  forward 
post  litem  motam. 
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[5]  *PART    II. 


ARGUMENT  OF  THE  UNITED  STATES  ON  NEUTRAL  DUTIES. 


PROPOSITIONS  AFFIRMED  BY  THE    UNITED   STATES. 


In  Part  III  of  the  Case  of  the  United  States  an  endeavor  has  been 
made  to  furnish  the  arbitrators  with  a  definition  of  the  du-    p^,,.  iL_Argu. 
ties  which  Great  Britain,  as  a  neutral  power,  was  bound  to  M«;i.onMatliadu"i 
observe  toward  the  United  States  during  the  war.    At  the  '•"•• 
close  of  an  elaborate  dissertation  on  this  subject,  the  Government  of  the 
United  States  sums  up  the  conclusions  which  it  conceives 
itself  to  have  established,  in  the  form  of  twelve  proposi-  firm'dhyth!'T"t^Ii 
tions.    These  propositions  it  regards  as  governing  the  ques-  ^^'"'^ 
tions  involved  in  the  claims  which  it  submits  to  the  arbitrators. 

Her  Majesty's  government  believes  that  it  will  adopt  the  course  most 
convenient  to  the  tribunal,  by  explaining  at  once  and  in  the  first  place 
how  far  it  assents  to  the  propositions  laid  down  by  the  United  States 
and  how  far  it  dissents  from  them ;  examining  afterward,  so  far  as  may 
be  necessary,  the  grounds  on  which  the  conclusions  of  the  United  States 
are  formed,  and  stating  its  own  conclusions  on  such  points  as  appear  to 
be  in  dispute. 

The  propositions  advanced  on  the  part  of  the  United  States  are  the 
following:^ 

"  1.  That  it  is  the  duty  of  a  neutral  to  preserve  strict  and  impartial 
neutrality  as  to  both  belligerents  during  hostilties.'' 

The  British  government  willingly  assents  to  this  proposition.  No 
one,  indeed,  has  yet  been  found  to  deny  that  it  is  the  duty  of  a  neutral 
power  to  be  neutral ;  or  that  neutrality  is,  by  its  very  definition,  a  con- 
dition of  impartiality  in  matters  relating  to  the  war;  or  to  affirm  that 
it  is  possible  to  be  neutral  as  to  one  of  two  belligerents  without  being 
neutral  as  to  the  other. 

'*2.  That  this  obligation  is  independent  of  municipal  law.'^ 

The  British  government  accepts  this  proposition  also. 

**3.  That  a  neutral  is  bound  to  enforce  its  municipal  laws  and  its  ex- 
ecutive proclamation,  and  that  a  belligerent  has  the  right  to  ask  it  to 
do  so,  and  also  the  right  to  ask  to  have  the  powers  conferred  upon  the 
neutral  by  law  increased,  if  found  insufficient." 

The  British  government  does  not  dispute  that  a  belligerent  govern- 
ment may,  if  it  think  fit,  ask  for  any  of  these  things.  But  that  a  neu- 
tral power  is  under  an  international  obligation  to  comply  with  the  re- 
quest, or  to  enforce  its  municipal  laws  and  all  proclamations  or  orders 
issued  by  the  executive  government,  is  far  from  being  universally  true ; 
t  is  admissible  only  under  very  material  qualifications,  which  will  be 
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presently  stated.  Still  less  can  it  be  admitted  to  be  generally  true 
that  a  belligerent  power  has  a  right  to  call  upon  the  neutral  state  to 
make  changes  in  its  domestic  legislation. 

"  4.  That  a  neutral  is  bound  to  use  due  diligence  to  prevent  the  fitting 
out,  arming,  or  equipping  within  its  jurisdiction  of  any  vessel  which 
it  has  reasonable  ground  to  believe  is  intended  to  cruise  or  carry  on 
war  against  a  power  with  which  it  is  at  peace. 

"  5.  That  a  neutral  is  bound  to  use  like  diligence  to  prevent  the  con- 
struction of  such  a  vessel. 

^'  6.  That  a  neutral  is  bound  to  use  like  diligence  to  prevent  the  de- 
parture from  its  jurisdiction  of  any  vessel  intended  to  cruise  or  carry 
on  war  against  any  power  with  wliich  it  is  at  peace,  such  vessel  having 
been  specially  adapted,  in  whole  or  in  part,  within  its  jurisdiction,  to 
•warlike  use. 

"  7.  That  a  neutral  may  not  permit  or  suffer  either  belligerent  to  make 
use  of  its  ports  or  waters  as  the  base  of  naval  operations  against  the 
other. 

"8.  That  a  neutral  is  bound  to  use  due  diligence  in  its  ports  or 
waters  to  prevent  either  belligerent  from  obtaining  there  a  renewal  or 
augmentation  of  military  supplies,  or  arms  for  belligerent  vessels,  or 
the  recruitment  of  men." 

Great  Britain  adheres  to  the  three  rules  inserted  in  Article  VI 
[6J  of  the  treaty  of  •Washington,  and  siccepts  them  in  the  words  in 
which  they  are  there  expressed,  while  it  considers  those  rules  as 
exceeding  in  some  material  respects  the  obligations  which,  independ- 
ently of  them,  could  have  been  established  by  international  law  against 
a  neutral  power  free  from  all  engagements  on  the  subject,  direct  or  in- 
direct, with  a  belligerent.  The  British  government  is  willing  to  discuss 
the  construction  of  these  rules,  but  declines  to  admit  any  deviation  from 
or  enlargement  of  them.  The  statement  that  a  neutral  government  "  is 
bound  to  use  like  diligence  to  prevent  the  construction  of  such  a  vesseP^ 
appears  to  Her  Majesty's  government  to  be  such  a  deviation  or  enlarge- 
ment. It  is,  in  fact,  a  simple  interpolation.  Nor  can  the  propositions 
numbered  7  and  8  be  accepted  as  a  correct  representation  of  the  second 
and  third  rules. 

"  9.  That  when  a  neutral  fails  to  use  all  the  means  in  its  power  to 
prevent  a  breach  of  the  neutrality  of  its  soil  or  waters,  in  any  of  the 
foregoing  respects,  the  neutral  should  make  compensation  for  the  in- 
jury resulting  therefrom." 

The  British  government  does  not  admit  this  proposition  as  it  stands, 
but  it  agrees  that,  where  an  appreciable  injury  has  been  directly  caused 
by  a  violation  of  a  clearly-ascertained  international  duty,  suitable  repa- 
ration ought  to  be  made  to  the  injured  party. 

"  10.  That  this  obligation  is  not  discharged  or  arrested  by  the  change 
of  the  offending  vessel  into  a  public  man-of-war. 

"  11.  That  this  obligation  is  not  discharged  by  a  fraudulent  attempt 
of  the  offending  vessel  to  evade  the  provisions  of  a  local  municipal  law. 

"  12.  That  the  offense  will  not  be  deposited  so  as  to  release  the  lia- 
bility of  the  neutral  even  by  the  entry  of  the  offending  vessel  in  a  port 
of  the  belligerent,  and  there  becoming  a  man-of-war,  if  any  part  of  the 
original  fraud  continues  to  hang  about  the  vessel. 

Her  Majesty's  government  must  observe,  with  all  respect  for  the 
Government  of  the  United  States,  that  it  can  neither  admit  nor  deny 
propositions  to  which  it  finds  itself  unable  to  attach  a  distinct  meaning. 
It  is  not  for  the  British  government  to  contend  that  any  obligation, 
either  of  a  government  or  of  an  individual,  which  has  not  been  fulfilled 
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can  be  discharged  by  subsequent  proceedings,  sucb  as  are  here  sup- 
posed, of  others  parties.  But  if  it  be  meant  to  suggest  that,  in  any  such 
case,  the  default  of  the  neutral  power  is  not  limited  to  the  acts  done  or 
omitted  to  be  done  on  its  part,  within  its  own  territory,  but  is  to  be 
deemed  a  continuing  default,  or  series  of  defaults,  during  the  whole  or 
some  part  of  the  subsequent  proceedings  of  the  offending  vessel  beyond 
its  jurisdiction,  the  British  government  must  demur  altogether  to  such 
a  doctrine,  as  unknown  to  international  law  and  opposed  to  reason 
and  principle.  • 

ARGUMENT  OF  THE  UNITED  STATES. — ^EFFECT  ASCRIBED  TO  BRITISH 
LAWS  AND  REGULATIONS  AS  INTERPRETATIONS  OF  INTERNATIONAL 
LAW. 

The  differences  which  exist  between  the  British  government  and  that 
of  the  United  States  arise  partly  in  the  statement  of  prin- 
ciples, but  more  in  the  application  of  them  to  facts  admitted  Brii..Tia'^"\..*d 
or  proved.  The  latter  government  has  prefixed  to  its  twelve  ^Sl.T/  o7  iSw- 
propositions  a  lengthened  argument,  which  appears  to  be  ■■^"'"^'•''• 
designed  to  prove  that,  if  not  true  in  themselves,  they  are  true  against 
Great  Britain ;  and  that,  if  true  in  themselves,  they  ought  to  be  applied 
against  her  with  exceptional  and  pecular  rigor.  This  argument  ap- 
pears to  the  British  government  to  contain  errors  of  the  gravest  kind. 

The  source  of  these  errors  is  manifest.  The  Government  of  the 
Uniteil  States  is  not  satisfied  to  rely  upon  the  three  rules  embodied  in 
the  treaty,  coupled  with  the  general  principles  of  international  law  not 
inconsistent  with  them,  as  sufficient  to  support  the  claims  urged  against 
Great  Britain.  It  desires,  therefore,  to  persuade  the  arbitrators  to 
apply  to  the  conduct  of  Great  Britain,  not  the  general  standard  of  neu- 
tral obligation  which,  under  corresponding  circumstances,  they  woujd 
apply  to  the  United  States,  or  to  any  other  power  which  had  accepted 
those  rules,  but  a  stricter  and  more  rigorous  standard,  drawn  from  the 
municipal  laws  of  Great  Britain,  from  administrative  acts  of  the  British 
government,  or  from  declarations  of  British  statesmen. 

The  positions  contended  for  by  the  United  States  are  in  substance  as 
follows : 

1.  The  municipal  laws  of  Great  Britain  and  the  administrative  acts 
of  her  government  are  to  be  regarded  as  defining  as  against  herself  her 
conception  of  her  international  duties.  What  these  laws  or  acts  prohibit, 
she  must  be  assumed  to  regard  as  prohibited  by  the  law  of  nations,  and 
by  that  standard  she  must  be  tried.  In  short,  where  her  conception  of 
international  duty,  thus  measured^  appears  to  fall  short  of  the  common 
standard,  it  is  to  be  disregarded ;  m  every  other  case  it  is  to  be  assumed 
as  the  measure  of  what  she  owes  to  other  nations,  though  not  as  the 
measure  of  what  other  nations  owe  to  her. 

2.  Independently  of  this  theory.  Great  Britain  is  under  an  in- 
[7]       ternational  obligation  to  •execute  her  municipal  laws  and  enforce 
her  proclamations  and  ordinances  where  they  are  for  the  advan- 
tage of  other  nations. 

3.  In  the  performance  of  these  duties  Great  Britain  is  bound  to  use 
"due  diligence,''  by  which  is  meant  an  exercise  of  active  vigilance  and 
an  effectual  use  of  all  the  means  within  the  power  of  the  government. 

4.  Failing  to  use  this  due  diligence,  Great  Britain  is  bound  to  make 
compensation  for  any  injury  resulting  from  such  failure. 

It  is  necessary  to  state  these  positions  clearly,  because  they  are  ex- 
pressed with  some  vagueness  in  the  Case  of  the  United  States. 
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Sach,  then,  is  tbe  general  measure  of  neutral  duties  which  the  Gov- 
ernment of  the  United  States  bas  adopted,  and  endeavors  to  persuade 
the  arbitrators  to  adopt,  in  support  of  its  claiuis  against  Great  Britain. 

To  state  tbe  first  of  this  series  of  positions  is  to  confute  it.  If  it  were 
a  true  assumption  that  tbe  municipal  laws  of  a  state,  wherever  tbey 
probibit  acts  which  may  affect  the  security  or  4nterest  of  other  states, 
must  have  been  founded,  not  on  considerations  of  policy  and  expediency, 
but  on  conceptions  of  international  obligation,  it  would  nevertbeless  be 
impossible  to  contend,  with  any  show  of  reason,  that,  by  these  concep- 
tions, and  not  by  the  general  rules  of  the  law  of  njitions,  the  state  was 
to  be  judged  in  any  international  controversies  in  which  it  might  become 
engaged.  Such  a  rule,  it  is  evident,  would  produce  the  most  fantastic 
consequences.  In  place  of  a  common  and  eqHiil  standard  of  obligation, 
we  should  then  have  a  varying  and  unequal  one,  varying  with  the 
nations  to  which  it  was  applied  and  with  the  notions  of  duty  which 
they  might  from  time  to  time  entertain.  It  would  be  as  reasonable  ta 
contend  that  a  question  between  private  litigants  ought  to  be  decided, 
not  by  the  law,  but  by  what  the  defendant  had  supposed  to  be  the  law, 
provided  that  the  plaintiff  could  show  that  the  difference  was  in  his  own 
favor. 

It  is  not,  however,  a  true  assumption  that  whatever  the  laws  of  a 
stat«  prohibit  in  matters  affecting  the  security  or  interests  of  other 
states,  it  must  have  held  itself  bound  to  prohibit  by  force  of  an  inter- 
national obligation.  This  is  a  hypothesis  as  groundless  as  it  is  un- 
reasonable; for  the  primary  and  immediate  object  of  municipal  law  is 
the  protection  of  the  security  and  interests  of  the  stat^  itself  and  its 
citizens,  and  it  is  clear  that,  with  a  view  to  this  object,  it  may  be,  and 
frequently  is,  expedient  to  prohibit,  in  relation  to  other  states,  acts  not 
prohibited  by  the  law  of  nations.  The  theory  of  the  United  States 
w»ould  assume  that  this  never  is  or  can  be  expedient. 

This  observation  applies  with  all  its  force  to  those  municipal  laws 
which  are  sometimes  styled  *' neutrality  laws."  Such  laws  belong  to  the 
class  which,  in  the  codes  of  some  European  nations,  are  described  as 
having  for  their  object  the  protection  of  the  internal  and  external 
security  of  the  state.  Thus,  by  the  penal  code  of  France  it  is  made  an 
offense  to  levy  or  enroll  soldiers  without  the  authority  of  the  govern- 
ment, and  penalties  of  various  degrees  of  severity  are  denounced  against 
any  persons  who,  by  acts  not  approved  by  the  government,  may  have 
exposed  French  citizens  to  reprisals  or  the  state  to  a  declaration  of  war. 
These  provisions  have  been  adopted  in  the  penal  code  of  the  kingdom 
of  Italy,  in  that  of  the  Netherlands,  and  by  other  countries. 

The  law  known  in  England  as  the  foreign-enlistment  act  of  1819  be- 
longs to  the  same  class.  The  considerations  on  which  it  is  founded  are 
thus  stated  in  €he  preamble : 

Whereas  the  enlistmeut  or  eogagement  of  His  Majesty's  subjects  to  serve  Id  war 
in  foreign  service  without  His  Mtyesty's  license,  and  tlie  fitting  ont  and  equipping  and 
arming  of  vessels  by  His  Mtgesty^s  subjects  without  His  Majesty's  license,  for  warlike 
operations  in  or  against  the  dominions  or  territories  of  any  foreign  prince,  state,  or 
potentate,  or  persons  exercising  or  assuming  to  exercise  the  powers  of  government  in 
or  over  any  foreign  country,  colony,  province,  or  part  of  any  province,  or  against  the 
ships,  goods,  or  merchandise  of  any  foreign  prince,  state,  potentate,  or  persons  afore- 
said, or  their  subjects,  may  he  prejudicial  to  and  teiid  to  endanger  the  peace  and  welfare  of 
this  kingdom;  and  whereas  the  laws  in  force  are  not  sudicientiy  ciiectual  for  preventing 
the  same :  be  it  therefore  enacted,  &c. 

Laws  of  this  kind  serve,  among  other  purposes,  that  of  enabling  or 
assisting  the  state  which  enacts  them  to  discharge,  when  a  neutral  iu 
war,  the  duties,  and  protect  the  rights,  of  neutrality,  and.  they  inay 

_.  _  _  jOOg[e 


COUNTER  CASE  OF  GREAT  BRITAIN.  211 

therefore,  with  perfect  propriety,  be  described  as  having  that  object  iu 
view.  But  their  main,  tliough  not  always  their  sole,  purj)ose  is  to  re- 
strain whatever  may  tend  to  imperil  the  relations  of  the  state  with  for- 
eign powers;  they  are  framed  on  those  considerations  of  expediency  by 
which  all  legislation  is  governed  ;  and,  as  they  may  stop  short  in  some 
respects  of  the  provisions  of  international  law,  so  they  may  transcend 
them  in  others.  » 

It  has  sometimes  been  argued,  indeed,  though  not  with  success,  that 
the  law  of  nations  should  be  regarded  as  furnishing  an  interpre- 
[8]  tation  of  the  foreign-enlistment  act,  •and  confining  its  scope  to 
acts  which  can  be  shown  independently  to  be  within  the  prohibi- 
tions of  that  code.^  But  that  the  act  should,  on  the  contrary,  be  viewed 
as  extending  the  prohibitions  of  the  law  of  nations,  was  never,  to  the 
knowledge  of  Her  Majesty's  government,  contended  by  any  one,  and 
such  an  argument  would  certainly  receive  no  attention  from  any  judicial 
tribunal.* 

The  Government  of  the  United  States  has  appealed,  in  support  of  this 
erroneous  notion,  to  certain  English  authorities;  and  the  manner  in 
which  it  has  referred  to  them  cannot  be  left  unnoticed.  The  following 
sentence  is  given  as  a  quotation  from  a  dispatch  signed  by  Earl  Rus- 

^  See  the  arjirnment  of  the  conusel  for  the  defeodants  in  the  Alexaadria  case,  (Appen- 
dix to  the  Case  of  the  United  States,  vol.  v,  pp.  183  et  fteq.) 

*  A  constrnetion  contrary  to  that  which  the  United  States  contend  for  against  Great 
Britain  has  been  placed  by  the  Government  of  the  United  States  on  its  own  law.  In 
1841  the  then  Attorney-General  was  called  npon  to  advise  whether  the  building  in  the 
United  States  of  vessels  of  war  for  the  government  of  Mexico,  to  be  employed  against 
TexaH,  was  prohibited  by  the  act  of  1818.  Mr.  Legar<^  advised  (whether  rightly  or 
wrongly  is  not  materia])  that  it  was  so,  on  the  following  grounds:  **The  reasoning  on 
this  subject  is  shortly  this :  the  policy  of  this  country  is,  and  ever  has  been,  perfect  neu- 
trality and  non-interference  in  the  quarrels  of  others ;  but  by  the  law  of  nations  that 
neutrality  may,  in  the  matter  of  furnishing  military  supplies,  be  preserved  by  the  two 
opposite  systems,  viz,  either  by  furnishing  both  parties  with  perfect  impartiality  or 
by  furnishing  neither.  For  the  former  branch  of  the  alternative  it  is  superfluous  to 
cite  the  language  of  publicists,  which  is  express,  and  is  doubtless  familiar  to  yon.  If 
yon  sell  a  ship  of  war  to  one  of  the  belligerents,  the  other  has  no  right  to  complain,  so 
long  as  you  offer  him  the  same  facility.  The  law  of  nations  allows  him,  it  is  true,  to 
connscate  the  vessel  as  contraband  of  war,  if  he  take  her  ou  the  high  seas ;  but  he  ban 
no  ground  of  quarrel  with  j'ou  for  furnishing  or  attempting  to  furnish  it.  But,  with  a 
full  knowledge  of  this  undoubted  right  of  neutraU^  this  country  has  seen  fitj  with  regard  to 
ships  of  war  J  to  adopt  the  othei-  branch  of  the  alter  native— less  profitable  with  a  view  to 
commerce,  but  more  favorable  to  the  preservation  of  a  state  of  really  pacific  feeling 
within  her  borders:  she  has  forbidden  all  furnishing  of  them  under  severe  penalties. 
The  memorable  act  of  1794  consecrated  this  policy  at  an  early  period  of  our  Federal 
history,  and  that  act  was  only  repealed  in  1818  to  give  place  to  an  equally  decided  ex- 
pression of  the  legislative  will  to  the  same  effect.  Whatever  may  be  thought  of  the 
spirit  and  policy  of  the  law,  its  scope  and  objects  are  too  clear  to  be  misunderstood  ; 
*  and  I  am  of  opinion  that  the  case  stated  by  Mr.  Curtis  falls  fully  within  the  purview 
of  the  third  section." 

Mr.  Legard  afterward  wrote  a  further  opinion  to  the  same  effect,  holding  that  "  all 
trading  with  a  belligerent  in  ships  of  war,  ready  equipped  for  service,  was  contrary  to 
the  law  of  the  United  States."  "The  accompanying  prohibition  in  the  statute  of  all 
enlistments  in  the  Uuited  States  furnishes  a  strong  ground  to  support  this  opinion. 
Such  enlistments  (if  voluntary)  are  no  more  against  the  law  of  nations  than  equipping  and 
furnishing  ships;  yet  it  will  not  be  pretended  that  any  attempt  to  enlist  an  American 
citizen  within  our  borders,  however  covert  and  cautious,  and  wherever  the  service  is 
to  be  rendered,  or  the  first  step  tiiward  it  taken,  is  not  utterly  prohibited  by  the  act. 
However  popular  opinion  may  have  recently  changed  on  so  important  a  subject,  this 
act,  lik«  that  of  1794,  was  intended  to  secure,  beyond  all  risk  of  violation,  the  neutral 
and  pacific  policy  which  they  consecrate  as  our  fundamental  law.  The  framers  of  both 
acts  knew  perfectly  well  that  they  were  denying  to  our  citizens  rights  which  the  law  of  nations 
allowed  them  to  exercise  in  good  faith  for  commercial  puiyoses.  They  knew  the  price  they 
wei-e  paying  for  peace,  but  they  were  willing  to  pay  it.  This  act  is  a  proof  of  it."^ 
((>pinions  of  Attorneys-General  of  the  United  States,  vol.  iii^pp.  738,741 ;  Appendix  to 


British  Case,  vol.  v,  pp.  360,  363.) 
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8ell:  "That  the  foreign-enlistment  act  is  intended  in  aid  of  the  duties 
*  *  ot  a  neutral  nation.''^  What  were  the  words  of  Earl  Eussell ! 
They  were  these :  ''  Tliat  the  foreign-enlistment  act,  which  was  intended 
in  aid  of  the  duties  and  rights  of  a  neutral  nation,  can  only  be  applied,'' 
&c.  The  meaning  of  the  sentence  is  altered  by  leaving  out  two  of  the 
most  important  words.  Again,  the  report  of  a  commission  appointed 
in  18G7  to  consider  the  laws  of  Oreat  Britain  '*  available  for  the  enforce- 
ment of  neutrality,''  is  thus  referred  to : 

The  tribunal  uf  arbitration  wiU  search  the  whole  of  that  report,  and  of  its  varions 
appendixes,  in  vain  to  Hud  any  indication  that  that  distinguished  body  imagined,  or 
thoright,  or  believed  thjit  the  ujensures  which  they  recommended  were  not  "in  full 
conformity  with  international  oblij^ations."  On  the  contrary,  the  rommiasioners  say 
that,  so  far  as  they  can  see,  the  adoption  of  the  recommendations  will  bring  the  mnni* 
cipal  law  into  full  conformity  with  the  international  obligations.  Viewing  their  act« 
iu  the  light  of  their  powers  and  of  their  instrnctions,  the  United  States  feel  themselves 
justified  iu  asking  the  tribunal  to  ansume  that  that  eminent  body  regarded  the  acts 
which  they  proposed  to  prevent  by  legislation  as  forbidden  by  international  law,' 

What  is  the  passage  which  the  Government  of  the  United  States  has 
referred  to,  but  has  refrained  from  extracting  T    It  is  this: 

//•  maling  the  foregoing  recommendations  tee  have  not  felt  aurselr&i  bound  to  consider 
irhether  tvc  were  exceeding  what  could  actually  he  require4  bg  international  late,  but  we  are 
of  opinion  that,  if  tlioae  recommendations  should  be  adopted,  the  municipal  law  of  this 
realm,  available  for  the  enforcement  of  neutrality,  will  derive  increased  elficiency,  and 
will,  so  far  as  we  can  see,  have  been  brought  into  ooufonuity  with  your  Majesty's 
international  obligations.^ 

[9]  •Thus  by  leaving  out  the  words  in  which  the  commissioners 

observe  that  their  rex^ommendations  may  exceed  the  require- 
ments of  international  law,  and  by  using  in  one  sense  words  which  (as 
the  context  proves)  they  employed  in  another,  they  are  represented  as 
saying  the  very  thing  which  they  expressly  guarded  themselves  from 
being  supposed  to  say,  namely,  that  all  the  acts  which  they  proposed  to 
prohibit  were,  in  their  judgment,  already  forbidden  by  international 
law.* 

The  Government  of  the  United  States  further  assumes  that  the  same 
false  principle  is  to  be  applied  not  only  to  laws,  but  to  the  proclama- 
tions, orders,  and  regulations  issued  during  a  war  by  neutral  nations. 
These  also  are  to  be  supposed  to  prohibit  nothing  which  the  govern- 
ment that  issues  them  does  not  believe  to  be  interdicted  by  international 
law. 

Her  Majesty's  government  had  supposed  that  the  nature  of  these 
acts  and  orders  was  a  thing  perfectly  well  understood  by  the  United 
States,  as  it  certainly  is  by  maritime  nations  in  general.    They  are 
universally  understood  to  be  act«  done  in  the  free  exercise  of  that  right  ^ 
which  every  sovereign   state  possesses  to  regulate  the  access  of  bel- ' 
-ligerent  vessels  to  its  ports.    They  convey  no  admission  whatever  that 


1  Case  of  the  United  States,  p.  108. 

3  Ibid.,  p.  176. 

3  See  Keport  of  the  Commission,  p.  5 ;  Appendix  to  British  Case,  vol.  iii }  Appendix 
to  Case  ot  the  United  States,  vol.  iv,  p.  82. 

-•  At  page  117  of  the  Case,  the  judge  of  the  high  court  of  admiralty  (Sir  R.  J.  Philli- 
more)  is  cited  as  havinc  stated  (very  justly)  that  the  act  of  9th  Auj?ust,  1870,  has  the 
effect  of  enabling  the  British  governraent  to  fulfill  more  easily  than  heretofore  that 
particnlar  class  of  international  obligations  which  may  arise  out  of  the  conduct  of  Her 
Majesty's  subjects  toward  belligerent  foreign  states  with  which  Her  Majesty  is  at  peace. 
No  doubt  it  has.  This  quotation  is  as  irrelevant  as  those  introduced  at  pp.  118-1*22,  in 
order  to  prove  that  the  law  of  nations  has  been  regarded  as  forming  part  of  the  com- 
mon law  of  England,  a  proposition  sometimes  stated  too  largely,  but  which,  correctly 
understood,  has  been  denied  by  no  one,  and  in  no  way  assists  the  argument  of  tho 

iJnited  States.  ^  r^n,n]i> 
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what  they  enjoin  is  enjoined,  or  that  what  they  prohibit  is  prohibited, 
by  the  law  of  nations.  In  some  cases  this  may  be  so;  commonly  it  is 
not  so.  But  the  acts  themselves,  whether  they  happen  to  coincide  with 
rules  of  international  law  or  not,  are  voluntary  and  discretionary. 
They  are  done  in  exercise  of  a  right,  not  in  performance  of  an  obliga- 
tion. 

The  foregoing  remarks  have  been  drawn  from  the  British  government 
by  the  attempt  made  in  the  Case  of  tlie  United  States  to  introduce  into 
this  controversy  an  assumption  which  is  clearly  erroneous:  the  assump- 
tion, namely,  that  whatever  is  or  was  prohibited  by  British  law  or  by 
the  orders  or  proclamations  of  the  British  government  ought,  as  against 
Great  Britain,  to  be  held  to  be  prohibited  by  the  law  of  nations. 

Thus  it  is  asserted^  that  all  the  acts  prohibited  by  the  2d,  5th,  6th,  7th, 
and  8th  sections  of  the  foreign-enlistment  act  must  be  held,  as  against 
Great  Britain,  to  be  acts  which  a  neutral  government  "ought,^  or  '*was 
bound,"  not  to  permit  to  be  done  within  its  jurisdiction,  and  were  viola- 
tions of  the  international  duties  "of  a  neutral ;^  that  the  foreign-enlist- 
ment act  defines  and  recognizes  the  "principles  and  duties''  "obligatory 
on  the  nation  in  its  relations  with  other  powers;"  that  the  act  of  1870 
was  "intended,  at  least  as  against  the  British  government^  as  a  re  enact- 
ment of  the  law  of  nations ;"  that  the  restrictions  placed  by  the  British 
government  on  the  stay  of  belligerent  vessels  in  its  ports  are  to  be  re- 
garded as  commanded  by  international  law,  instead  of  being,  what  they 
really  were,  regulations  issued  in  the  free  exercise  of  the  sovei^eign  rights 
of  a  neutral  power;  lastly,  that  the  supposed  rules  or  principles  of 
international  law  thus  extracted  from  British  laws  and  ordinances  may 
and  ought  to  be  applied  by  the  tribunal  against  Great  Britain^  without 
being  recognized  by  it  as  applicable  under  like  circumstances  against 
other  neutral  nations  in  general. 

Her  Britannic  Majesty's  government  declares,  on  the  contrary,  in  the 
most  explicit  manner,  that  the  law  to  which  it  has  submitted  its  con- 
duct, and  by  which  it  has  consented  to  be  tried,  is  the  international  law 
recognized  in  common  by  all  civilized  states,  coupled  witli  the  three 
rules  embodied  in  the  treaty ;  that  this  law  is  to  be  gathered,  not  from 
British  statutes  or  ordinances,  but  from  the  general  consent  of  nations, 
evidenced  by  their  practice  ;  and  that  the  laws  and  ordinances  of  Great 
Britaiil  herself  can  be  apj)ealed  to  only  for  the  single  purpose  of  pro\ing 
that  her  government  was  armed  with  sufficient  power  to  discharge  its 
international  duties,  and  not  for  the  purpose  of  extending,  any  more 
than  of  restricting,  the  range  of  those  duties. 

ARGUMENT  OP  THE  UNITED  STATES. — ALLEGED  DUTY  OF  A  GOVERN- 
MENT TO  ENFORCE  ITS  OWN  LAWS  AND  REGULATIONS. 

At  page  211  of  its  Case,  the  Government  of  the  United  States  lays 

down,asagainstGreatBritain,the  general  proposition    ^iwcj  duty  or  • 

[10]      that  a  neutral  is  bound  to  enforce  its  laws  and  its*"  ex-  iL7;;Tr°uwri.w". 

ecutive  proclamation."  It  appears  to  contend  for  the  """i '^•^«"'«t«'.n'. 
same  proposition  at  page  108.  But,  at  pages  122,  123,  it  expressly 
guards  itself  against  l^ing  supposed  to  admit  that  Great  Britain, 
against  whom  this  supposed  principle  is  pressed,  would  herself,  if  the 
case  were  reversed,  be  entitled  to  the  advantage  of  it  against  the  United 
States  or  against  other  nations.  The  arbitrators,  therefore,  are  solicited 
to  assume  that  Great  Britain  was  bound  to  enforce  her  laws  and  ordi- 

» Case  of  United  States,  pp.  109, 110, 118, 125,  210,  21^^  GoOqIc 
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nances  so  far  as  they  were  in  favor  of  the  United  States,  with  the  un- 
ilerstaudiug  that  the  decision  is  not  to  imply  that  any  corresponding 
obligation  was,  or  is,  incutubent  on  the  United  States  or  on  other  i)owers 
toward  Great  Biitain. 

In  defense  of  this  extraordinary  suggestion  it  is  pleaded  that  "  in 
1793,  during  General  Washington's  administration,  the  representative 
of  Great  Britain  in  the  United  States  pointed  out  to  Mr.  Jefferson,  who 
was  then  Secretary  of  State,  acts  which  were  deemed  by  His  Britannic 
Majesty^s  gavernment  to  be  ^breaches  of  neutrality^  done  in  'contravention 
of  the  President's  proclamation '  of  neutrality,  and  he  invited  the  United 
States  to  take  steps  for  the  repression  of  such  acts  and  for  the  restora- 
tion of  captured  prizes,"  and  that "  it  appears  that  the  United  States  com- 
plied with  these  requests."  It  will  be  seen  that  the  representations  then 
made  on  the  part  of  this  country  to  the  United  States  were  founded  on 
the  character  of  the  acts  themselves,  which  were  deemed  by  the  British 
government  to  be  breaches  of  neutrality,-  and  not  upon  the  fact  that 
they  were  prohibited  by  the  President's  proclamation.  Further  com- 
ment on  this  supposed  precedent,  which  will  hereafter  be  examined  for 
a  different  purpose,  is  here  unnecessar\'. 

The  international  duties  which  Great  Britain  acknowledges  toward 
other  states  she  will  at  all  times  hold  herself  entitled  to  enforce  against 
them.  And  she  would  not  have  expected  that,  under  any  circumstances, 
the  United  States  could  have  taken  a  different  view. 

Disregarding  the  attempt  to  confine  the  operation  of  it  to  a  single 
power.  Her  Majesty's  government  cannot  admit  the  proposition  for  which 
the  Government  of  the  United  States  contends.  Setting  aside  those 
cases  in  which  the  law  or  ordinance  serves  only  as  a  means  of  enabling 
the  government  to  discharge  an  antecedent  international  obligation, and 
cases  in  which  the  omission  to  enforce  it  would  be  an  instance  of  willful 
partiality  or  a  violation  of  an  express  or  tacit  engagement,  it  cannot  be 
admitted  that  a  state  is  bound  by  any  international  duty  toward  other 
states  to  execute  or  enforce  its  own  ordinances  or  laws  within  its  own 
territory.  A  state  is  bound  to  enforce  the  laws  which  afford  protection 
to  life  and  property,  for  the  benefit  of  commorant  foreigners  as  well  as 
for  that  of  its  own  citizens ;  because  it  is  a  principle  universally  rec- 
ognized that  foreign  residents  obeying  the  laws  are  entitled  to  the 
protection  which  they  bestow.  Here  there  is  an  antecedent  duty.  But 
a  state  is  not  bound  to  enforce  revenue  laws  of  its  own,  from  which  an 
incidental  advantage  may  be  reaped  by  some  foreign  nation  or  its  citi- 
zens ;  for  here  there  is  no  antecedent  duty.  Still  less  can  it  be  allowed, 
in  the  absence  of  any  antecedent  obligation,  that  in  executing  its  own 
laws  a  state  is  bound,  in  relation  to  other 'states,  to  the  exercise  of 
active  vigilance  and  exact  diligence,  or  that  it  owes  them  compensation 
for  any  loss  they  may  conceive  themselves  to  have  sustained  through  a 
default  in  this  respect.  The  comity  of  nations,  indeed,  permits  repre- 
sentations and  remonstrances  to  be  made  by  one  government  to  another 
in  cases  where  no  strict  right  exists.  Nor  is  Her  Majesty's  government 
disposed  to  deny  that  cases  may  occur  in  which,  through  a  reasonable 
confidence  that  the  laws  and  ordinances  of  a  particular  state  would  be 
executed  according  to  their  t«mor,  losses  may  have  been  incurred  by 
another  state  or  its  citizens  or  subjects  for  which  some  reparation  might 
fairly  and  equitably  be  made.  But  the  claim  for  compensation  in  such 
cases  arises  from  special  circumstances,  and  appeals  to  inteniational 
comity  and  an  enlarged  sense  of  equity,  not  to  strict  right.  Great 
Britain  is  willing  to  go  as  far  as  any  state  has  ever  gone  in  this  direc- 
tion.   The  British  government  has  never  denied,  on  the  contrary,  it  has 
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at  all  times  freely  and  readily  admitted,  that  tbe  United  States  bad 
reasonable  ground  to  expect  that  tbe  provisions  of  the  foreign-enlist- 
ment act  would,  like  the  other  municipal  laws  of  Great  Britain,  be  fairly 
executed,  even  where  they  might  exceed  tbe  ascertained  limits  of  the  law 
of  nations.  This  consideration,  and  the  wish  that  every  cause  of  com- 
plaint on  the  part  of  the  United  States  should  be  completely  and  effect- 
ually removed,  together  with  the  desire  to  make  satisfactory  provision 
for  the  future,  induced  Her  Majesty's  government,  in  concluding  the 
treaty  of  Washington,  to  consent  that  a  retrospective  effect  should  be 
given  to  the  three  rules  inserted  in  the  VI th  Article  of  that  treaty. 

RECAPITULATION. 

The  conduct  of  Great  Britain  in  this  matter  is  to  be  tried  by  the  three 
rules  of  tbe  treaty  of  Washington,  coupled  with  such 
[11]      general  principles  of  international  law,  not  *incon-       Recapuuiatiun. 

sistent  with  those  rules,  as  may  appear  to  have  been 
applicable  to  the  case.  The  general  principles  of  international  law  are 
to  be  collected  from  those  sources  to  which  it  is  customary  to  have  re- 
course, and  not  from  the  municipal  law  of  Great  Britain,  nor  from  ad- 
ministrative acts  or  regulations  of  the  British  goveriunent ;  and  these 
are  to  be  applied,  as  against  Great  Britain,  in  the  same  manner  in  which 
they  would  be  applied,  under  like  circumstances,  against  the  United 
States  or  any  other  sovereign  stat«. 

ARGUMENT  OF  THE  UNITED  STATES. — EXTENT  OF  NEUTRAL  OBLI- 
GATIONS, AS  DEDUCED  FROM  THE  THREE  RULES  AND  FROM  GEN- 
ERAL PRINCIPLES  OF  INTERNATIONAL  LAW. 


tier  Britannic  Majesty's  government  proceeds  to  remark  upon  that 
part  of  the  OavSe  of  the  United  States  in  which  the  Gov-  Kxtem  of  neuu^i 
erument  of  the  United  States  has  explained  and  endeavored  dm-Jdrromihrthr'^ 
to  support  its  view  of  the  extent  of  the  duties  of  a  neutral  er'^r^'iprcronn: 

TlOWPr  lemalional  Ihw. 

The  British  government  deems  it  right  here  to  observe  that  the  ques- 
tions submitted  to  the  tribunal  are  not  of  an  abstract  or  speculative 
character.  The  arbitrators  have  not  to  consider  and  determine  what 
rules  might  with  advantage  be  laid  down  for  the  regulation  of  the  con- 
duct of  neutral  powers  during  war ;  what,  under  such  rules,  would  have 
been  the  duty  of  Great  Britain,  or  whether  Great  Britain  acted  in  accord- 
ance with  that  standard  of  duty.  They  have  to  deal  with  facts.  Inju- 
ries are  alleged  to  have  been  inflicted  by  Great  Britiiin  and  sustained 
by  the  United  States.  Eeparation  is  claimed  for  those  injuries.  There 
can  be  no  injury  without  some  violation  of  a  duty  actually  existing  at 
the  time.^  The  arbitrators,  before  they  decide  against  Great  Britain, 
must  be  satisfied  that  there  was  such  a  violation  of  duty.  They  must 
be  satisfied,  therefore,  in  the  first  place,  that  the  alleged  duty  really 
existed.  They  must  bo  satisfied,  further,  that  the  violation,  if  any,  was 
such  that  reparation  may  justly  be  awarded  for  it  in  money — that  is, 
that  it  was  the  direct  cause  of  some  substantial  and  appreciable  loss  to 
the  party  claiming  reparation. 

^  The  general  definition  of  **cMfpa"  or  "/ante"  applies  to  international  iiguries,  as  well 
as  to  injurieti  inflicted  and  sustained  by  individuals.    *'Le  d<^biteur  est  en  faute  soit 

auUl  contrevient  h.  I'obligation  de  ne  pas  faire,  soit  riuand  il  u*ex^cnte  pas  obligation 
e  faire,  soit  quand  il  n'a  pas  apportd  dans  I'exdcution  ou  dans  raccomplissemeut  de 
cette  obligation  tons  les  soins  anxquels  il  6tait  tenu." — Le  Droit  civil  fran^is,  par 
ZachariWf  annate  par  G,  Maasd  et  Ch.  Verg^j  sec,  548.  ^  j 
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The  neutral  duties  which  it  is  alleged  by  the  United  States  that 
Great  Britain  failed  to  discharge  are  of  two  classes,  which  should  be 
kept  distinct  from  each  other.    They  relate  to — 

(A.)  The  original  fitting  out,  arming,  or  equipping  in  neutral  ports 
of  vessels  intended  for  the  naval  service  of  a  belligerent,  and  the 
original  departure  from  the  jurisdiction  of  the  neutral  of  vessels  in- 
tended for  such  service,  and  adapted  for  war  wholly  or  in  part  within 
such  jurisdiction. 

(B.)  The  admission  into  the  ports  or  waters  of  a  neutral  of  vessels  in 
the  naval  service  of  a  belligerent,  whether  such  vessels  were  or  were 
not  originally  adapted  for  war  within  the  jurisdiction  of  the  neutral, 
and  acts  done  by  or  in  respect  of  vessels  so  admitted. 

The  question  what  measure  of  diligence  or  care  may  justly  be  de- 
manded of  a  neutral  government  in  the  prevention  of  acts  on  the  part 
of  its  subjects  or  citizens  which  are  inconsistent  with  neutrality,  and 
the  question  in  what  cases  and  on  what  accounts  reparation  may  justly 
be  awarded,  are  again  distinct  from  the  foregoing,  and  have  to  be  con- 
sidered.separately. 

(A.)  ORIGINAL  EQUIPMENT,  ETC.,  OF  BELLIGERENT  VESSELS  IN  NEU- 
TRAL PORTS. 

As  to  neutral  duties  falling   under  the  first  of  these  heads.  Her 
(A.)  oriitin«i  Britannic  Majesty's  government  adheres  to  what  is  laid 
7^^S"!SLu  m^a-  down  in  the  three  rules  embodied  in  the  sixth  article  of  the 
trniporu.  trcaty,  and  more  particularly  in  the  first  of  those  rules. 

The  British  government  is  well  convinced  that  these  rules  go  beyond 
any  definition  of  neutral  duty,  which,  up  to  that  time,  had  been  estab- 
lished by  the  law  or  general  practice  of  nations ;  but  it  refrains  from 
arguing  that  question,  hoUlfng  that  the  discussion  of  it  is  precluded, 
except  so  far  as  may  be  necessary  for  the  purpose  of  dealing  with  argu- 
ments founded  on  an  assumed  state  of  international  law,  as  divStinct 
from  an  undertaking  by  Her  Majesty  to  act  upon  the  rules.  By  common 
consent  the  rules  are,  for  the  purposes  of  this  arbitration,  to  be 
[12]  *taken  as  applicable  to  the  case.;  it  is  to  be  assumed,  without 
dispute  on  either  side,  for  the  purpose  of  this  arbitration,  that 
the  obligations  which  they  purport  to  express  were  such  as  Groat 
Britain  had  undertaken  to  perforin. 

Since,  however,  the  Government  of  the  United  States  has  thought 
proper  to  enter  into  the  question  at  some  length.  Her  Majesty's  govern- 
ment deems  it  not  improper  to  repeat  here  a  statement  already  made  in 
its  case  presented  to  the  tribunal. 

"The  case,^  it  was  there  said,  "of  a  vessel  which  is  dispatched  from 
a  neutral  port  to  or  for  the  use  of  a  belligerent,  after  having  been  pre- 
pared within  the  neutral  territory  for  warlike  use,  is  one  which  may  be 
regarded  from  different  points  of  view  and  may  fall  within  the  opera- 
tion of  different  principles.  The  ship  herself  may  be  regarded  merely 
as  an  implement  or  engine  of  war,  sold  or  manufactured  to  order  within 
neutral  territory,  and  afterward  transported  therefrom,  and  the  whole 
transaction  as  falling  within  the  scope  of  the  principles  applicable  to 
the  sale,  manufacture,  shipment,  and  transportation  of  articles  contra- 
band of  war ;  or,  on  the  other  hand,  the  preparation  and  dispatch  of 
the  ship  may  be  viewed  as  being  really  and  in  effect  the  preparation 
and  commencement  of  a  hostile  expedition.  The  circumstances  of  each 
case  can  alone  determine  from  which  of  these  two  points  of  view  it  may 
most  fitly  be  regarded,  and  to  which  class  the  transaction  ought  to  be 
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assigned.  But  the  diflBculty  of  drawing  a  clear,  precise,  and  intelligible 
line  between  these  two  classes  of  transactions  has  always  been  consid- 
erable in  theory'  and  still  greater  in  practice;  and  it  was  enhanced  to 
the  utmost  during  the  civil  war  by  the  ingenuity  and  audacity  of 
American  citizens,  who  were  engaged  in  carrying  on  hostilities  against 
the  Government  of  the  United  States,  and  were  desirous  of  availing 
themselves  for  this  purpose  of  the  ship-building  and  manufacturing  re- 
sources of  Great  Britain.  This  will  suflSciently  appear  from  the  narra- 
tive which  follows ;  and  it  will  be  seen  also  how  serious  and  incessant 
were  the  trouble  and  embarrassment  which  these  enterprises  occasioned 
to  Her  Majesty's  government.  It  is  by  the  many  diflBculties  encoun- 
tered and  by  the  experience  acquired  during  the  war  that  Her  Majesty^s 
government  was  flnall}'  led  to  the  conclusion  that  it  was  expedient,  not 
only  to  enlarge  the  scope  of  its  municipal  law  in  relation  to  this  subject 
beyond  what  has  hitherto  been  deemed  necessary  in  any  other  country, 
but,  further,  to  accept  for  itself,  and  propose  to  other  i>owers,  rules  of 
international  obligation  somewhat  more  stringent  and  comprehensive 
than  are  to  be  found  in  earlier  expositions  of  the  law  of  nations.'' 

The  British  government  believes  that  the  arbitrators  would  search  in 
vain  in  text-books  of  acknowledged  authority  anterior  to  the  civil  war, 
and  in  the  general  practice  of  maritime  nations,  for  any  proof  or  ac- 
knowledgment of  a  duty  incumbent  on  neutral  governments  to  prevent 
their  citizens  or  subjects  from  supplying  belligerents  with  ships  adapted 
for  warlike  use.  They  would  find  it,  indeed,  asserted,  on  the  one  hand, 
that  among  the  duties  of  a  neutral  government  is  that  of  preventing 
hostile  expeditions  in  aid  of  either  belligerent  from  being  organized 
within  and  dispatched  from  its  territory.  They  would  not,  on  the  other 
hand,  find  the  sale  or  delivery  to  a  belligerent  by  a  citizen  or  subject  of 
the* neutral  of  a  vessel  adapted  for  war  classed  among  the  acts  which 
the  neutral  government  is  bound  to  prevent,  nor  would  they  find  any 
distinction  drawn  in  this  respect  between  the  sale  and  delivery  of  a 
vessel  built  to  order  and  that  of  a  vessel  not  built  to  order.* 

It  is  true  beyond  controversy  that,  at  the  time  when  the  events  oc- 
curred out  of  which  the  claims  of  the  United  States  have  arisen,  the 
mere  sale  and  delivery  of  a  vessel  adapted  for  war  in  a  neutral  i)ort  to 
a  belligerent,  and  the  mere  construction  of  such  a  vessel  to  the  order 
and  for  the  use  of  a  belligerent,  had  not  been  declared  by  any  authority 
to  be  acts  which  the  neutral  government  was  under  an  obligation  to 
prevent,  or  which  violated  any  neutral  duty.  And  it  must  never  be 
forgotten  that  the  obligations  of  international  law  are  such  as  have 
been  received  and  acknowledged  by  the  general  consent  of  nations.  No 
private  opinions  or  theoretical  developments  of  the  principles  on  which 
they  are  supposed  to  rest  can  ever  constitute  new  international  obliga- 
tions or  enlarge  the  old  till  they  have  been  themselves  generally  ac- 
knowledged and  received.  It  would  seem,  indeed,  to  be  inconsistent 
with  neutrality  for  a  neutral  power  to  introduce  or  admit,  during  war, 
innovations  on  these  subjects  to  the  prejudice  of  either  belligerent. 

It  is  true,  also,  that  it  was  a  question  at  the  least  of  reasonable  and 
serious  doubt,  whether  either  of  these  classes  of  acts  was  a  contraven- 
tion of  the  municipal  law  of  England  or  would  have  been  a  contraven- 
tion of  that  of  the  United  States.  Simple  justice  demands  that  this 
should  be  steadily  kept  in  view  in  determining  whether,  in  any 
[13]      of  the  cases  brought  *before  the  arbitrators,  there  was,  on  the 

^  Some  citations  bearing  on  this  question  are  ooUected  in  an  annex  (A)  at  the  end  of 
this  counter  case.  ^-^  ^ 
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part  of  the  British  government  or  any  of  its  subordinate  officers, 
sucli  a  defect  of  promptitude  or  decision  as  to  amount  to  culpable  neg- 
ligence. It  is  material  to  be  borne  in  mind,  in  considering  what  facts 
were  known  to  the  government,  what  those  facts  proved  or  did  not 
prove,  and  what,  upon  the  facts  which  were  known  to  it,  and  on  which 
alone  it  could  act,  it  was  the  duty  of  the  government  to  do. 

It  has  been  already  stated  to  the  arbitrators,  in  the  case  presented  to 
them  on  the  part  of  Great  Britain,  that,  in  the  judgment  of  Her  Majes- 
ty ^s  government  and  its  official  advisers,  the  si>ecial  adaptation  of  a  ves- 
sel to  warlike  use  was  among  the  acts  prohibited  by  the  foreign-enlist- 
ment act,  provided  there  were  sufficient  proof  that  she  was  intended  for 
the  service  of  a  belligerent,  although  the  vessel  might  not  be  actually 
armed  so  as  to  be  capable  of  immediate  employment  for  war.  The  pro- 
visions of  the  acts  are  not,  as  has  been  already  observed,  to  be  regarded 
as  declaratory  of  the  law  of  nations.  But  Her  Majesty's  government 
agrees  that  by  the  second  clause  of  the  first  rule  it  was  the  intention 
of  the  high  contracting  parties  to  preclude  any  question  on  this  point 
from  being  raised  before  the  arbitrators,  with  reference  to  the  words 
"fitting  out,  arming,  or  equipping''  in  the  first  clause. 

Great  Britain  does  not,  on  this  or  any  other  point,  desire  to  raise 
or  dispute  before  the  arbitrators  any  doubtful  or  obscure  questions  of 
public  law.  She  desires,  on  the  contrary,  that  they  should  be  relieved,  as 
far  as  possible,  from  the  necessity  of  considering  such  questions,  and 
she  expects  from  them  a  fair  and  just  decision  on  ascertained  facts, 
tried  by  the  application  of  admitted  principles,  or  of  plain  and  legitimate 
inferences  from  admitted  principles.  She  accepts  as  applicable  to  the 
case,  and  as  substantially  sufficient  for  an  equitable  adjudication  on  it, 
the  proposition  that  a  neutral  government,  which  has  assented  to  the 
rules  laid  down  in  the  sixth  article  of  the  treaty,  is  bound — 

First.  To  use  due  diligence  to  prevent  the  fitting  out,  arming,  or  equipping,  within 
its  jurisdiction,  of  any  vessel  which  it  has  reasonable  grounds  to  believe  is  intended 
to  cruise  or  to  carry  on  war  against  a  power  with  which  it  is  at  peace;  and  also  to  use 
like  diligence  to  prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to, 
cruise  or  carry  on  war  as  above,  such  vessel  having  been  specially  adapted,  in  whole 
or  in  part,  within  such  jurisdiction,  to  warlike  use. 

Secondly.  Not  to  permit  or  suffer  either  belligerent  to  make  use  of  its  ports  or 
waters  as  the  base  of  naval  operations  against  the  other,  or  for  the  purpose  of  the 
renewal  or  augmentation  of  military  supplies  or  arms,  or  the  recruitment  of  men. 

Thirdly.  To  exercise  due  diligence  in  its  own  ports  or  waters,  and,  as  to  all  persons 
within  its  jurisdiction^  to  prevent  any  violation  of  the  foregoing  obligations  and 
duties. 

She  accepts  these  rules,  not  with  the  refinements  of  moaning  and  the 
overstrained  rigor  of  construction  which  are  applied  to  them  in  the  Case 
of  the  United  States,  but  according  to  their  obvious  purport,  and  as 
they  would  naturally  be  understood  by  persons  conversant  with  the 
law  and  practice  of  nations;  and  she  maintains  that  the  British  gov- 
ernment did  not  at  any  time  during  the  war,  in  respect  of  any  of  the 
vessels  to  which  the  claims  of  the  United  States  relate,  or  of  any  other 
vessels,  fail  to  use  the  due  diligence  which  the  rules  require. 

(B.)   ADMISSION  OF  BELLiaERENT  VESSELS  INTO  NEUTRAL  PORTS. 

With  respect  to  the  admission  of  belligerent  ships  of  war  into  neutral 

B)  Admission  of  P^^^^?  ^^®  priuciplcs  of  the  law  of  nations  are  clearly  set- 

beihs^reaf^'Tc^rd.  tlcd,  uot  ouW  by  the  general  consent  of  publicists,  but  by 

i mo  neatral  porta.  ill-?  i.-  ' 

a  long  and  nearly  unitorm  practice. 
It  is  the  right  of  a  neutral  government,  at  its  absolute  discretion, 
either  to  refuse  admission  or  to  grant  it,  and  extend  ta  the  vessels 
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80  admitted  all  the  ordinary  bospitalitiea  of  a  friendly  port,  on  such 
conditions,  and  subject  to  such  regulations,  if  any,  as  the  neutral  gov- 
ernment may  think  fit  to  make ;  provided  only  that  the  same  facilities 
be  offered  to  both  belligerents  indifferently,  and  that  such  vessels  be 
not  permitted  to  augment  their  military  force,  or  increase  or  renew 
their  supplies  of  arms  or  munitions  of  war,  within  the  neutral  territory. 
A  neutral  government  is  not  required  by  the  law  or  practice  of 
nations  to  place  any  restrictions  whatever  upon  the  liberty  which  it 
accords  of  purchasing  provisions,  coal,  and  other  supplies,  (not  being 
supplies  of  arms  or  munitions  of  war.)  It  is  not  a  principle  or  rule  of 
the  law  of  nations  that  the  supplies  purchased  should  be  limited  to  the 
quantity  necessary  for  enabling  the  vessel  to  gain  the  nearest  port  of 
her  own  country  or  of  an  ally.  No  such  principle  was  ever,  so  far  as 
Her  Majesty's  government  is  aware,  admitted  or  contended  for  by  any 
maritime  power.  On  the  contrary,  it  has  been  the  constant 
[14j  practice  *to  allow  belligerent  vessels  to  repair,  refit,  and  supply 
themselves  with  stores,  and  fuel,  with  the  avowed  intention  of 
continuing  to  cruise.  So  also  belligerent  ships  may  be  either  permitted 
or  forbidden,  at  the  pleasure  of  the  neutral,  to  bring  in  prizes,  to  retain 
possession  of  them,  or  ev^en  to  sell  them,  although  there  can  be  no  con- 
demnation of  them  as  prize  by  any  authority  locally  situate  within  the 
neutral  territory.  Special  restrictions  may  undoubtedly  be  imposed  by 
the  neutral  government  if  it  think  tit,  but  they  may  be  revoked  at  any 
tiuie,  and  do  not  confer  any  right  on  either  belligerent.  All  that  a  bel- 
ligerent has  a  right  to  demand  is,  that  restrictions  imposed  on  him  shall 
be  imposed  on  his  enemy  likewise.^ 


>  These  propositions  are  so  familiar  that  they  do  not  need  to  bo  supported  by  the 
citation  of  authorities.  The  subjoined  extracts  from  some  of  the  most  recent  writers 
of  note  may,  however,  serve  to  iUustrate  them : 

**  Les  r^gIe8  relatives  k  Vacchs  et  au  s^Jour  momentan^  des  bAtiments  dans  les  ports 
et  dans  les  rades  Strangers  resteut  les  monies  en  temps  de  paix  quVn  temps  de  guerre. 
Sauf  les  limitations  cousenties  par  traitd,  les  port«,  les  rades,  et  les  mers  ten'itorialcs 
neutres  sontuii  asile  ouvertaux  bdtiments  de  guerre  des  bell ig<5 rants,  snrtout  lorsqu'ils 
s'y  pr6sentent  en  uombre  limit<$;  ils  y  sout  admis  k  s'y  procurer  les  vivres  n^cessaires 
et  i  y  faire  les  reparations  indispensables  pour  reprendre  la  mer  H  se  livrcr  de  nouveau 
aux  op&ations  de  (/ueii-Cj  sans  que  I'^tat  neutre  viole  par  \h  les  devoirs  de  la  neutrality 
comme  il  les  violerait,  au  contraire,  s'il  accordait  un  traitement  semblable  h  des  trou- 
l>e8  de  terre  belli^jdrantes  qui  viendraient  chercher  un  refuge  sur  son  territoire ;  en 
pareil  cascelles-ci  doivent  6tre  ddsarm^es  et  61oign6*s  du  thSttre  de  la  guerre.  Cette 
difference  de  traitement  est  attribute,  communement,  par  les  publicistes,  ainsi  que 
I'^uonce  encore  un  auteur  allemand  modeme,  aux  consequences  de  rimmunite  du 
pavilion  et  au  principle  que  les  navires  de  guerre  sout  une  portion  du  territoire  de  la 
nation  h  laqnelle  ils  appartieunent.  Nous  aimons  mieux  en  chercher  les  vdritables 
motifs  dans  les  conditions  si  ditferentes  de  Texisteuce  maritime  et  dans  les  necessitds 
indispeusables  de  la  navigation  et  de  la  vie  des  hommes  sur  un  element  aussi  terrible 
parfois  que  la  mer." — Ortolan  :  Rbgles  Internationales  et  diplomatic  de  la  merj  (4th  edition, 
vol.  ii,  p.  286.) 

"  Sous  la  reserve  de  ces  di verses  circonstances,  Tasile  que  les  navires  et  les  corsaires 
reguliers  des  puissances  belligerantes  sont  admis  j!^  recevoir  dans  les  portes  neutres  s'ap- 
plitpie  aussi  k  ceux  de  ces  navires  qui  arrivent  avec  des  prises.  Un  etat  neutre  n'ayant 
pas  le  droit  de  s'ingerer  d«ns  les  resultats  des  actes  exerces  par  un  belligerant  en  con- 
formite  de  lois  de  la  guerre,  du  moment  que  le  capteur  a  hisse  le  pavilion  de  I'etat 
auquel  il  appartient  li  bord  de  la  prise  quMl  a  faite,  cette  prise  doit  6tre  consideree, 
provisoirement  du  moins,  comme  propriete  de  cet  etat  ou  des  sujets;  et  k  ce  titre  on 
est  fonde  h  redamer  pour  elle  I'hospitalite  dans  les  ports  amis. 

"Cep«»ndant  il  ne  faut  pas  perdre  de  vue  que  chaque  etat,  ayant  la  propriete  et  la 
police  de  ses  ports,  est  libre,  en  principe,  d'en  ouvrir  et  d*en  fermer  Tentree,  selon 
qu'il  le  juge  convenable  aux  interAts  ou  h  la  tranqulUite  du  pays,  et  que  les  belligerants 
ne  pen  vent,  par  consequent,  en  redamer  Tentreo,  pour  leurs  navires,  ni  pour  les  prises 
qu'ils  out  faiths,  comme  uu  droit  qui  leur  appartieudrait." — Ibid.,  vol.  ii,  p.  303. 

"Le  droit  d'asile  maritime  ditf^re  essentiellement  de  celui  que  les  neutres  peuvent 
exercer  en  faveur  des  belligerants  sur  le  territoire  continental.    Dans  les  guerres  ter- 
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[15]       *F1RST  LIMITATION  SUGGESTED  BY  THE  UNITED  STATES. 

It  has  been  necessary  for  Her  Britannic  Majesty's  government  to 
recall  the  attention  of  the  tribunal  to  these  well-known  and  elementary 
maxims,  because  the  Government  of  the  United  States  has  not  only 
endeavored  to  fix  upon  the  regulations  and  instructions  which  the 
British  government  deemed  it  expedient  to  issue  during  the  war  to  its 
own  officers,  a  character  which  they  did  not  possess,  that  of  acknowledg- 


restres  loreqn'une  arm^e,  fuyaut  dpvant  son  ennemi,  vietit  Be  refugier  sur  un  t«rritoire 
nentr©  eHe  y  est  re^ue,  il  est  vrai ;  ©lie  y  trouve  tous  lee  secours  d'huraanitd.  Mais 
Faring  est  dissoute,  les  hommes  qui  la  composent  sont  d^sarm^s  et  61oigD6s  du  tbd^tre 
delagiierre;  eii  uu  mot,  on  remplit  les  devoirs  d'humanit^  ik  regard  des  individus, 
mais  on  n'accorde  pas  Vasile  tk  Parm^e  pris  comme  corps.  Le  neutre  qui,  au  lieu  d^agir 
ainsi  que  je  viens  de  le  dire,  accueillerait  les  troupes  ennemies,  leur  fonrnirait  des 
vivre«,  leur  donnerait  le  temps  de  se  remettre  de  lenrs  fatigues,  de  soigner  leurs  mala- 
des  et  leurs  blesses,  et  leur  permettrait  ensuite  de  retoumer  sur  le  th^dtr©  des  opera- 
tions militairea,  n©  serait pas  cousid^rd  comme  neutre;  il manquerait  ii  tous  les  devoirs 
de  son  ^tat.  L^isile  maritime,  au  contraire,  consiste  k  reeevoir  dans  les  rades  ferm^es, 
ui^me  dans  les  ports,  les  bdtimeuts  des  bellig^rants ;  que  leur  entree  soit  volontair©  ou 
n^cessitde  par  la  temp^te,  par  le  manque  de  vivres  on  par  toute  autre  cause,  ro6me  par 
la  poursuite  de  Pennemi.  Les  vaisseaux  admispeuvent  acbeter  les  vivres  qui  leur  sont 
n^cessaires,  r^parer  les  avaries  fjiites,  soit  par  les  accidents  de  mer,  soit  par  le  combat, 
soigner  leurs  malades  ou  leurs  bless<^,  puis  sorHr  librement  pour  aller  livre)'  de  nouveavx 
combats.  lis  ne  sont  pas,  par  consequent,  soumis  au  d<5sarmement,  comme  les  troupes 
de  terre. 

^'Galiani  et  Azuni  attribuent  cette  difference  h  celle  qui  existe  entre  la  terre  et  la 
mer,  entre  les  daugers  qui  meuaceut  le  marin  et  ceux  auxquels  eat  expose  le  soldat. 
Ce  dernier  ne  peut  craiudre  que  la  defaite  et  d'etre  pris  pjir  sou  ennemi,  tundis  que  le 
premier  pent  sou  vent  ^tre  expose  h  perir  sur  les  mers  par  la  famine,  h  6tre  englouti 
sous  les  flots,  iSrc.  Cett«  cause  de  difference  peut  dtre  vraie,  mais  elle  ne  suffit  pas  pour 
motiver  celle  qui  existe.  En  effet,  si  elle  etait  unique,  elle  ne  justiiierait  uuUeuieut 
I'absence  de  desarmement,  surtout  lorsqu^m  bdtimeut  vient  se  jeter  dans  le  port  neutre 
pour  echapper  ^  ]a  pourHuite  de  Vennemi,  lorsqu^il  vient  y  cliercher  un  refuge  contre 
une  detiiite,  contre  uno  prise  inevitable.  II  eat  vrai  que  Galiani  propose  de  sonmettre 
les  vaisseaux  qui  profitent  de  Tasile  au  desarmement.  Mail  it  reconualt  que  cette 
r^gle  n'est  pas  adniise  par  les  nations,  qu^elle  est  compietement  nouvelle,  et  quele  petit 
nombre  d'exeniples,  que  Ton  pourrait  citer,  de  bd.timents  coutraints  it  desarmer  pour 
pouvoir  etrc  admis  {\  jouir  de  Tasile  du  port  neutre,  s'applique  h  des  armateurs  dont  la 
condnite  seule  motivait  cette  exigence  extraordinaire. 

"  Azuni  va  beaucoup  plus  loin  :  il  vent  que  toute  bAtiment  qui  entre  dans  un  port 
neutre,  pour  se  soustraire  ^  la  poursuite  de  Tenuemi,  soit  tenu  uon-seulement  do  desar- 
mer  immediatement,  s'il  est  arme  en  guen-e,  mais  eucore  de  ne  plus  naviguer  pendaut 
toutlo  temps  de  la  guerre.  Et,  d'aprJis  la  maniere  absolue  dont  il  s'exprime,  il  est 
evident  quMl  applique  cette  r^gle  mfime  ayx  navires  du  commerce. 

"  11  y  a  done  ^  cette  difference  immense  une  autre  cause  quMl  est  utile  de  recbercher. 
J©  crois  qu'elle  est  tout  emigre  dans  la  qnalite  reconnu  du  bdtiment.  II  est  une  par- 
ti© du  territoire  de  son  pays ;  pour  tout  ce  qui  concerne  son  gouveruemeut  interienr,  il 
est  exclusivemeut  place  sous  la  juridiction  de  son  souverain.  Or,  il  est  evident  qu'or- 
donner  le  desarmement,  cVst  s'imniiscer  dans  le  gouvernement  interienr  du  vaisseau, 
c'est  faire  un  acte  de  juridiction  sur  le  vaissean  ;  le  prince  neutre  n'a  pas  le  droit  d©  1© 
faire.  11  peut  refuser  I'asile ;  il  peut  Paccorder  seulement  sous  certaines  conditions, 
avec  des  restrictions.  S'il  vent  remnlir  les  devoirs  d'bumanite,  arracher  le  bAtiment 
aux  perils  qui  peuvent  le  meuacer,  il  le  revolt  dans  ses  ports,  il  lui  accorde  le^  secours 
necessaires  jnmr  le  niettro  en  etat  de  reprendre  la  mer.  Tel  est,  h  mon  avis,  1©  seul 
motif  d©  la  difference  dont  je  viens  de  parler," — Hautefeuille:  Droits  et  devoirs  des  na- 
tions neutreSf  vol.  i,  p.  347. 

"Tanibieu  es  costumbre  permitir  en  ellos  (puertos  neutrales)  H  los  buques  armados, 
publicos  y  particulares,  proveerse  de  viveres  y  otros  artlculos  inocentes.  Es  licito  ^ 
los  beligerantes  llcvar  sus  presas  il  puerto  neutral  y  venderlas  en  ei,  si  no  se  lo  probib© 
el  soberano  del  territorio,  k  quien  es  libr©  conceder  est©  permiso  6  rebnrsarle,  obser- 
vando  con  am  bos  beligerantes  una  conducta  igual." — Pando:  Elementos  del  derecho 
intemacionalf  $  192. 

Even  the  prohibition  of  the  purchase  of  arms  and  munitions  of  war  by  a  belligerent 
vessel  in  a  neutral  port  has  been  questioned  by  Heffter.  "  Es  ware  indessen  hart,"  h© 
says,  "einen  Krieger  wehrlos  seinen  Feinden  Preis  zu  geben,  auch  ist  Verkauff  ini 
eigeuen  Lande  den  Neutralen  iiberhaupt  nicht  verboteu." — Das  europaische  ViilketTeeht, 
p.  Ist;  note  2,  (5th  edition.) 
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ments  or  recognitions  of  rules  obli^^atory  under  tbe  law  of  nations  5  it 
has  further  insisted  upon  a  constnictiou  of  the  words  of  the  second 
rule,  which  no  neutral  nation  could  safely  accept,  and  which  was  not 
in  the  contemplation  of  Great  Britain  at  the  time  when  they  were 
agreed  to. 

The  novel  limitations  which  it  is  attempted  thus  to  introduce  are  in 
the  following  passage,  mingled  with  limitations  which  at  present  exist 
and  are  recognized  by  established  usage : 

The  ports  or  waters  of  the  neutral  are  not  to  be  made  the  ba«e  of  naval  operations 
by  a  belligerent.  Vessels  of  war  may  come  and  go  nnder  snch  riih»s  and  regulations 
as  the  neutral  may  prescribe ;  food  and  the  ordinary  st4>re8  and  supplies  of  a  ship  not  of  a 
warlike  character  may  be  furnished  without  question,  in  quantities  necessary  for  imme- 
diate wants;  the  mtnlerate  hospitalities  which  do  not  infringe  upon  impartiality  may  be 
extended  ;  but  no  tict  shall  be  done  to  make  the  neutral  port  a  base  of  naval  opera- 
tions. Ammunition  and  military  stores  for  cruisers  cannot  be  obtained  there ;  coal 
cannpt  be  stored  there  for  successive  supplies  to  the  same  vessel,  nor  can  it  be  furnished 
or  obtained  in  such  supplies.  Prizes  cannot  be  brought  there  for  condemnation.  The 
repairs  that  humanity  demand  can  be  given,  but  no  repairs  should  add  to  tbe  strength 
or  efficiency  of  a  ves8<»l,  beyond  what  is  absolutely  necessary  to  gain  the  nearest  of  its 
own  ports.  In  the  same  sense  are  to  be  taken  the  clauses  relating  to  the  renewal  or 
angmentation  of  military  supplies  or  arms  and  the  recruitment  of  men.  As  the  vessel 
enters  the  port,  so  is  she  to  leave  it,  without  addition  to  her  eft'ective  power  of  doing 
injnry  to  the  other  belligerent.  If  her  magazine  is  supplied  with  powder,  shot,  or 
shells ;  if  new  guns  are  added  to  her  armament;  if  pistols,  or  muskets,  or  cutlasses, or 
other  implements  of  destruction  are  put  on  board ;  if  men  are  recruited;  even  if,  in 
these  days  when  steam  is  a  power,  an  excessive  supply  of  coal  is  put  into  her  bunkers, 
the  neutral  will  have  failed  in  the  performance  of  its  duty.* 

According  to  this  interpretation  a  neutral  government  which  should 
suflferabelligerent  cruiser  toetfectanyrepairs  beyond  what  areabsolutely 
necessary  for  gaining  the  nearest  of  its  own  ports,  or  to  receive  more 
coal  than  would  be  enough  for  the  same  purpose,  would  commit  a  breach 
of  neutral  duty.  It  may,  indeed,  sometimes  be  found  convenient  by 
neutral  powers  to  impose  restrictions  of  this  nature,  more  or  less  strin- 
gent, on  the  armed  vessels  of  belligerents  admitted  into  their  ports; 
and  this  was  done  by  Great  Britain  during  the  civil  war.  But  such 
restrictions  were  not  then,  and  are  not  now,  dictated  by  any  rule  of 
international  obligation.  Were  they  to  become  such,  and  were  the  obli- 
gation to  be  construed  against  the  neutral  with  the  breadth  and  rigor 
for  which  the  United  States  contend,  it  may  be  feared  that  neutral 
powers  would  rarely  be  secure  against  complaints  and  demands  for  com- 
pensation on  the  part  of  one  belligerent  or  another. 

Having  constantly  during  the  war  used  British  ports  as  places  of 
resort  for  its  own  cruisers,  and  having  repeatedly  obtained  for  them 
therein  successive  supplies  of  coal,  which  were  consumed,  not  in  return- 
ing home,  but  in  cruising,  the  Government  of  the  United  States  now 
appears  to  represent  this  very  act  as  a  breach  of  neutral  duty,  and  to 
hold  Great  Britain  liable  for  any  cases  in  which  confederate  vessels  may 
have  succeeded  in  obtaining  similar  facilities. 

This  question,  however,  does  not  regard  Great  Britain  alone.    The 

Government  of  the  United  States  has  plainly  declared  that  it  regards 

these  rules  as  no  more  than  a  statement  of  previously  established 

[IC]      rules  of  international  law.*    So  far  as  regards  the  second  rule  *Her 

'  Case  of  the  United  States,  p.  167. 

^Case  of  the  United  States,  pp.  148,  149.  See  also  p.  162,  and  the  President's  message 
to  Congress,  December  4,  1871.  *'  The  contracting  parties  in  the  treaty  have  under- 
taken to  regard  as  between  themselves  certain  principles  of  public  law,  for  which  the 
United  States  have  contended  from  the  commencemedt  of  their  history.  They  have 
also  agreed  to  bring  those  principles  to  the  knowledge  of  the  other  maritime  jiowers, 
and  to  invite  them  to  acce<l6  to  them." 
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Britannic  Majesty's  government  concurs  in  this  view.  The  expre^s- 
sions  upon  which  the  United  States  rely  belong  to  a  class  in  common 
use  among  publicists,  who,  in  attempting  to  define  the  duties  of  neu- 
trality, are  accustomed  to  employ  these  words  or  others  equivalent  to 
them,  and  of  not  less  extensive  meaning.  Thus  the  phrase  "  base  of 
naval  operations,''  employed  in  this  connection,  denotes  the  use  of 
neutral  territory  by  a  belligerent  ship  as  a  station  or  point  of  departure, 
where  she  may  await  and  from  whence  she  may  attack  her  enemy. 
That  these  expressions  have  not  hitherto  received  the  construction  which 
the  United  States  would  put  upon  them  is  certain.  Whether  they  are 
to  receive  it  in  future  is  a  question  which  concerns  not  Great  Britain 
only,  but  all  other  powers  which  may  hereafter  iind  themselves  neutral  in 
maritime  warfare.^ 

FUBTHER  LraiTATION  SUGGESTED  BY  THE  UNITED  STATES. 

The  Government  of  the  United  States  insists  further  that  the  general 

Further  limitntioa  Hght  of  ucutral  powcrs  to  allow  free  entrance  into  and  egress 

ui'JdsmrM.''^  ^''  from  their  ports  to  belligerent  ships  of  war  is  subject  to  one 

important  exception.    This  exception  relates  to  vessels  which  have  been 

originally  adapted  for  war  wholly  or  in  part  within  the  jurisdiction  of 

>  A  distinction  has  sometimes  been  drawn  between  such  hospitalities  as  hnmanity 
requires  to  be  granted  to  all  beUigereut  vessels  and  such  as  the  neutral  may  concede 
or  refuse  at  discretion.  (See  the  opinion  of  Mr.  Gushing,  then  Attorney-General  of  the 
United  States,  on  the  case  of  the  Sitka,  Appendix  to  British  Case,  vol.  v,  p.  366.) 
**  Whether  or  not,"  says  Mr.  Gushing,  "a  neutral  nation  has  the  right  to  refuse  abso- 
lutely the  admission  of  any  belligerent  ship  into  her  ports,  is  an  abstract  question, 
"which  it  is  unnecessary  to  discuss  here.  It  suffices  to  say  that  the  general  duties  of 
humanity  require  that  the  beHigerent  be  allowed  to  enter  for  the  purpose  of  escaping 
from  the  danger  of  the  seas,  or  purchasing  provisions  and  making  repairs  indispensa- 
ble to  the  continuance  of  the  voyage.  Everything  accorded  beyond  this  must  he  re- 
garded as  an  act  of  international  sociability  or  comity,  not  of  humanity  or  obligation. 
**  *  ■*  In  the  present  state  of  the  law  of  nations,  it  is  universally  conceded  that 
the  armed  ships  of  a  belligerent,  whether  men-of-war  or  private  armed  cruisers,  are  to 
be  admitted,  with  their  prizes,  into  the  territorial  waters  of  a  neutral  for  refuge, 
whether  from  chase  or  from  the  perils  of  the  sea.  This  is  a  question  of  mere  temporary 
asylum,  accorded  in  obedience  to  the  dictates  of  humanity  and  to  be  regulated  by  the 
specific  exigency. 

"  Going  beyond  this,  we  find  that  the  ships  of  war  of  a  belligerent  are  generally  ad- 
mitted into  the  ports  of  the  neutral,  even  when  there  is  no  exigency  of  humanity,  but 
still  under  certain  reservations.  The  neutral  nation  has  a  perfect  right  so  to  measure 
the  extent  of  the  asylum  thus  accorded  as  to  cover  its  own  safety  and  retain  the  means 
of  enforcing  respect  for  its  own  sovereignty.  Thus,  in  Europe,  it  generally  happens 
that  war  is  commenced  between  two  or  thre^  of  the  great  powers  for  purposes  of  mutual 
jealousy  or  ambition  of  their  own,  and  as  to  which  the  other  states  are  comparatively 
indifferent  in  feeling  or  interest,  or  have  conflicting  interests,  which  impel  them  to  remain 
neutral  in  the  war.  But,  very  soon,  as  the  burden  of  the  war  presses  on  one  or  another 
of  the  belligerents,  he,  having  undertaken  more  than  he  can  accomplish  alone,  seeks 
to  persnade  or  compel  the  neutral  state  to  join  him.  Or  he  cannot  efficiently  attack 
his  enemy  without  occupying  the  territory  of  some  neutral  state.  Or,  perceiving  that 
his  own  commercial  resources  are  wasting  away  in  the  war,  he  looks  resentfully  on  the 
prosperity  of  some  neutral  state,  whose  commerce  flourishes  at  his  expense.  Or,  jeal- 
ous of  the  intentions  of  a  neutral  state,  and  fearing  it  may  join  his  enemy,  he  seeks 
to  anticipate  such  an  event  by  crippling  the  military  forces  of  such  neutral  state.  Or, 
finally,  becoming  fatally  engaged  in  a  protracted  war,  until  it  has  at  length  degenerated 
into  a  mere  willful  contest  of  pride  and  passion,  the  belligerent  enters  upon  the  des- 
perate and  frantic  plan  of  starving  his  adversary  by  cutting  off  all  the  neutral  com- 
merce, the  very  attempt  to  do  which  is  an  outrage  on  the  law  of  nations,  and  can  be 
carried  out  only  by  the  perpetration  of  every  kind  of  violence  and  fraud  on  the  neutral 
nations.''  He  proceeds  to  observe  that  **  it  is  not  material  whether  sach  regulations 
operate  to  the  benefit  of  one  or  the  other  belligerent  power.''  The  argument  of  the 
United  States  now  is,  that  any  hospitalities  afforded  to  belligerent  vessels  in  neutral 
])ort8,  beyond  those  which  Mr.  Gushing  described  in  1855  as  commanded  by  the  dictates 
of  humanity,  and  obligatory  on  all  neutral  powers,  are  violations  of  neutral  duty. 
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the  neutral.  It  is  insisted  that  the  neutral  government  is  bound  to 
seize  and  detain  such  vessels  whenever  they  may  enter  its  ports ;  that 
this  is  a  duty  which  it  owes  to  the  other  belligerent,  and  by  the  non- 
performance of  which  it  becomes  liable  to  a  demaud  for  compensation. 

In  the  view  of  the  United  States  this  also  is  a  general  rule  of  inter- 
national law,  which  existed  before  the  treaty  of  Washington,  binding 
on  all  neutral  powers,  and  is  expressly  affirmed,  also,  as  between  the 
United  States  and  Great  Britain,  by  the  first  of  the  three  rules. 

It  is  stated  as  follows : 

A  neutral  government  is  bound,  first,  to  use  due  diligence  to  prevent  the  fitting 
out,  arming,  or  equipping,  within  its  jurisdiction,  of  any  vessel  which  it  has  reasonable 
ground  to  believe  is  intended  to  cruise  or  to  carry  on  war  against  a  power  witli  which 
It  is  at  peace ;  and  also  t^  use  like  diligence  to  prevent  the  departure  from  its  jurisdic- 
tion of  any  vessel  intended  to  cruise  or  carry  on  war  as  above,  such  vessel  having  been 
specially  adapted,  in  whole  or  in  part,  within  such  juris<liction,  to  warlike  use.  The 
Lnited  States  invite  the  particular  attention  of  the  tribunal  to  the  continuing  charac- 
ter of  the  second  clause  of  this  rule.  The  violation  of  the  first  clause  takes  place 
once  for  all  when  the  offending  vessel  is  fitted  out,  arn)ed,  or  equipped  within  the 
jurisdiction  of  the  neutral ;  but  the  oflense  under  the  second  clause  may  be  comnntted 
as  often  as  a  vessel,  which  has  at  any  time  been  specially  adapted,  in  whole  or  in 

part,  to  warlike  use,  within  the  jurisdiction  of  the  neutral,  enters  and  departs 
[17]    unmolested  from  one  of  its  ports.    *Every  time  that  the  Alabama,  or  the  Georgia, 

or  the  Florida,  or  the  Shenandoah  came  within  British  jurisdiction,  and  was 
sufiered  to  depart,  there  was  a  renewed  oifense  against  the  sovereignty  of  Great  Brit- 
ain and  a  renewed  liability  to  the  United  States.^ 

The  words  -'specially  adapted  for  warlike  use"  include,  according  to 
the  United  States,  any  adaptation  whatever  "  for  the  hostile  use  of  a 
belligerent,  whether  that  adaptation  began  when  the  keel  was  laid  to  a 
vessel  intended  for  such  hostile  use,  or  whether  it  was  made  in  later 
stages  of  construction,  or  in  fitting  out,  or  in  furnishing,  or  in  equipping, 
or  in  arming,  or  in  any  other  way."*  In  every  case  in  which  anything 
whatever  had  been  done,  however  slight,  to  fit  the  vessel  for  warlike 
use,  (for  the  language  of  the  United  States  is  framed  with  studied  care 
to  embrace  every  possible  act  of  adaptation,)  the  obligation,  with  its 
attendant  liability,  attaches  on  the  neutral  government. 

This  duty  seems  to  have,  according  to  the  United  States,  no  limit  of 
time.  It  applies  to  vessels  which  have  "at  any  time"  received  any 
partial  adaptation  for  warlike  use  in  the  building-yards,  docks,  or  waters 
of  the  neutral  country;  it  applies  to  public  ships  of  war  commissioned 
by  a  belligerent  power ;  and  it  applies  to  them  indifferently  whether  the 
act  or  acts  of  adaptation  took  place  after  they  were  commissioned  or 
before  it,  and  before  they  came  into  the  possession  of  the  commissioning 
power.  Literally,  it  might  even  be  taken  to  apply  to  cases  in  which  the 
adaptation  had  taken  place  for  purposes  totally  unconnected  with  the 
particular  war  or  with  either  of  the  belligerents.  Had  the  United 
States  intended  to  limit  in  any  way  their  peculiar  interpretation  of  the 
clause,  they  might  have  been  expected  to  state  the  limitation.  But  it 
is  clear  that  they  had  no  such  intention,  for  they  have  been  careful  to 
employ  the  widest  and  most  comprehensive  language  they  could  possi- 
bly command. 

It  can  hardly  be  necessary  to  say  that  this  pretended  obligation, 
whereby  a  neutral  government  would  be  bound  to  seize  by  force  any 
public  armed  ship  which  might  enter  its  ports,  and  of  which  there 
might  be  reason  to  believe  that  she  had  at  any  time  before  received 
some  partial  adaptation  for  war  within  the  jurisdiction  of  the  neutral, 
is  entirely  unknown  to  the  law,  unsupported  by  practice,  and  in  direct 
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conflicf  with  the  principles  which  have  hitherto  governed  the  admission 
of  public  ships  of  war  into  the  ports  of  friendly  nations. 

This  would  alone  be  sufficient  to  condemn  the  interpretation  of  the 
second  rule  suggested  by  the  United  States,  even  if  it  could,  with  any 
plausibility,  be  represented  as  the  natural  meaning  of  the  words  em- 
ployed. But  it  is  not  their  natural  meaning.  Ko  one  who  desired  to 
lay  down  such  a  principle  would  clothe  it  in  such  language.  It  is  clear 
that  these  words  point  to  a  departure  following  the  special  adaptation, 
while  the  hostile  purpose  still  rests  in  intention,  aiul  the  vessel  may 
still,  by  due  diligence,  be  prevented  from  quitting  the  neutral  territory 
to  carry  that  purpose  into  execution;  and  that  they  could  not,  without 
violence,  be  applied  to  a  case  in  which  the  ship,  having  succeeded  in 
effecting  her  departure  and  finally  quitted  the  neutral  jurisdiction,  has 
subsequently  re-entered  it  at  an  indefinite  distance  of  time;  when,  in- 
stead of  being  merely  "  intended  for  warlike  use,''  she  is  known  to  be 
actually  engaged  in  hostile  operations,  and  when  her  original  character 
has  been  exchanged  for  that  of  a  public  ship  of  war,  recognized  as  such 
in  the  ports  of  other  neutral  states,  and  exempt  as  such  from  all  local 
jurisdiction.  Unless  a  violation  of  neutrality  had  been  established  in 
due  course  of  law  against  such  a  vessel  while  properly  subject  to  the 
neutral  jurisdiction,  the  qnestion  of  fact  whether  sucli  a  violation  had 
taken  place  could  not,  by  any  form  of  proceeding,  be  investigated  be- 
tween the  neutral  power  and  the  belligerent  whose  flag  she  bore.  Even 
if  the  proof  of  the  fa<5t8,  in  foro  competente^  were  as  easy  as  it  has  been 
generally  found  difficult,  the  belligerent  power  would  justly  deny  the 
right  of  the  neutral  to  exercise  jurisdiction  over  a  vessel  forming  part  of 
its  public  maritime  force,  for  the  purpose  of  any  such  Inquiry.  And  to 
detain  a  public  ship  of  war  in  a  neutral  port  for  acts  done  before  she 
had  obtained  that  character,  without  any  previous  notice  that  she  was 
not  at  liberty  to  come  in  upon  the  usual  terms,  would  be  in  itself  an  act 
of  war,  and  a  plain  violation  of  well-settled  rules  of  international 
comity. 

Her  Britannic  Majesty's  government  observes  with  sincere  regret  that, 
as  in  other  particulars,  so  more  especially  in  this,  the  Government  of  the 
United  States,  instead  of  accepting  in  a  fair  and  reasonable  sense  rules 
which  the  two  powers  have  engaged  to  observe  toward  one  another  and 
to  recommend  for  adoption  to  other  states,  seems  on  this  occasion  to 
have  considered  how  they  might  be  turned  to  the  greatest  advantage  in 
the  present  controversy,  and  with  that  view  to  have  strained  the  con- 
struction of  them  to  the  very  utmost.  The  undue  extension  which  it  is 
proposed  to  give  to  the  first  rule  does  not  accord  with  its  plain 
[18]  and  natural  meaning,  was  never  contemplated  *by  the  govern- 
ment of  Her  Britannic  Majesty,  and  is  altogether  rejected  by 
Great  Britain. 

The  British  government  concurs  with  the  Government  of  the  United 
States  in  holding  that  a  vessel  which  has  become  liable  to  arrest  and 
seizure  within  neutral  jurisdiction,  by  reason  of  a  violation  of  neutrality, 
cannot  relieve  itself  from  that  liability  by  merely  removing  to  another 
place  within  the  same  jurisdiction,  and  that  the  duty  of  the  neutral 
government  to  seize  and  detain,  where  such  a  duty  exists,  would  not  be 
affected,  though  the  execution  of  it  might  without  any  want  of  due 
diligence  be  embarrassed  or  prevented  by  the  mere  fact  of  such  re- 
moval. The  orders  issued  for  the  seizure  of  the  Alabama  under  the 
powers  of  the  foreign-enlistment  act  would  have  been  executed  at 
Queenstown  or  Nassau,  had  she  gone  from  Liverpool  to  either  of  those 
places,  exactly  as  they  would  have  been  executed  at  Liverpool  if  they 
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bad  arrived  in  time.  But  the  Alabama,  when  she  touched  for  the  first 
time  at  a  port  of  a  British  colony,  had  for  more  than  six  months  been 
commissioned  and  in  active  service  as  a  cruiser  of  the  Confederate 
States;  had,  as  such,  fought  a  successful  action  with  a  United  States 
war  steamer ;  and,  as  such,  has  been  received  at  the  French  island  of 
Martinique,  as  she  afterward  was  at  Fernando  de  Noronha,  Bahi^,  and 
Cherbourg.  And,  in  matters  relating  to  the  war,  it  was  the  duty  of 
Great  Britain,  as  it  was  the  duty  of  other  neutral  powers,  to  treat  the 
Alabama  in  exactly  the  same  manner  as,  under  corresponding  circum- 
stances, they  would  have  treated  a  public  ship  armed  and  commissioned 
by  a  recognized  sovereign  state. 

Her  Majesty's  Government,  in  its  Case  presented  to  the  tribunal  of 
arbitration,  has  stated  the  following  propositions  :^ 

Maritime  war  being  carried  on  by  hostilitiea  on  the  high  seas,  and  through  the 
instrnmeutality  (ordinarily)  of  vessels  commissioned  bj  public  authority,  a  neutral 
power  is  bound  to  recognize,  in  matters  relating  to  the  war,  commissions  issued  by 
each  beUigerent  and  captures  made  by  each,  to  the  same  extent  and  under  the  same 
conditions  as  it  recognizes  commissions  issued  and  captures  made  by  the  other. 

Where  either  belligerent  is  a  community  or  body  of  persons  not  recognized  by  the 
neutral  power  as  constituting  a  sovereign  state,  commissions  issued  by  such  belligerent 
are  recognized  as  acts  emanating,  not  indeed  from  a  sovereign  government,  but  from  a 
person  or  persons  exercising  de  factOf  in  relation  to  the  war,  the  powers  of  a  sovereign 
government. 

Public  ships  of  war  in  the  service  of  a  belligerent,  entering  the  ports  or  waters  of  a 
neutral,  are,  by  the  practice  of  nations,  exempt  from  the  jurisdiction  of  the  neutral 
power.  To  withdraw  or  refuse  to  recognize  this  exemption  without  previous  notice,  or 
without  such  notice  to  exert,  or  attenipt  to  exert,  j urisdiction  over  any  such  vessel, 
would  be  a  violation  of  a  common  understandiog,  which  all  nations  are  bound  by  good 
faith  to  respect. 

A  vessel  becomes  a  public  ship  of  war  by  being  armed  and  commissioned,  that  is  to 
say,  formally  invested  by  order  or  under  the  authority  of  a  government  with  tlie 
character  oi  a  ship  employed  in  its  naval  service  and  forming  part  of  its  marine  for 
purposes  of  war.  There  are  no  general  rules  which  prescribe  how,  where,  or  in  what 
form  the  commissioning  must  be  effected,  so  as  to  impress  on  the  vessel  the  character 
of  a  public  ship  of  war.  What  is  essential  is,  that  the  appointment  of  a  designated 
officer  to  the  charge  and  command  of  a  ship  likewise  designated  be  made  by  the  gov- 
ernment or  the  proper  department  of  it,  or  under  authority  delegated  by  the  govern- 
ment or  department,  and  that  the  charge  and  command  of  the  ship  be  taken  by  the 
officer  80  appointed.  Customarily,  a  ship  is  held  to  be  commissioned  when  a  commis- 
sioned officer  appointed  to  her  has  gone  on  board  of  her  and  hoisted  the  colors  appro- 
priated to  the  military  marine.  A  neutral  power  may  indeed  refuse  to  admit  into  it« 
own  ports  or  waters  as  a  public  ship  of  war  any  belligerent  vessel  not  commissioned  in 
a  specified  form  or  manner,  as  it  may,  impose  on  such  admission  any  other  conditions 
at  its  pleasure,  provided  the  refusal  be  applied  to  both  belligerents  indifferently  ;  but 
this  should  not  be  done  without  reasonable  notice. 

The  act  of  conmiissioning,  by  which  a  ship  is  invested  with  the  character  of  a  public 
ship  of  war,  is,  for  that  purpose,  valid  and  conclusive,  notwithstanding  that  the  ship 
may  have  been  at  the  time  registered  in  a  foreign  country  as  a  ship  of  that  country, 
or  may  have  been  liable  to  process  at  the  suit  of  a  private  claimant  or.  to  arrest  or 
forfeiture  under  the  law  of  a  foreign  state.  The  commissioning  power,  by  commission- 
ing her,  incorporates  her  into  its  naval  force  ;  and  by  the  same  act  which  withdraws 
her  from  the  operation  of  ordinary  legal  process  assumes  the  responsibility  for  all  ex- 
isting claims  which  could  otherwise  have  been  enforced  against  her. 

[19]        *The  principle  on  which  these  rules  repose  is  thus  explained  by 
Ortolan : 

841  Skagit  de  navires  de  guerre,  la  coutume  Internationale  est  constante:  ces  navires 
rcstent  rdgis  uniqnement  par  la  souverainet^  de  lenrs  pays;  les  lois,  lesautorit6s,  et 
les  jnridictions  de  P6tat  dans  les  eaux  duquel  ils  sont  mouill6ileur  restent  ^trang^res ; 
ils  n'ont  aveo  cet  6tat  que  des  relations  intemationales  par  la  voie  des  fonctionnaires 
de  la  localit^S  com  patents  pour  de  pareilles  relations. 

.  Cette  coutume  est-elle  fondle  en  raison  ?  Peut-elle  6tre  d^fendne  m^me  an  point  de 
vue  th^oriqne  f  Ou  bien  m^rite-t-elle  le  bl&me  que  quelques  esprits  paraissent  vouloir 
Jeter  sur  elle,  ou  les  restrictions  que  d'autres  s'efforcent  d'y  apporterf 
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Le  navire  de  gaerre  portant  en  son  sein  nne  partie  de  la  paissance  publique  de 
r^tat  auquel  il  appartient,  un  corps  organist  do  fonotionuaires  et  d'ageuts  de  cette 
paissance  dans  Tordre  adniiDistratif  et  dans  Pordre  militaire,  soumettre  ce  navire  et  le 
corps  organist  quMl  porte  aax  lois  et  aux  autorit^s  du  pays  dans  les  eaux  duquel  il 
entrO)  ce  serait  vraiment  sonmettre  Tune  de  ces  puissances  h  I'antre ;  ce  serait  youloir 
rendre  impossibles  les  relations  niaritimes  d'ane  nation  h  Tautre  par  bAtiments  de 
r^tat.  II  lant  on  renoncer  &  ces  relations  on  les  admettre  avec  les  conditions  indi- 
spensables  pour  mainteuir  k  chaque  6tat  souverain  son  ind^pendance. 

L*^tat  propri^taire  du  port  ou  de  la  rade  peut,  sans  doute,  ^  regard  des  b^timenis  de 
guerre  pour  lesquels  il  aurait  des  motifs  de  sortir  des  regies  ordinaires  et  pacifiques  du 
droit  des  gens,  lenr  interdire  Tentr^e  de  ses  eaux,  les  y  surveiller  sMlcroit  lenr  presence 
dangereuse,  ou  leur  eujoiudre  d'en  sortir,  de  m6me  qu'il  est  libre,  qnand  ils  sont  dans, 
la  mer  territoriale,  d'employer  k  leur  6gard  les  moyens  de  sdret^  (|ne  leur  voisinage 
pent  reudre  ndcessaires,  sauf  h  rdpondre,  en  vers  P^tat  auquel  ces  vaisseaux  appartion- 
nent,  de  toutes  ces  mesures  qui  pourront  6tre,  suivant  les  ^v^uements  qui  les  auront 
motives  ou  la  mani^re  dont  elles  auront  6t^  ex^cnt^es,  des  actes  de  defense  on  de 
pr^autioA  legitime,  on  des  act^  de  m^fiauce,  ou  des  offenses  graves,  on  mdme  des 
causes  de  euerre ;  mais  taut  qn*il  les  reyoit,  il  doit  respecter  en  eux  la  souveraiuet^ 
^tran^^re  dont  lis  sont  uue  ^manatiou  ;  il  ue  pent  avoir,  par  coun^qnent,  la  pretention 
de  r^gir  les  personnes  qui  se  trouvent  et  les  faits  qui  so  passent  k  leur  bord,  ni  de  faire 
sur  ce  bord  acte  de  puissance  et  de  souverainet^. 

C'est  ainsi  que  le  conflit  se  trouve  sagement  T6g\6  et  que  I'inddpeudance  de  chaqu  e 
etat  souverain  est  maintenue. 

Les  consequences  de  cette  pratique,  que  M.  Piubeiro-Ferreira  relive  comme  le§  plus 
denudes  de  raison,  savoir,  celles  relatives  k  Pasile  que  les  malfaitenrs  du  pays  trouve- 
raient  d  bord,  appartiennent  k  uue  mati^re  qui  reviendra  x)lus  loin,  et  dont  nous  traito- 
rous en  detail.  Mais  nous  pouvons,  d^s  k  present,  faire  observer  que  Jamais  le  com- 
mandant d'un  navire  de  guerre  n'appliquera  le  benefice  de  I'exterritorialite  de  son 
navire  en  faveur  des  malfaiteurs  du  pays,  pas  plus  (lue  Pambassadeur  Texterritorialite 
de  son  h6tel  et  de  ses  equipages  ;  et  <|ue,  dans  le  cas  oil  certains  criminels  seraient  par- 
venus k  se  refugier  li  son  l)ord,  il  existe  des  regies  internationales  relativement  k  leur 
expulsion  du  navire  ou  k  leur  extradition. 

En  uu  mot,  I'inviolabilite  qui  est  due  en  tons  lieux  aux  navires  de  guerre  comme  k 
une  forteresse  flottante  de  Petat  qui  les  a  arraes,  reufermant  un  corps  organise  de  la 
puissance  publique  de  cet  etat,  cette  inviolabilite  n'entratne  pas  Pirresponsabilite  des 
officiers  qui  commandent  ces  navires.  Mais  tons  les  actes  qui  s'y  reft^rent,  soitde  la 
part  de  retat  dans  les  eaux  duquel  sont  mouilies  les  navires  k  regard  de  ces  navires, 
soit  reciproquement,  tous  ces  actes  sont  actes  de  relations  internationales,  et  les  conse- 
quences on  reparations,  sMl  y  a  lieu,  doivent  en  6tre  poursuivies  par  voie  diplomatique. 

Cette  inviolabilite  ne  diminue  en  rien,  du  reste,  le  droit  qu*a  toute  nation,  si  le  na- 
vire de  guerre  vient  k  commettre  centre  elle  des  actc^  d'aggression,  d^bostilite,  ou  do 
violence  quelconques,  de  prendre  iramediatement  toutes  les  mesures  et  d'employer  tous 
les  moyens  necessaires  k  une  legitime  defense. 

Elle  n'emp^che  pas  non  plus  que  les  navires  de  gaerre  soient  soumis  k  Pobservation 
des  r^glements  sanitaires  du  pays  on  ils  veulent  aborder.  Les  epreuves  imposes  par 
ces  r^glements  sont  des  conditions  mises  k  Padmission  des  navires  dans  les  eaux  de  ce 
Iiays;  elles  ne  sont  nnllement  en  contradiction  avec  le  droit  d^exterritorialite  dont 
jouissent  les  b&timents  de  ^j^uerre  entres  dans  ces  eaux. 

II  resulte  de  tout  ce  qui  precede  que,  loin  de  desapprouver,  au  point  de  vue  de  la 
pure  raison,  la  coutume  du  droit  iuternational  positif  ^  Pegard  des  navires  de  guerre,  il 
fact  tenir  cette  coutume  pour  bonne  et  pour  digne  d'etre  raaintenne  en  theorie  comme 
en  pratique.  ^ 

The  principle  laid  down  in  the  preceding  extract  is  clear,  and  the 
conseqaences  which  flow  from  it  are  equally  clear.  A  vessel  commis- 
sioned as  a  public  ship  of  war,  entering  a  foreign  port,  is  a  portion  of 
the  naval  force  of  the  government  by  which  she  is  commissioned,  com- 
manded by  its  officers,  and  displaying  the  ensigns  of  its  authority. 
Any  act  of  force  directed  against  her  (unless  to  prevent  or  repel  aggres- 
sion, or  compel  her  to  depart  after  having  been  required  to  do  so  by 
competent  authority)  would  be  directed  against  her  government,  and 
would  at  the  same  time,  if  done  without  previous  warning,  be  an  infrac- 
tion of  a  recognized  understanding,  on  the  faith  of  which  she  entered, 
and  on  the  observance  of  which  she  had  a  right  to  rely.  If,  while  in 
neutral  waters,  she  commits  any  violation  of  neutrality  or  other  oft'ense 
against  the  neutral,  force  may  undoubtedly  be  employed  in  any  way 
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which  may  be  necessary  in  order  to  prevent  or  arrest  the  unlawful  act 
and  to  compel  her  departure.  Bat  redress  ought  not  to  be  sought 
against  the  ship  herself;  it  should  be  sought,  if  needful,  against  her 
government.  A  fortioriy  this  is  true  if  the  offense  were  committed 
before  she  arrived  at  the  neutral  port.  Thus,  of  the  violations  of  neu- 
trality committed  during  the  war,  the  grossest  and  most  flagrant 
[20]  by  far  was  that  •perpetrated  by  the  Wachusett  in  the  harbor  of 
Bahia.  The  Brazilian  authorities  would  have  been  amply  justi- 
fied in  firing  on  that  vessel  while  engaged  in  the  act,  and  sinking  her  if 
necessary.  If  she  had  afterward  presented  herself  in  a  Brazilian  port, 
they  would,  doubtless,  have  refused  her  admission  j*  but  they  would 
have  rightly  abstained,  even  on  such  provocation,  from  seizing  and 
detaining  her.  A  multo  fortiori^  the  same  proposition  holds  good  if  the 
act  complained  of  were  done  before  the  offending  ship  came  into  the 
possession  of  the  commissioning  government,  or  before  she  was  incor- 
porated into  its  naval  service. 

These  principles  are  recognized  by  publicists  and  sanctioned  by 
usage.  There  is  not  a  maritime  power  in  the  world  which  would  not 
resent  any  violation  of  them  ;  and  it  would  be  the  duty  of  any  naval 
officer  to  resist  such  a  violation,  unless  it  were  supported  by  manifestly 
superior  force.  They  do  not  extend  to  prizes  brought  into  neutral  ports 
by  the  belligerent  vessel,  if  captured  within  the  waters  of  the  neutral, 
or  by  a  vessel  unlawfully  armed  within  her  jurisdiction  and  during  the 
cruise  immediately  following  such  armament.  These  the  neutral  may 
restore,  and  it  may  be  his  duty  to  do  so,  on  the  application  of  the  orig- 
inal owners  or  their  government. 

As  to  the  nature  of  the  proof  which  may  be  required  that  a  vessel 
claiming  the  character  of  a  public  ship  of  war  is  really  such,  M.  Ortolan 
observes : 

Les  prenves  do  la  nationality^  et  du  caract«^re  d'nn  b^timent  de  gnerre  SQnt  dans  le 
paviUon  et  dans  la  flanime  quHl  fait  battre  h  sa  come  et  au  baut  de  ses  mdts :  dans 
{'attestation  de  son  commandant,  donn^e,  au  besoin,  snr  sa  parole  d'bonnenr ;  dans  la 
commission  de  ce  commandant,  et  dans  les  ordres  qn'il  a  re^us  de  son  souverain. 

Le  pavilion  et  la  damme  sent  indices  visibles ;  mais,  dans  certains  cas,  on  n'est  tenu 
d^y  ajouter  foi  qne  lorsqu'ils  ont  6X6  appuy<$8  d'nn  coup  de  canon.  L'attestation  dn 
commandant  pent  ^tre  exigible :  les  autres  preuves  doivent  se  pr^sumer;  et  soit  en 
pleine  mer  soit  aillenrs,  aucune  puissance  ^trang^re  n'a  le  droit  d'en  obtenir  Texhibi- 
tion. 

He  refers  also  to  the  answer  returned  by  the  government  of  thelN'eth- 
erlands  to  that  of  the  United  States  respecting  the  reception  of  the 
Sumter  at  Oura^oa,  and  to  the  opinion  pronounced,  in  1782,  by  the  gov- 
ernment of  Eussia  in  the  matter  of  the  Danish  corvette  St.  John,  seized 
in  Spanish  waters,  notwithstanding  the  display  of  her  pendant  and  the 
declaration  of  her  commanding  officer : 

La  Russie  fiit  plus  explicite.    Elle  jugea  dans  sa  r^ponse : 

'*  1.  Qu'il  est  conforme  anx  principes  du  droit  desgens  qu'un  bA>timent  autoris^?,  selon 
les  usages  de  la  cour  ou  de  la  nation  k  laqnelle  il  appartient,  h  porter  pavilion  militaire, 
doit  ^tre  enYisag<^  d^s  lors  comme  nn  bdtiment  arni6  en  guerre. 

'*  2.  Que  ni  la  forme  de  ce  b&timent,  ui  sa  destination  ant^rieure,  ni  le  nombre  dMndi- 
vidus  qui  en  composent  T^quipage,  ne  penvent  plus  altdrer  en  lui  cette  qualit<^  inb^- 
rente,  ponrvu  que  Pofficier  commandant  soit  de  marine  niilitaire/' 

II  n'existe,  que  nous  sachions,  aucun  traits,  ni  aucnn  acte  public  dans  lesquels  ce 
principe  proclani^  par  la  Russie  ait  6i6  sanctionniS  depuis  ;  raais  il  I'est  incontestable 
m  ent  par  la  coutume  g^n<^rale.' 

The  established  practice  of  maritime  nations,  including  the  United 
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States  and  Great  Britain,  accords  with  the  foregoing  statements  of 
Ortolan.^ 

[21]        ARGUMENT    OF    THE    UNITED    STATES.— "  WHAT    IS    DUE   DILI- 
GENCE!'' 

Passing  from  the  question,  what  classes  of  acts  a  neutral  power  is 
What  u  dur  diii-  bound  to  use  due  diligence  to  prevent,  to  the  further  ques- 
gence?  ^jqq^  what  is  duc  diligence,  Her  Majesty's  government  finds 

that  "  these  words  are  not  regarded  by  the  United  States  as  changing, 
in  any  respect,  the  obligations  of  a  neutral  regarding  the  matters  re- 
ferred to  in  the  rules,  as  those  obligations  were  imposed  by  the  princi- 
ples of  international  law  existing  before  the  conclusion  of  the  Treaty."^ 
Her  Majesty's  government  concurs  with  that  of  the  United  States  in 
holding  that  the  words  "due  diligence"  introduced  no  new  or  additional 
obligation.  They  exact  from  the  neutral,  in  the  discharge  of  the  duties 
imposed  on  him,  that  measure  of  care,  and  no  other,  which  is  required 
by  the  ordinary  principles  of  international  jurisprudence,  and  the  absence 
of  which  constitutes  negligence. 

Her  M^esty's  government  will  not  follow  the  Government  of  the 
United  States  through  the  observations  which  it  has  presented  to  the 
arbitrators  on  the  nature  and  degrees  of  negligence,  but  will  notice  only 
the  definition  which,  at  the  close  of  those  observations,  it  has  attempted 
to  supply : 

The  United  States  understand  that  the  diligence  whicli  is  called  for  by  the  rules  of 
the  Treaty  of  Washington  is  a  due  diligence;  that  is,  a  diligence  proportioned  to  the 
magnitude  of  the  subject,  and  to  the  dignity  and  strength  of  the  power  which  is  to 
exercise  it ;  a  diligence  which  shall,  by  the  use  of  active  vigilance,  and  of  all  the 
other  moans  in  the  power  of  the  neutral,  through  all  stages  of  the  transaction,  prevent 
its  soil  from  being  violated;  a  diligence  that  shall  in  like  manner  deter  desiguing  men 
from  committing  acts  of  war  upon  the  soil  of  the  neutral  against  its  will,  and  thus 
possibly  dragging  it  into  a  war  which  it  would  avoid;  a  diligence  which  prompts  the 

iThe  general  immunity  of  public  ships  of  war  from  any  foreign  jurisdiction,  civil  or 
criminal,  is  thus  st^ated  in  a  work  of  acknowledged  authority,  (Kent's  CommeDtaries  on 
American  Law,  vol.  i,  p.  155 :)  "  This  right  of  search  is  confined  to  private  merchant- 
vessels,  find  does  not  apply  to  public  ships  of  war.  Their  immunity  from  the  exercise 
of  any  civil  or  criminal  jurisdiction  but  that  of  the  sovereign  power  to  which  they 
belong  is  Uniformly  asserted,  claimed,  and  conceded.  A  contrary  doctrine  is  not  to  be 
found  in  any  jurist  or  writer  on  the  law  of  nations,  or  admitted  in  any  treaty,  and 
every  act  to  the  contrary  has  been  promptly  met  and  condemned."  So  Wheaton,  Ele- 
ments of  International  Law,  p.  151,  ed.  1836:  "If  there  be  no  express  prohibition,  the 
ports  of  a  friendly  8tat«  are  considered  as  open  to  the  public  armed  and  commissioned 
ships  belonging  to  another  nation  with  whom  that  state  is  at  peace.  Such  ships  are 
exempt  from  the  jurisdiction  of  the  local  tribunals  and  authorities,  whether  they  enter 
the  iwrts  under  the  license  implied  from  the  absence  of  any  prohibition,  or  under  an 
express  permission  stipulated  by  treaty."  The  principle  of  the  rule  was  laid  down  by 
Chief  Justice  Marshall,  delivering  the  judgment  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Exchange,  a  vessel  belonging  to  an  American  citizen,  which 
had  been  seized  in  a  Spanish  port  by  the  French  government  and  converted  into  a  pu1>- 
lic  ship  of  war,  and  which  her  original  owner  afterward  attempted  to  reclaim  on  her 
arrival  at  Philadelphia.  After  observing  that  private  persons  entering  a  foreign  coun- 
try are  not  exempt  from  the  local  jurisdiction,  the  Chief  Justice  proceeded :  "  But  the 
situation  of  a  public  ship  is  in  many  respects  different.  She  constitutes  a  part  of  the 
military  force  of  her  nation,  acts  under  the  immediate  and  direct  command  of  her  sov- 
ereign, is  employed  by  him  in  national  objects.  He  has  many  and  powerful  motives 
for  preventing  those  objects  from  being  defeated  by  the  interference  of  a  foreign  state. 
Such  interference  cannot  take  place  without  seriously  affecting  his  power  and  dignity. 
The  implied  license,  therefore,  under  which  such  vessel  enters  a  friendly  port  may  rea- 
sonably be  construed,  and,  it  seems  to  the  court,  ought  to  be  construed,  as  containing 
an  exemption  from  the  jurisdiction  of  the  sovereign  within  whose  territory  she  claims 
the  rites  of  hospitality."  (Cranch's  Reports,  vol.  vii,  p.  135.)  The  rule  was  also  affirmed 
by  Mr.  Justice  Story,  one  of  the  greatest  jurists  who  ever  adorned  the  United  States, 
in  the  case  of  the  Santissima  Trinidad.  It  is  assumed  in  Mr.  Cushing's  opinion  referred 
to  above,  (p.  16,)  in  the  case  of  the  Sitka.  , ,    i     r\r\n](> 
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neutral  to  the  most  eDergetio  measures  to  discover  any  purpose  of  doing  the  acts  for- 
bidden by  its  good  faith  as  a  neutral,  and  imposes  upon  it  the  obligation,  when  it  re- 
eeives  the  knowledge  of  an  intention  to  oomuiit  such  acts,  to  use  all  the  means  in  its 
power  to  prevent  it.* 

Her  Majesty's  government  has  been  unable  to  collect  from  this  defi- 
nition the  information  which  it  is  doubtless  intended  to  convey.  It  may 
readily  be  conceded  that  the  care  exerted  by  a  government  to  prevent 
violations  of  its  neutrality  should  bear  some  proportion  to  the  probable 
consequences  of  such  offenses.  It  may  be  conceded  also  that  the  re- 
sponsibility incurred  by  failing  to  prevent  an  offense  must  materially 
depend  on  the  power  which  the  government  possessed  of  preventing  it. 
So  far  as  this,  the  British  government  concurs  with  the  Government  of 
the  United  States.  But  Her  Majesty's  government  cannot  admit  that 
the  measure  of  diligence  due  from  neutral  powers  ought  to  be  propor- 
tioned in  any  way  to  their  relative  degrees  of  dignity ;  it  knows  of  no 
distinction  between  more  dignified  and  less  dignified  powers;  it  regards 
all  sovereign  states  as  enjoying  equal  rights  and  equally  subject  to  all 
ordinary  international  obligations ;  and  it  is  firmly  persuaded  that  there 
is  no  state  in  Europe  or  America  which  would  be  willing  to  claim  or 
accept  any  immunity  in  this  respect  on  the  ground  of  its  inferiority  to 
others  in  extent,  military  force,  or  population.  In  truth,  the  arbitrators 
will  have  clearly  perceived,  from  this  statement  already  presented  to 
them  on  the  part  of  Great  Britain,  that  in  a  country  which,  with  free 
institutions,  possesses  a  large  commercial  marine  and  a  very  extensive 
ship-building  trade,  the  difficulty  of  preventing  enterprises  of  this  na- 
ture is,  instead  of  being  less,  far  greater  than  in  countries  which  are 
not  so  populous  and  where  these  conditions  are  not  united ;  and  just 
allowance  ought  to  be  made  for  this  difficulty.  The  assertion  that  due 
diligence  means  a  diligence  which  shaH  prevent  the  acts  in  question, 
and  shall  deter  mctt  from  committing  them,  if  taken  literally,  can  only 
signify  that  no  government  can  be  held  to  have  done  its  duty  which  has 
not  been  completely  successful.  Of  all  the  powers  in  the  world,  such  a 
test  would  most  severely  condemn  the  Government  of  the  United  States. 
If  not  taken  literally,  it  can  contribute  nothing  to  a  serious  discussion. 
It  has  been  shown,  by  ample  evidence,  in  the  case  presented  on  the  part 
of  Great  Britain,  that  the  measures  adopted  by  the  British  government 
did  prevent  and  deter  men  from  enterprises  which  would  have  violated 
or  imperiled  her  neutrality ;  all  that  the  United  States  have  to  com- 
plain of  is,  that  these  measures  proved  ineffectual  to  prevent  or  deter, 
in  a  very  small  number  of  ca«es,  in  which  the  agents  contrivea 
[22]  to  escape  observation,  *or  the  difficulty  of  obtaining  evidence 
was  great.  That  due  diligence  requires  a  government  to  use  all 
the  means  in  its  power,  is  a  proposition  true  in  one  sense,  false  in 
another  :  true,  if  it  means  that  the  government  is  bound  to  exert  hon- 
estly and  with  reasonable  care  and  activity  the  means  at  its  disposal; 
false,  impracticable,  and  absurd,  if  it  means  that  a  liability  arises  when- 
ever it  is  possible  to  show  that  an  hour  has  been  lost  which  might  have 
been  gained,  or  an  accidental  delay  incurred  which  might,  by  the  ut- 
most foresight,  have  been  prevented  ;  that  an  expedient  which  might 
have  succeeded  has  not*  been  tried ;  that  means  of  obtaining  informa- 
tion which  are  deemed  unworthy  or  improper  have  not  been  resorted 
to;  or  that  the  exertions  of  an  officer  or  servant  of  government  have 
not  been  taxed  to  the  utmost  limit  of  his  physical  capacity. 

]S^or  can  we  fail  to  observe  that,  in  proportion  as  we  extend  the  duty 
of  prevention  incumbent  on  neutral  governments,  from  hostile  enterprises 
which  are  open  and  flagrant  to  acts  of  a  more  doubtful  character  which 
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230  TREATY   OF   WASHINGTON. 

border  on  the  line  betwixt  the  lawful  and  the  unlawful,  it  becomes  more 
and  more  difl&cult  to  exact  from  the  neutral,  in  the  performance  of  that 
duty,  peculiar  and  extraordinary  vigilance  and  activity.  The  duty  of 
preventing  the  open  assembling  within  neutral  territory  of  an  armed 
hostile  expedition  against  a  neighboring  country  is  plain  and  obvious, 
and  requires  only  a  prompt  exercise  of  adequate  force.  But  it  is  other- 
wise when  we  come  to  acts  of  a  different  class,  the  criminality  of  which 
depends  on  a  latent  intention;  such, for  example,  as  the  mere  procuring 
for  belligerent  purposes  from  the  yards  of  a  neutral  ship-builder,  whose 
ordinary  business  it  is  to  build  ships  of  all  kinds  for  customers  of  all 
nations,  a  vessel  with  some  special  adaptation  for  war.  There  is  nothing 
in  the  relation  of  a  neutral  to  a  belligerent  to  cast  on  the  former  the 
duty  of  exercising,  within  his  own  territory,  a  constant  and  minute 
espionage  over  ordinary  transactions  of  commerce  for  the  protection  of 
the  latter.  This  relation,  always  onerous  to  the  neutral,  is,  at  the  same 
time,  it  must  be  remembered,  purely  involuntary  on  his  part.  It  is 
forced  on  him  by  the  quarrels  of  his  neighbors,  in  which  hehaa  no  con- 
cern, or  by  their  internal  discords,  when  those  discords  break  out  into 
civil  war. 

Her  Majesty's  government  has  not  attempted  a  task  which  has  baf- 
fled, as  it  believes,  the  ingenuity  of  jurists  of  all  times  and  countries — 
that  of  defining  with  any  approach  to  precision,  apart  from  the  circum- 
stances of  any  particular  case,  what  shall  be  deemed  due  diligence  or 
reasonable  care.  In  its  Case,  already  presented  to  the  Tribunal,  it  has 
stated  some  general  propositions,  which  it  believes  to  be  consonant  with 
justice,  and  supported  by  such  analogies  as  may  be  fairly  drawn  from 
the  private  law  of  Europe  and  America.^  It  leaves  it,  however,  to  the 
arbitrators,  who  know  what  are  the  ordinary  powers  of  governments, 
what  the  difficulties  they  labor  under,  and  what  may  reasonably  ana 
wisely  be  expected  from  them,  to  determine,  upon  a  careful  considera- 
tion of  the  facts,  and  on  the  same  principles  by  which  the  States  to 
which  they  themselves  belong  would  be  willing  to  be  judged,  whether 
on  the  part  of  Great  Britain  there  has  or  has  not  been  that  want  of 
due  care  or  diligence  which  makes  reparation  a  duty.^ 

On  the  question,  in  what  cases  and  within  what  limits  compensation 
in  money  may  reasonably  be  deemed  due  from  a  neutral  nation  for  in- 
juries occasioned  by  such  a  want  of  care,  Her  Majesty's  government 
will  here  only  say,  that  the  position  of  Great  Britain  appears  to  be  mis- 
apprehended by  the  United  States,  and  that  the  two  decisions  of  an 
American  court  cited  in  the  case  have  no  bearing  upon  it.^  Such  a 
question,  it  is  evident,  is  not  within  the  cognizance  of  any  municipal 
tribunal,  however  respectable;  and  no  municipal  tribunal  has  attempted 
to  pronounce  judgment  on  it.  The  Supreme  Court  of  the  United  States, 
in  the  cases  cited,  decided  only  that  of  two  armed  vessels  one  had  been 
unlawfully  fitted  out,  while  the  other  had  received  an  unlawful  aug- 
mentation of  force,  within  the  jurisdiction  of  the  United  States,  and 
that  prizes  taken  by  each  and  brought  within  the  jurisdiction  of  the 
United  States  ought  to  be  restored. 

The  arbitrators  will  now  be  in  a  situation  tojudge  what  value  to  at- 
tribute to  the  assertion,  **  that  the  principles  for  which  the  United  States 

•  Case  of  Great  Britain,  p.  24,  propositions  9,  10, 11 ;  and  pp.  166,  167. 

3"  Dii  reste,"  says  a  distinguished  French  jurist,  treating  of  this  subject  in  C5onnec- 
tioB  with  private  law,  '*  du  reste,  soit  qu'il  s  agisse  d'une  obligation  de  donner  on  de 
faire,  la  protestation  des  fautes  est,  dans  la  pratique,  h  peine  une  question  de  droit. 
Le  point  de  fait  y  est  toujours  dominant,  quand  il  n'y  est  pas  tout.** — Larombifere, 
Theat'ie  et pratique  des  obligationsj  vol.  i,  p.  417. 

3 The  Sautissima Trinidad  and  the  Gran  Para.    Case  of  the,U^^iJ:^d  iQ^cji^p.  208. 
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cautend  Lave  been  recognized  by  the  statesmen,  the  jurists,  the  publi- 
cists, and  the  legislators  of  Great  Britain;  that  they  have  the  approba- 
tion of  the  most  eminent  authorities  upon  the  continent  of  Europe;  and 
that  they  have  been  regarded  by  the  other  powers  of  Europe  in  their 

dealing  with  each  other."^  The  truth  is,  that  the  alleged  princi- 
[23J     pies  from  which  Her  Majesty's  govern*ment  has  declared  its 

dissent  were  never  before  seriously  asserted,  and  never  admitted 
or  recognized  by  any  power  in  Europe  or  America;  that  they  have  the 
support  of  no  publicist  of  authority :  that  they  are  unknown  in  Great 
Britain ;  and  were,  up  to  the  time  wnen  these  claims  were  brought  for- 
ward, equally  unknown  in  the  United  States.^ 


'  Case  of  the  United  States,  p.  202. 

^The  followiug  extract  from  Reddle's  "  Researches  in  Maritime  and  International 
Law/'  (yol.  it.  p.  210,)  is  apposite  to  the  general  question  how  far  neutral  governments 
are  boand  to  interfere  actively  for  the  purpose  of  restraining  their  sabjects  from  acts 
falling  within  the  prohibitions  of  international  law.  It  is  an  abstract  of  the  views 
expressed  in  the  "  Considerations  sur  les  Droits  R<Sciproques  des  Pniss&nces  BeUigdr- 
antes  et  des  Pnissances  Nentres  sur  Mer,''  of  Tetens,  a  work  which  Mr.  Reddie  describes 
as  '*  the  most  free  from  national  bias,  and  most  impartial  exposition  of  the  general 
principles  of  maritime  international  law  which  has  appeared  in  recent  times : '' 

"  It  IS  a  wise  foresis^ht  for  nentral  governments  to  obviate,  during  war,  as  far  as  pos- 
sible, all  illegal  conduct  on  the  part  of  their  subjects,  for  the  double  advantage  of  pre- 
serving them  from  risks,  and  or  preventing  the  suspicions  of  belligerents  against  the 
traders  who  sail  under  neutral  nags.  The  conduct  exhibited  by  several  individuals 
in  a  neutral  nation  produces  naturally  a  presumption  for  or  against  their  fellow-coun- 
trymen, which  seldom  fails  to  have  consequences  favorable  or  unfavorable  to  the  ves- 
sels of  that  nation  which  the  belligerents  encounter.  There  is  also  a  XM)litical  reason 
for  nentral  governments  watching  their  subjects  in  this  respect.  They  cannot,  indeed, 
manifest  more  authentically  their  perfect  neutrality  than  by  clear  and  precise  ordi- 
nances for  their  commerce  and  navigation  during  war,  and  by  a  rigorous  police,  severely 
directed  against  those  who  contravene  them.  The  more  they  exert  themselves  to  re- 
strain fraud,  the  more  they  are  in  a  state  to  protect  their  loyal  subjects,  and  to  inter- 
pose with  success  in  the  cases  of  just  claims  made  by  the  latter  against  the  cruisers  of 
the -belligerent  powers. 

*i\Vhat  neutrals,  however,  may  do  in  this  respect  does  not  arise  from  any  right 
which  imposes  on  them  the  obligation  of  inaintaining  a  more  special  surveillance  over 
their  subjects  during  war  than  tuey  are  in  the  habit  of  doing  during  peace ;  nor  to  ex- 
ercise a  more  extensive  inspection  over  the  legality  of  their  conduct  toward  belliger- 
ents than  that  which  is  prescribed  by  law.  In  even  allowing  them  to  act  entirely  as 
they  choose,  they  in  no  manner  infringe  the  rights  of  the  belligerents,  provided  they 
do  not  pretend  otherwise  to  protect  their  contraventions.  But  such  indifference  may 
inspire  belligerents  with  unfavorable  opinions,  which  it  may  be  as  well  to  prevent, 
especially  if  it  be  preponderating  powers  who  are  at  war. 

"From  neutral  governments  not  being  under  an  obligation  i-o  obviate  the  abuses  of 
their  subjects,  it  follows  that  belligerents,  whatever  condescension  they  may  have  to 
expect  from  them  for  that  purpose,  cannot  reasonably  require  them  to  extend  their 
measures  beyond  what  is  in  practice  in  these  same  neutral  countries  for  preventing 
frauds  being  committed  on  their  own  customs,  and  for  checking  the  other  deceitful 
contrivances  for  evading  payment  of  the  revenues  of  the  state.  The  maximum  of  pre- 
caution, in  this  case,  is  to  maintain  and  enforce  the  observance  of  neutrality  in  vessels 
and  cargoes  with  the  same  diligence  and  exactness  as  are  exercised  in  inquiries  and 
other  proceedings  relative  to  taxes,  or  imposts  and  customs.  He  who  does  as  much  to 
prevent  a  wrong  meditated  against  another  as  he  does  for  his  own  protection,  satisfies 
every  just  and  reasonable  expectation  on  the  part  of  that  other.  Perhaps,  however, 
more  might  be  done,  if  it  were  wished,  completely  to  attain  the  object.  In  time  of 
war  special  instructions  might  be  ordered ;  tribunals  of  inquiry  might  be  established 
against  the  frauds  of  merchants  and  ship-owners,  and  more  rigor  might  be  shown  in 
the  punishment  of  their  delinquencies.  But  this  cannot  be  demanded  on  the  one  side, 
and,  on  the  other,  it  might  be  ditlicult  to  grant  it,  because  there  might  result  from  it 
consequences  inconsistent  with  the  general  spirit  of  the  prohibitory  laws  of  the  state. 
At  least,  this  care  must  be  left  to  the  neutral  governments,  to  whom  alone  it  belongs 
t-o  judge  what  it  may  be  proper  for  them  to  do  with  reference  to  the  circumstances  of 
the  war." 
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PRECEDENTS  APPEALED  TO  BY  THE  UNITED  STATES. 


In  aid  of  its  view  of  neatral  duties  and  liabilities,  the  government 
of  the  United  States  has  appealed  to  several  precedents  re- 

Pr/te dents    np-  j      i    •         i_  •     j  mi 

|-.ied  ^to^b,  the  corded  m  history.    These  are — 

1.  A  correspondence  which  passed  between  the  govern- 
ments of  Spain  and  Sweden,  in  1825,  relative  to  a  sale  of  certain  Swedish 
vessels  of  war,  which  the  Spanish  government  suspected  of  having  been 
bought  for  the  service  of  Mexico. 

2.  The  correspondence  between  the  Biltish  minister  and  the  Govern- 
ment of  the  United  States,  in  1793,  respecting  the  depredations  prac- 
ticed on  British  commerce  by  privateers  under  the  French  flag,  fitted, 
out  in  American  ports ;  the  measures  adopted  in  consequence  by  the 
Government  of  the  United  States:  and  the  treaty  of  19th  November,. 
1794. 

3.  The  eomplaints  and  claims  urged  by  Spain  and  Portugal  against 
the  Utiited  States,  on  account  of  like  depredations  on  the  subjects  and 
shipping  of  those  two  powers,  by  privateers  fitted  out  within  the  United 
States;  and  the  subsequent  treaty  with  Spain  of  22d  February,  1819. 

Some  of  these  transactions  have  been  so  insufficiently  presented  in 
the  Case  of  the  United  States  that  it  becomes  necessary  to  recall  them, 
so  far  as  may  be  necessary  to  set  the  facts  in  their  true  light.  It  will 
then  be  seen  that,  far  from  lending  any  support  to  the  claims  of  the 
United  States,  they,  on  the  contrary,  militate  against  those  claims. 

It  will  be  necessary,  also,  since  the  Government  of  the  United  States 
has  invoked  against  Great  Britain  the  history  of  American  neutrality,, 
to  make  some  additions  to  a  narrative  which  would  otherwise  be  very 
imperfect. 

1.  Case  of  the  Swedish  ships.^ 

This  affair  calls  for  scarcely  any  remark  on  the  part  of  Great  Britain.. 
Cft«^of  the  sw^-j.  It  was  a  sale,  by  a  neutral  government,  of  a  ship  of  the  line 
..h^h.PN !«».  j^jjj  ^^Q  frigates ;  and  there  was  reason  to  suspect  that  the 
trading  firm  who  had  become  the  nominal  purchasers  had  bought  them 
for  the  service  of  the  republic  of  Mexico,  then  at  war  with  Spain.  The 
contract  of  sale  contained  a  clause,  enabling  either  party  to  rescind  it 
on  payment  of  a  stipulated  sum.  The  transaction  was  uncompleted, 
and  still  within  the  power  of  the  Swedish  government.  The  govern- 
ment of  Spain  remonstrated  warmly,  and  induced  the  ministers  of  other 
powers  resident  at  the  Swedish  court  to  support  its  representations. 


•  The  narrative  introdiice<l  into  the  Case  of  the  United  States  is  taken  from  Cussy's 
Phases  et  Canses  C^^Iebres  du  Droit  Maritime,  vol.  ii,  p.  402.  There  is  abetter  account, 
containing  the  official  correspondence,  (which  is  wanting  inCussy,)  in  Martens's  Causes 
C^lebres  du  Droit  de«  CJeiis,  vol.  v,  p.  2*il»,  ed.  18<J1.  r-^  j 

Jigitized  by  VjOOQ IC 


COUNTER   CASE    OP   GBEAT   BEITAIN.  233 

The  government  of  Sweden  insisted  on  its  right  to  complete  the  sale. 
At  the  end  of  fonr  months,  after  much  correspondence,  the  contract  was- 
rescinded  on  the  request  of  the  purchasers,  who  alleged  that  the  vessels 
had  been  detained  till  too  late  in  the  year  by  reason  of  the  recall  of  cer- 
tain officers  and  seamen  of  the  Swedish  navy,  who  had  previously  obtained 
leave  to  enter  the  merchant  service,  and  were  to  be  employed  on  board 
of  them.  The  stipulated  payment  was  excused;  and  the  Swedish  gov- 
ernmneut  undertook  to  reimburse  the  purchasers  for  money  laid  out  on* 
the  repair  and  equipment  of  the  ships. 

That  the  government  of  Sweden  was  right  in  not  completitig  the  sale,, 
after  circumstances  of  suspicion  had  been  brought  to  its  knowledge  by 
Spain,  there  can  be  no  doubt.  It  has  always  been  conceded  that  a  sale^ 
by  a  neutral  government  to  a  belligerent,  directly  or  indirectly,  of  arms- 
or  munitions  of  war,  or  ships  of  war,  stands  on  ground  quite  difterent 
from  the  mere  forbearance  or  omission  to  prohibit  such  transactions  on 
the  part  of  private  individuals  who  are  its  subjects.  In  the  latter  case- 
no  duty  is  violated.  But  a  government  which  sells  or  furnishes  arms,, 
gives  or  lends  money,  to  a  belligerent,  becomes  to  that  extent  a  partici- 
pant in  the  war.* 
[25j  *  In  the  case  of  the  Anglo-Chinese  flotilla,  which  has  been  already 
stated  to  the  arbitrators,  it  will  have  been  seen  that,  under  some- 
what similar  circumstances,  Her  Britannic  Majesty's  government  did  not 
hesitate  to  do  far  more  than  the  government  of  Sweden.  The  differences 
are  that  the  vessels  of  the  flotilla  had  not  been  the  property  of  the  British 
government,  and  had  only  been  officered  and  manned  by  its  permission; 
that  no  circumstances  of  suspicion  had  been  suggested  to  the  govern- 
ment, but  merely  an  appreheaded  possibility ;  that  Great  Britain  acted 
immediately,  without  any  correspondence  or  delay ;  and  that  the  sacri- 
fice she  undertook  to  make  amounted,  not,  as  in  the  Swedish  case,  to 
about  60,000  francs,  but  to  above  2,500,000.^ 

Great  Britlirin  has  certainly  nothing  to  fear  from  this  comparison. 

The  purchase  by  Her  Majesty's  government,  at  the  price  of  j&220,000,. 
of  the  two  iron-clads  seizes!  in  18C^,  has  been  mentioned  in  the  British 
Case,  and  it  has  been  stated  (as  the  fact  is)  that  in  agreeing  to  this  pur- 
chase the  government  was  mainly  actuated  by  anxiety  to  prevent  by 
any  means  in  its  power,  however  costly,  vessels  of  so  formidable  a  char- 
acter, constructed  in  a  British  port,  from  passing,  directly  or  indirectly, 
into  the  hands  of  a  belligerent.^ 

The  case  of  the  old  dispatch-boat  Victor,  sold  out  of  Her  Majesty's  navy 
in  1863,  will  be  hereafter  referred  to.*  There  were  in  that  case  no  cir- 
cumstances to  excite  suspicion,  and  no  representation  was  made  by  the 
minister  of  the  United  States  to  Her  Majesty's  government.  When  it  was 
discovered,  however,  that  this  vessel  had  passed  into  the  hands  of  a  bel- 
ligerent, and  that  endeavors  had  been  made  to  fit  her  out  as  a  cruiser,, 
orders  were  immediately  given  that  no  more  ships  should  be  sold  out  of 
the  navy  during  the  continuance  of  the  war.  This  decision  was  followed 
in  the  case  of  two  vessels,  (the  Keynard  and  Alacrity,)  for  which  an  ad- 
vantageous offer  was  made  to  the  admiralty  in  December,  1863,  and 
which  it  was  desirable  to  dispose  of.  "It  would  be  better,"  Earl  Russell 
wrote,  *'at  the  present  time  not  to  sell  any  vessels  to  private  firms,  as  it 


'  See  Hefft^r,  cited  below,  p.  145,  This  distinction  i«  recognized  by  all  writers.  There 
is  reason  to  believe,  however,  from  fiicts  which  have  become  notorious,  that  it  was  over- 
looke<l  by  the  American  Government  during  the  late  war  between  France  and  Germany. 

•  Case  of  Great  Britain,  p.  47.  ^  Ibid.,  p.  44.  *  Infra,  p.  122. 
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is  impossible  to  obtain  any  sufficient  assurance  in  regard  to  wtiat  might 
be  done  with  vessels  when  sold  out  of  the  navy.''  * 

2.  Violations  of  American  neutrality  in  1793  and  1794. 

In  the  year  1793  the  neutrality  of  the  United  States  was  infringed,  not 
s.  Violation,  of  ^^^^  ^^  captures,  within  their  territorial  waters,  of  British 
AirrTcirn'il^nfnaTty  vcssels  by  hostile  armed  ships,  but  by  repeated  and  success- 
n  i783and  17W.  ^^^  attompts  tofit  out  privateersforcruising,  under  the  French 
flag,  against  Great  Britain,  then  at  peace  with  the  United  States  and  at 
war  with  France. 

It  must  be  here  observed  that  the  example  of  this  mode  of  carrying  on 
maritime  war  had  been  set  by  the  United  States  themselves.  The  agents 
who  were  sent  to  France  in  1776  for  the  purpose  of  gaining  for  the  United 
•Colonies  the  aid  and  support  of  that  power  in  their  struggle  for  inde- 
I>endence,  succeeded  in  procuring  and  arming  many  privateers,  which 
they  dispatched  from  French  ports,  with  orders  to  cruise  against  Great 
Britain,  and  from  which  British  commerce  suffered  severely. 

It  was  natural  to  expect  that  when,  in  February,  1703,  the  French  Repub- 
lic declared  war  against  Great  Britain,  France. in  her  turn  should  try  to 
imitate  and  profit  by  that  example.  On  the  8th  of  April,  1793,  a  French 
-envoy  arrived  at  Charleston ;  he  immediately  proceeded  to  fit  out  priva- 
teers, and  four  were  fitted  out,  armed,  manned,  and  commissioned  within 
American  jurisdiction  before  the  end  of  the  month.  These  acts  were 
open  and  undisguised.  Houses  of  rendezvous  were  opened  at  Charleston 
for  collecting  crews,  the  vesvsels  were  suffered  to  pass  the  fort  under  a 
written  permission  from  the  governor  of  South  Carolina,  and  there  was 
reasonable  ground  to  believe  that,  though  nominally  owned  by  French- 
men, they  were  really  the  property  of  American  citizens.  These  vessels 
afterward  brought  in  prizes,  which  were  condemned  by  pretended  prize 
courts,  held  within  the  jurisdiction  of  the  United  States. 

Applying  to  the  United  States  the  stringent  rule  which  that  power  now 
seeks  to  apply  to  Great  Britain,  the  British  government  might  undoubt- 
■edly  have  insisted  that  these  were  violations  of  neutrality  which  the 
American  Government  was  bound  to  prevent;  that  no  imperfections  in  its 
municipal  law  or  executive  organization  could  be  pleaded  in  its  defense ; 
and  that  the  United  States  were  liable  for  all  the  injuries  which  the 
failure  to  prevent  them  might  occasion  to  Great  Britain. 

The  British  minister,  however,  limited  himself  to  the  request  that  the 
American  Government  would  "pursue  such  measures  as  to  its  wisdom 
may  appearthe  best  calculated  forrepressing  such  practices  in  future,  and 
for  restoring  to  their  rightful  owners  any  captures  which  these  particular 
privateers  may  attempt  to  bring  into  the  ports  of  the  United  States,^^ 
[26]  •In  the  month  of  May,  one  of  the  privateers  unlawfully  fitted 
out  at  Charleston,  (the  Citoyen  Genet,)  came  into  the  port  of  Phil- 
adelphia, which  was  the  seat  of  the  Government  of  the  United  States, 
bringing  a  prize.  The  Citoyen  Genet  was  not  seized  or  detained  by  the 
Government  of  the  United  States. 

After  some  correspondence  with  the  French  envoy,  Mr.  Jefferson, 
then  Secretary  of  State,  informed  him  on  the  5th  June,  1793,  that,  in 
the  opinion  of  the  President,  "  the  arming  and  equipping  vessels  in  the 

'  Appendix  to  British  Case,  vol.  v,  p.  201.  *  Ibid.,  p.  241. 
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ports  of  the  United  States  to  craise  against  nations  with  which  they 
were  at  peace  was  incompatible  with  the  territorial  sovereignty  of  the 
United  States ;  that  it  made  them  instrumental  to  the  annoyance  of 
those  nations,  and  thereby  tended  to  compromise  their  peace ;  and  that 
he  thought  it  necessary,  as  an  evidence  of  good  faith  to  them,  as  well  as 
a  proper  reparation  to  the  sovereignty  of  the  country,  that  the  armed 
vessels  of  this  description  should '^ — ^not  be  detained  in,  but — "depart, 
from  the  ports  of  the  United  States."* 

The  British  minister  was  on  the  same  day  informed  that  "the  moment 
it  was  known,  the  most  energetic  orders  were  sent  to  every  State  and 
port  in  the  Union,  to  prevent  a  repetition  of  the  accident,"  and  that  per- 
sons accused  of  being  participators  in  the  act  had  been  committed  for 
trial.    The  restitution  of  the  prizes  was  refused : 

The  priDcipal  agents  in  this  transaction  were  French  citizens.  Being  within  the 
United  States  at  the  moment  a  war  bn>ke  out  between  t^ieir  own  and  another  country, 
they  determined  to  go  into  ita  defense ;  they  purchase,  arm,  and  equip  a  vessel  with 
their  own  money,  man  it  themselves,  receive  a  regular  commission  from  their  nation, 
depart  out  of  the  United  States,  and  then  commence  hostilities  by  capturing  a  vessel. 
If  under  these  circumstances  the  commission  of  the  captors  was  valid,  the  property, 
according  to  the  laws  of  war,  was  by  the  capture  transferred  to  them,  and  it  would  be 
an  aggression  on  their  nation  for  the  United  States  to  rescue  it  from  them,  whether  on 
the  high  seas  or  on  coming  into  their  ports.  If  the  commission  was  not  valid,  and  con- 
sequently the  property  not  transferred  by  the  laws  of  war  to  the  captors,  then  the  case 
would  have  been  cognizable  in  our  courts  of  admiralty,  and  the  owners  mi^ht  have 
(Tone  thither  for  redress.  So  that  on  neither  supposition  would  the  executive  ue  justi- 
liable  in  interposing. ^ 

The  American  Government  thus  refused  to  take  any  measures  even 
for  the  restitution  of  prizes  actually  brought  into  their  ports  by  priva- 
teers equipped  and  commissioned  therein.  The  acts  complained  of,  it 
was  added,  could  not  be  imputed  to  the  Government,  which  could  not 
have  known,  and  therefore  could  not  have  prevented  them. 

The  British  minister,  in  reply,  (7th  June,  1793,)  represented  that  these 
acts  were  notorious  and  unconcealed,  and  well  known  to  the  local  author- 
ities. He  expressed  his  concern  at  the  decision  at  which  the  Govern- 
ment had  arrived,  and  added : 

For  all  these  reasons,  notwithstanding  the  deference  which  he  shall  ever  preserve  for 
the  sentiments  of  this  Government,  the  undersigned  conceives  himself  justi tied  in  hav- 
ing entertained  a  confidence  that  the  Government  of  the  United  States  would  not  only 
have  repressed  this  insult  offered  to  its  sovereignty,  but  also  that  the  aggression  on  the 
subjects  of  the  Crown  of  Great  Britain  wonld  have  been  repaired  by  the  restitution  of 
vessels  thus  captured.^ 

At  the  date  of  Mr.  Jefferson's  letter,  and  for  a  considerable  time 
afterward,  it  was  a  disputed  question  whether  the  courts  of  the  United 
States  had  jurisdiction  to  inquire  into  captures  made  under  the  circum- 
stances above  mentioned,  or  to  order  restitution ;  and  this  question  re- 
mained unsettled  until  the  jurisdiction  was  affirmed  by  a  judgment  of 
the  Supreme  Court,  delivered  on  the  18th  February,  1794.  Owners  of 
vessels  unlawfully  captured  were  in  the  mean  time  debarred  from  any 
redress,*  and  to  refuse  restitution,  unless  through  the  medium  of  the 
courts,  was  to  refuse  it  altogether. 

After  this  a  vessel  was  fitted  out  and  armed  as  a  French  privateer  in 
the  port  of  Philadelphia  itself,  under  the  name  of  the  Little  Democrat. 
The  Government  did  not  seize  or  detain  her;  it  relied  on  an  expectation 
that  the  French  envoy  would  not  permit  her  to  sail.  She  sailed,  how- 
ever, and  engaged  in  depredations  on  British  commerce. 

*  Report  of  the  Neutrality  Law  ComnjissioneiB,  p.  19;   Appendix  tu  Ikitish  Ch»c, 
vol.  iii. 
2  Appendix  to  British  Case,  vol.  v,  p.  242. 
3ibid,p.  244. 
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On  the  4tli  August,  1793,  circular  instructions  were  sent  to  the  col- 
lectors of  customs  within  the  United  States,  iutended,  though  not  ex- 
clusively intended,  to  provide  agaiust  violations  of  neutrality.  Accord- 
ing to  these  instructions,  vessels  originally  fitted  out  by  either  belligerent 
in  ports  of  the  United  States  were  not  thenceforth  to  have  asylum  in 
any  district  of  the  United  States.  Any  vessel  contravening  the  rules 
laid  down  was  to  be  refused  a  clearance  until  she  should  have  complied 
with  what  the  governor  of  the  State  might  decide  in  reference  to  her. 
Care,  however,  was  to  be  taken  in  this  not  necessarily  or  unreasonably 
to  embarrass  trade  or  vex  any  of  the  parties  concerned.  In  order  to 
guard  against  contraventions,  the  condition  as  to  military  equipment  of 
every  vessel  arriving  in  a  port  of  the  United  States  was  to  be  ascer- 
tained by  accurate  survey  made  on  her  arrival  and  again  before  her 
[27J  departure ;  but  no  attempt  was  to  be  made  to  inspect  '*any  ♦ves- 
sel of  war  in  the  immediate  service  of  the  government  of  a 
foreign  nation.'^  A  schedule  of  rules  was  appended  to  these  instruc- 
tions; and  it  is  material  to  observe  what  these  rules  permitted  and  what 
they  prohibited  in  the  ports  of  the  United  States,  disregarding  only 
some  specific  limitations  which  had  reference  to  treaties  then  existing 
between  the  United  States  and  France.    They  permitted — 

1.  Equipments  of  merchant  vessels  by  either  belligerent,  ^^puie^y  for 
the  accommodation  of  them  as  such.^ 

2.  Equipments  of  vessels  of  war  in  the  immediate  service  of  the  gov- 
ernment of  either  belligerent,  which,  if  done  to  other  vessels,  would  be 
of  a  doubtful  nature,  as  applicable  either  to  commerce  or  war. 

3.  Equipments  of  a  like  nature  done  to  vessels  fitted  for  merchandise 
and  war,  whether  with  or  without  commissions. 

4.  They  permitted  also  armed  vessels  of  either  bellig^ent,  which 
should  not  have  infringed  any  of  its  rules,  to  "engage  or^ebH^E'^tffeiJ 
own  subjects  or  citizens,  not  being  inhabitants  of  the  United  States." 

They  prohibited  "  equipments  of  vessels  in  the  ports  of  the  United 
States  which  are  of  a  nature  solely  adapted  for  war."  * 

Any  kind  of  equipment,  therefore,  which  might  be  applicable  either 
to  war  or  to  commerce,  was  declared  lawful,  whether  done  to  a  vessel 
fitted  for  war  and  commerce,  or  to  a  vessel  actually  commissioned  as  a 
public  ship  of  war.  The  only  question  was  as  to  the  nature  of  the 
equipment.  If  it  was  of  such  a  character  as  to  be  applicable  solely  and 
exclusively  to  war,  it  was  forbidden ;  if  not,  it  was  not  forbidden. 

These  rules  have  always  been  referred  to  with  approval  and  respect 
by  American  writers  on  international  law. 

Notwithstanding  the  instructions,  privateers  continued  to  be. fitted 
out  in  American  ports,  and  privateers  which  had  been  previously  fitted 
out  appear  to  have  been  suffered  to  enter,  refit,  and  depart  unmolested. 
Thus,  on  the  29th  December,  1793,  the  British  minister,  Mr.  Hammond, 
wrote  to  Mr.  Jefferson : 

The  danger  to  be  apprebeuded  from  these  last-mentioned  vessels  (privateers  illegally 
fitted  out  in  ports  of  the  United  States)  still  continues  to  exist  to  a  very  alarming 
degree ;  since,  notwithstanding  the  repeated  assurances  I  have  received  from  the 
Federal  Government  of  its  determination  to  exclude  those  privateers  from  any  future 
tvsylnm  in  its  ports,  and  the  sincerity  of  its  desire  to  enforce  this  determination,  I  have 
reason  to  infer  that,  in  other  quarters,  means  have  been  successfully  devised  either  to 
elude  its  vigilance,  or  to  render  nugatory  its  injunctions.  This  inference  arises  from 
the  information  I  have  received — that  the  privateer  Le  Citoyeu  Gen^t,  fitted  out  at 
Charleston,  was,  on  the  21st  of  August,  permitted  to  return  to  the  port  of  Philadelphia 
for  the  second  time,  to  remain  there  some  days,  and  then  to  proceed  to  sea  for  the  pur- 

*  Appendix  to  British  Case,  vol.  v,  pp.  263,  270. 
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poee  of  couiniencin^  new  depredtttiouB,  which,  as  it  appears  from  the  puhlic  prints, 
•be  is  now  prosecuting  in  the  adjacent  seas;  that  Le  Petit  Democrat,  and  La  Carman;- 
Qole,  both  ntted  out  in  the  Delaware,  were  permitted  to  enter  the  port  of  New  York, 
ana  to  continue  therein  unmolested  during  a  great  part  of  the  montus  of  August,  Sep- 
tember, and  October  last ;  that  the  latter  vessel  is  still  in  that  port,  and  that  the 
former,  having  sailed  from  thence  in  compauy  with  the  French  fleet,  under  the  charge 
of  Admiral  Sercy,  and  having  separated  from  it  at  sea,  proceeded  first  to  Boston,  and 
afterward  returned  for  a  second  time  to  New  York,  wherein  she  at  present  remains.' 

On  the  5th  November,  1794,  he  wrote  to  Lord  Greuville : 

In  conformity  to  the  intention  expressed  in  my  dispatch  No.  31, 1  have  now  the 
honor  of  transmitting  to  your  lordship  a  list,  compiled  trom  returns  sent  to  me  by  HIh 
M^esty's  consuls,  of  such  British  vessels  as  have  been  brought  as  prizes  into  ports  of 
the  United  States,  since  th«  commencement  of  the  present  hostilities  to  the  beginning  of 
the  month  of  August.  On  this  list  it  is  proper  for  me  to  remark,  that  the  value  of  a 
<M»nsiderable  proportion  of  the  British  vessels  captured,  and  of  their  cargoes,  is  omitted 
in  the  consular  returns ;  that  of  those  of  which  the  value  is  mentioned,  though  it  be 
much  underrated,  the  amount  is  £195,548  sterling;  and  that  of  seventy-five  British 
prizes,  forty-six  were  made  by  privateers  fitted  out  in  ports  of  the  United  States. 

The  depredations  of  these  last-mentioned  vessels,  which  seemed  to  have  been  in  some 
measure  suspended  by  the  appearance  of  a  British  naval  force  in  these  seas,  have,  by 
recent  accounts  from  Charleston,  recommenced.  I  likewise  learn  from  Baltimore  that 
several  vessels  are  now  arming  in  that  port,  for  the  purpose  of  proceeding  to  Port  de 
Paix,  in  Saint  Domingo,  or  to  Guadaloupe,  and  of  there  procuring  Frenob  commissions. 
Though,  by  an  act  passed  in  the  last  session  of  Congress,  this  be  a  punishable  ofi'ense, 
the  difficulty  of  obtaining  legal  proof  of  the  intention  of  the  persons  arming  such 
vessels  is  a  sufficient  objection  to  the  institution  of  any  judicial  proceedings  thereon ; 
and  it  is  useless  to  address  any  complaints  upon  subjectN  of  this  nature  to  the  General 
Government,  since  the  investigation  of  them  is  commonly  committed  to  the  governors 
of  the  respective  States,  of  whom  a  great  majorit,y  is  so  hostile  to  Great  Britain  as 
readily  to  connive  at  measures  the  execution  of  which  may  be  injurious  to  her  in- 
terests.'^ 

The  British  vice-consul  at  Charleston  wrote  as  follows,  on  the  28th 
November,  1794,  to  the  consul,  (who  was  then  absent  on  leave:) 

[28]  *  Notwithstanding  the  laws  of  the  United  States  are  so  guarded  against  any 
breach  of  neutrality,  the  French  here  evade  them,  and  arm  as  many  privateers 
as  over.  Yesterday  I  acquainted  the  collector  of  the  Federal  customs  in  this  port,  who 
is  directed  by  the  Secretary  of  the  Treasury  to  inspect  all  vessels  in  this  place,  and 
see  that  none  of  them  in  any  way  whatever  commit  a  breach  of  the  laws — 

That  the  brig  Cygnet,  fitted  for  war  in  this  harbor,  but  afterward  permitted  to  clear 
out  as  a  merchantman,  having  been  disarmed  and  her  ports  nailed  up,  had  her  guns 
sent  after  her  in  the  privateer  UAmi  de  la  Pointe  k  Petre,  took  them  on  board  ofi'  this 
bar,  mounted  them,  knocked  out  her  ports,  and  proceeded  to  sea,  fully  equipped  as  a 
privateer. 

That  the  schooner  St.  Joseph  Sugna  cleared  for  Port  an  Paix  as  a  Spanish  prize;  had 
no  guns  mounted  when  she  dropped  down  to  the  port,  nor  any  appearance  in  her  hull 
of  having  been  fitted  for  war,  although  her  rigging  had  every  apparent  mark  of  the 
privateer ;  had  previously  to  her  going  over  the  bar  her  quarter-deck  oft',  port-holes 
cut,  and  guns  mounted. 

That  there  was  a  brigantine  fitting  at  Gaillard's  wharf,  which  came  in  from  Port  an 
Paix,  pierced  for  twelve  gnus,  with  a  high  quarter-deck,  the  bulk-head  of  which  was 
cut  away,  and  beams  laid  level  with  the  main  deck,  which,  from  every  appearance,  is 
meant  to  proceed  in  the  same  manner  the  above  schooner  did,  by  cutting  away  the  old 
quarter-deck  after  she  drops  down,  and  getting  her  gnus  sent  after  her. 

That  a  new  prize  schooner,  called  the  Swallow,  was  fitting  in  same  manner,  and  a 
Providence  sloop,  with  many  vessels  of  a  larger  size,  among  which  is  the  old  Delaware 
frigale  that  was  sold  after  the  peace,  and  fitted  for  a  South  Sea  whaler.  Also,  a  sloou 
lying  on  the  stream,  with  a  large  quantity  of  gunpowder  on  board,  supposed  to  be  for 
the  purpose  of  supplying  the  privateers.^ 

The  Cygnet  cleared  tor  Port  au  Paix  with  a  trifling  cargo,  there  got 
a  commission,  and  on  her  return  made  several  prizes,  which  she  sent 
into  Charleston,  and  of  which  the  local  court  refused  to  decree  restitu- 
tion. 

The  dispatches  of  the  British  consuls  at  Charleston  and  elsewhere  in 

^  Appendix  to  British  Casj,  vol.  v,  i .  25^. 
2  Ibid.,  p.  296.  ^^  , 
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1794, 1795,  and  some  sabsequeut  years,  repeatedly  refer  to  privateers 
fitting  out  or  increasing  their  armament  in  porf^  of  the  United  States, 
the  difficulty  of  obtaining  evidence  against  them,  and  the  absence  of 
effectual  means  of  repression.  Thus  the  consul  at  New  York,  on  the 
30th  November,  1795,  after  a  complaint  of  a  privateer  (the  Coquette) 
fitted  out  in  New  York,  which  had  taken  four  prizes,  writes : 

When  such  vessels  are  fitted  ont  in  America  in  a  secret  manner,  it  is  difficult  to  pro- 
cure proof  against  them,  and  1  apprehend  the  law  prohibiting  the  practice  is  not  ade- 
quate to  the  purpose,  nor  is  it  enforced  with  sufficient  activity.^ 

And,  on  the  27th  April,  1796,  the  vice-consul  at  Charleston  wrote: 

Inclosed  you  will,  however,  receive  the  state  of  them,  (the  proceeding  in  prize 
causes  before  the  Supreme  Court,)  as  handed  me  by  His  M^jesty^s  charg^  d'affaires  in 
Philadelphia,  from' which  it  would  appear  nothing  but  the  ownership  being  in  Ameri- 
can citizens  will  cause  a  restoration  of  prizes,  and  that  the  law  of  the  5th  June,  1794, 
passed  in  Congress,  as  well  as  the  general  law  of  nations,  so  far  as  respects  the  arming, 
equipping,  augmenting,  or  altering  the  ships  of  war  or  privateers  of  any  power  at  war 
in  neutral  ports,  are  entirely  set  aside  in  the  courts  of  this  country.  Indeed,  Mr. 
Chase,  one  of  the  Federal  judges,  gave  it  as  his  opinion  that  the  citizens  of  the  United 
States  had  a  right  to  build  and  etiuip  ships  of  war  as  an  article  of  trade,  and  to  dis- 
pose of  them  to  either  of  the  belligerent  powera  without  any  breach  of  their  neutral- 
ity, provided  none  of  those  were  in  any  manner  concerned  in  them  after  they  became 
cruisers.^ 

It  has  thus  been  seen  that  privateers  were  fitted  out,  armed,  and  com- 
missioned in  American  ports.  These  privateers  committed  considerable 
depredations  on  British  shipping?,  and  took  many  prizes.  Let  us  now 
see  what  was  done  as  to  the  restitution  of  the  prizes,  and  compensation 
for  the  injuries  thus  sustained  by  Great  Britain. 

The  final  judgment  of  the  American  Government  as  to  what  was  right 
to  be  done  in  this  matter  was  conveyed  in  a  letter  which  Mr.  Jefierson 
addressed  to  the  British  minister,  dated  5th  September,  1793.  The  sub- 
stante  of  this  letter  was,  that  the  Government  recognized  an  obligation 
to  restore  prizes  actually  brought  into  its  ports  after  the  5th  June,  1793, 
if  captured  by  privateers  which  had  been  unlawfully  fitted  out  within 
its  jurisdiction,  or  to  use  all  the  means  in  its  power  to  do  so.  If^  in  any 
case,  it  had  forborne  or  should  forbear  to  do  this,  it  would  hold  itself 
bound  to  make  compensation  to  the  owners.^  It  recognized  no  other 
obligation.  We  shall  presently  see  how  this  engagement  was  under* 
stood. 

The  promise  or  engagement  contained  in  this  letter  was  expressly 
confined  to  prizes  brought  in  after  the  5th  June,  1793.  The  line  of  dis- 
tinction thus  drawn,  though  intelligible  as  between  the  United  States 
and  France,  because  this  was  the  date  of  Mr.  Jefferson's  prohibitory 
letter  to  M.  Genet,  was,  so  far  as  the  rights  of  Great  Britain  were  con- 
cerned, purely  arbitrary,  the  prizes  brought  in  before  that  date  being  as 
unlawful,  according  to  the  law  of  nations,  as  those  brought  in 
[29]  after  it,  and  the  right  to  restitution  or  compensation  being  •pre- 
cisely the  same.  The  American  Government,  however,  refused 
to  make  either  restitution  or  compensation  for  prizes  brought  in  pre- 
vious to  the  time  at  which  the  resolution  that  they  were  to  be  treated 
as  illegal  was  formed  and  made  known  to  the  French  envoy. 

The  British  minister  as  to  this  wrote  as  follows,  on  the  7th  June,  1794^ 
to  the  then  Secretary  of  State,  Mr.  Randolph : 

From  the  same  paper,  it  is  also  evident  that  I  have  never  acquiesced  in  the  propriety 
of  the  determination  of  this  Government  not  to  restore  vessels  captured  previously  to 
the  5th  of  June,  as  well  for  the  reasons  which  I  have  there  stated,  as  because  I  have 
never  perfectly  comprehended  the  principles  which  could  legalize  the  prizes  antece- 
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dently  to  that  period,  and  invalidate  those  which  were  made  subsequently  to  it.  The 
list  of  those  prizes  annexed  to  the  memorial  will  evince  that  (whatever  may  have  been 
conceived  by  some)  their  value  was  not  inconsiderable ;  but  even  if  their  amount  had 
been  less  considerable,  the  question  in  a  national  point  of  view  could  not  have  been 
affected  by  that  circumstance.^ 

lb  may,  perhaps,  be  supposed  that  the  owners  of  these  vessels,  thoagh 
they  did  not  obtain  restitution,  would  be  awarded  compensation  under 
Article  VII  of  the  treaty  of  1794.  But  it  will  presently  be  seen  that 
this  was  refused  to  them. 

The  cases  in  which  the  Government  had  "forborne"  to  make  restitu- 
tion were  those  of  three  British  merchant-ships  which  had  been  cap- 
tured by  privateers  unlawfully  fitted  out,  and  brought  by  the  captors 
into  American  ports  after  the  5th  June,  1793,  but  which  the  Govern- 
ment, from  motives  of  policy,  was  unwilling  to  take  forcibly  out  of  the 
captors'  hands.  No  provision  having  been  made  by  Congress  for  the 
compensation  promised  in  the  case  of  these  three  vessels,  the  owners  of 
these  and  of  a  fourth,  which  was  admitted  to  stand  on  the  same  ground, 
had  no  other  resource  than  to  carry  their  claims  before  the  commission- 
ers afterward  appointed,  which  they  accordingly  did. 

By  the  seventh  article  of  the  treaty  of  19th  Kovember,  1794,  after  a 
recital  that  certain  British  subjects  complained  "that,  in  Deci.ion»ofthocoo.- 
the  course  of  the  war,  they  have  sustained  loss  and  dam-  viuhTriicie*^of  \hl 
age  by  reason  of  the  capture  of  their  vessels  and  merchan-  Tre«tyof  itw. 
dise,  taken  within  the  limits  and  jurisdiction  of  the  States  and  brought 
into  the  ports  of  the  same,  or  taken  by  vessels  originally  armed  in  ports 
of  the  said  States,"  it  was  agreed  that,- "in  all  such  cases  where  restitu- 
tion should  not  have  been  made  agreeably  to  the  tenor  of  the  letter 
from  Mr.  Jefferson  to  Mr.  Hammond,  dated  at  Philadelphia,  September 
5, 1793,  (a  copy  of  which  was  annexed  to  the  treaty,")  the  complaints 
should  be  referred  to  commissioners,  who  were  empowered  to  award 
compensation. 

Various  claims  were  made  before  the  commissioners  so  appointed. 
Three  leading  decisions  pronounced  by  them  will  be  found  in  the  ap- 
pendix to  this  Counter  Case.    By  these  decisions  it  was  ruled — 

1.  That,  according  to  the  true  construction  of  Article  VII  of  the 
treaty,  coupled  with  Mr.  Jefferson's  letter,  no  claim  could  be  made  on 
account  of  a  capture  tnade  before  the  5th  June,  1793.  Hence  compensa- 
tion was  refused  in  the  case  of  a  British  vessel  which  had  been  cap- 
tured on  the  8th  May  by  the  Sans  Culottes,  a  privateer  fitted  out  at 
Charleston,  and  had  been  openly  brought  by  her  captors  into  the  port 
ofPhiladelphia.2 

2.  That  no  compensation  could  be  claimed  for  captures  made  by  ves- 
sels illegally  fitted  out  within  the  jurisdiction  of  the  United  States  unless 
the  prizes  had  been  subsequently  brotight  into  an  American  port    The  o wn- 


'  Appendix  to  Hritish  Case,  vol.  v,  p.  276. 

*"A11  the  dociinientB  above  quoted  were  of  the  date  of  1793,  the  latest  of  them  of 
November  22.  They  were  all  public,  and  in  the  hands  of  the  negotiator  of  the  pres- 
ent treaty.  That  treaty,  which  was  signed  in  November,  1794.  makes  the  letter  of 
September,  1793,  the  standard  of  the  engagements  of  the  United  States  in  cases  of  this 
nature,  and  directs  us,  in  all  cases  where  restitution  shall  not  have  been  made  agree- 
ably to  the  tenor  of  that  letter,  to  proceed  as  in  the  other  cases  committed  to  us.  The 
tenor  of  that  letter  appears  to  mo  to  respect  only  cases  occurring  after  the  5th  June, 
and  contains  no  stipulation  either  of  restitution  or  compensation  in  cases  anterior  to 
that  date.  The  case  of  the  Fanny,  Pile,  master,  now  under  consideration,  is  of  anterior 
date,  and  therefore  is,  in  my  opinion,  not  within  the  powers  or  duty  of  this  board  fur- 
ther to  consider."— Decision  in  the  case  of  the  Fanny,  Pilr,  master.  Appendix  to 
British  Case,  vol.  v.  p.  319. 
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crs,  therefore,  of  a  vessel  which  the  captors  had  destroyed  at  sea  were 
•entitled  to  no  compensation.^ 

3.  That  where  the  prize  had  been  brought  in,  no  compensation  coald 
be  claimed  if  the  claimant  had  not  taken  proceedings  in  a  district  court 
of  admiralty,  and  proved  his  case  there  by  sufficient  testimony,  or  if 
there  had  been  any  negligence  or  any  delay  in  instituting  or  carrying 

on  such  proceedings,  or  in  enforcing  a  judgment  if  obtained.* 
[30J  •The  real  effect,  then,  of  the  engagement  entered  into  by  the  Gov- 
ernment of  the  United  States  as  to  restitution  or  compensation, 
appears  to  have  been  this.  The  owner  of  a  vessel  captured  by  a  ship 
which  had  offended  within  American  waters  against  the  prohibitions  of 
the  United  States  Government,  was  at  liberty  to  obtain,  if  he  could,  by 
proceedings  in  a  court  of  admiralty,  a  decree  for  restitution,  and  the 
Government  undertook  in  that  case  either  to  use  all  the  means  in  its 
power  to  enforce  the  decree  should  it  be  resisted,  or  else  to  indemnify 
him  for  the  loss.^    If  he  could  not  obtain  a  decree,  he  had  no  redress; 

'  Decision  In  the  case  of  tlie  Jamaica,  Martin,  master.    Ibid.,  pp.  311  et  seq, 

*  ''From  this  examination  of  the  letter,  which  is  given  to  us  for  a  rale,  it  results  that 
it  was  the  opinion  of  the  President,  therein  expressed,  that  it  was  incumbent  on  the 
United  States  to  make  restitution  of,  or  compensation  for,  all  such  vessels  and  property 
Wonging  to  British  subjects  as  should  have  been — first,  captured  between  the  dates  of 
June  6  and  August  7  within  the  line  of  jurisdictional  protection  of  the  United  States, 
or  even  on  the  high  seas ;  if,  secondly,  such  captured  vessel  and  property  were  brought 
into  the  ports  of  the  United  States ;  and,  thirdly,  provided  that,  in  cases  of  capture 
on  the  high  seas,  this  responsibility  should  be  limited  to  captures  made  by  vessels 
armed  within  their  ports ;  and,  fourthly,  that  the  obligation  of  compensation  should 
extend  only  to  captures  made  before  the  7th  August,  in  which  the  Uoited  States  had 
confessedly  forborne  to  use  all  the  means  in  their  power  to  procure  restitution  ;  and 
that,  with  i-espect  to  cases  of  captures  made  under  the  first,  second,  and  third  circum- 
stances above  enumerated,  but  brought  in  after  the  7th  August,  the  President  had  de- 
termined that  all  the  means  in  the  poww of  the  United  States  should  be  used  for  their 
restitution,  and  that  he  thought  that  compensation  would  be  equally  incumbent  on 
the  United  States  in  such  of  these  cases  (if  any  such  should  at  any  future  time  occur) 
where  the  United  States,  having  decreed  restitution,  and  the  captors  having  opposed 
or  refused  to  comply  with  or  submit  to  such  decree,  the  United  States  should  forbear 
to  carry  the  same  into  effect  by  force. 

'*  Such  was  the  promise.  In  what  manner  was  that  promise  to  be  carried  into  e^Tect  t 
It  was  not  absolute  to  restore,  by  the  hand  of  power,  in  all  cases  where  complaint 
should  be  made;  if  it  had  been  such,  there  would  have  been  no  want  of  complaints, 
and  France  herself  would  have  had  a  better  reason  for  making  them  than  any  other 
party.  No,  the  promise  was  conditional.  We  will  restore  in  all  those  cases  of  com- 
plaint where  it  shall  be  established  by  sutUcient  testimony  that  the  facta  are  true 
which  form  the  basis  of  our  promise — that  -is,  that  the  property  claimed  belongs  to 
British  subjects;  that  it  was  taken  either  within  the  line  of  jurisdictional  protection, 
or,  if  on  the  high  seas,  then  by  some  vessel  illegaUy  armed  in  our  ports;  and  that  the 
property  so  taken  has  been  brought  within  our  ports.  By  whom  were  these  facts  to 
be  proved!  According  to  every  principle  of  reason,  justice,  or  equity,  it  belong  to 
him  who  claims  the  benefit  of  a  promise  to  prove  that  he  is  the  person  in  whose  tavor, 
or  under  the  circumstances  in  which  the  promise  was  intended  to  operate  ;  and  since 
it  is  the  party  promising  redress  who  must  first  be  couNinced  by  testimony  of  the 
truths  and  justice  of  the  complaint  before  the  obligation  of  his  promise  can  apply  and 
bind  him  to  performance  of  the  stipulated  relief,  he  is,  of  course,  the  proper  person  to 
decide  under  what  forms,  and  in  what  manner,  the  examination  and  proof  of  these 
facts  is  to  be  conducted.  Accordingly,  every  civilized  nation  has  established  laws  and 
Judicial  forms  for  doing  right,  for  redi-essing  wrongs,  and  for  restoring  to  the  true 
owner  property  which  may  have  been  unjustly  wrested  from  him." — Decision  in  the 
case  of  the  Elizabeth,  Ross,  master.    Appendix  to  British  case,  vol.  v,  p.  322. 

^  "  It  appears  that  by  the  expression  *  all  the  moans  in  their  power,*  they  meant,  first, 
those  means  which  the  Constitution  and  laws  had  provided  for  the  redress  of  wrong 
and  force  whenever  it  should  be  rendered  necessary  by  any  act  of  opposition  to  the 
ordinary  course  of  justice.  That  although  doubts  entertained  by  a  part  of  the  judicial 
establishment  of  its  jnrisdiction  in  these  cases  had  placed  them  for  a  time  under  the 
immediate  eye  of  the  Executive  power,  yet  to  the  complainant  this  produced  no  im- 
portant change,  since  the  same  examination  and  proof  of  facts  was  required  to  estab- 
iish  the  justice  of  his  complaint  and  to  guide  the  decision  of  the  President,  as  would 
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if  the  means  used  by  the  Government  proved  ineflfectual,  he  had  likewise 
no  redress.^  He  was  equally  without  redress  if  his  vessel  had  been 
plundered  or  destroyed  at  sea  and  not  brought  into  an  American  port. 
If  the  capture  was  made  before  a  certain  date  arbitrarily  fixed,  then, 
although  the  prize  had  been  brought  within  the  jurisdiction  of  the 
United  States,  the  Government  would  do  nothing  to  secure  him  either 
restitution  or  indemnity. 

This  is  one  of  the  two  precedents  on  which  the  United  States  rely  as 
establishing  the  proposition  ^'  that  when  a  neutral  fails  to  use  all  the 
means  in  its  power  to  prevent  a  breach  of  the  neutrality  of  its  soil  or 
waters  in  any  of  the  foregoing  respects,  the  neutral  should  make  com- 
pensation for  the  injury  resulting  therefrom,'"  and  as  justifying  the 
claims  it  now  makes  against  Great  Britain.  What  the  other  is  we 
shall  see  presently. 

Let  us  now  observe  the  terms  in  which  this  transaction  has  been  rep- 
resented to  the  arbitrators : 

The  Govern ment  of  (general  Washin^^n  detei'iuined,  however,  as  it  had  been  in- 
formed of  these  attempts  at  violating  the  sovereignty  of  the  nation,  that  it  was  the 
duty  of  the  United  States  not  only  to  repress  them  in  future,  but  to  restore  prizes  that 
might  be  captured  by  vessels  thus  illegally  fitted  out,  manned,  equipped,  or  commis- 
sioned within  the  waters  of  the  United  States,  or,  if  unable  to  restore  them,  then  to 
make  compensation  for  them.^ 

From  this  examination  it  appears  *  *  that  the  United  States  undertook  to  make 
compensation  for  the  injuries  resulting  from  violations  that  had  taken  place  where 
they  had  failed  to  exert  all  the  means  in  their  power  to  prevent  them.  It 
[31]  was  subsequently  ''agreed  between  the  two  governments  that  in  cases  where 
restitution  of  the  prizes  should  be  impossible,  tne  amount  of  the  losses  should  be 
ascertained  by  a  method  similar  to  that  provided  by  the  treaty  of  Washington,  and 
that  a  money  payment  should  be  made  by  the  United  States  to  Great  Britain  in  lieu 
of  restitution.^ 

The  United  States  arc  aware  that  some  eminent  English  publicists,  writing  on  the 
subject  of  the  Alabama  claims,  have  maintained  that  the  ooligation  in  such  case  to 
make  compensation  would  not  necessarily  follow  the  proof  of  the  commission  of  the 
wrong ;  but  the  United  States  confidently  insist  that  such  a  result  is  entirely  incon- 
sistent with  the  course  pursued  by  Great  Britain  and  the  United  States  during  the 
administration  of  General  Washington,  when  Great  Britain  claimed  of  the  United 
States  compensation  for  losses  sustained  from  the  acts  of  cruisers  that  had  received 
warlike  additions  in  the  ports  of  the  United  States,  and  the  United  States  admitted  the 
justice  of  the  claim  and  paid  the  compensation  demanded.^ 

Her  Majesty's  government  deems  itself  entitled  to  ask  whether  these 
ace  correct  representations  of  the  facts  stated  in  the  foregoing  pages. 

One  of  the  vessels  equipped  and  armed  for  warlike  use  within  the 
territory  of  the  United  States  was,  after  leaving  it,  commissioned  as  a 
public  ship  of  war  of  the  French  Republic,  under  the  name  of  the  Cassius. 
The  subsequent  history  of  the  ship  has  been  often  referred  to  in  argu- 
ment, and  may  be  briefly  noticed  here. 

The  Cassius  had  sailed  from  the  Delaware  River  in  January,  1795, 

have  been  required  before  the  Judges.  That  after  the  18th  February,  1794,  the  decision 
of  the  Supreme  Court  had  remov^  those  doubts  which  had  for  a  time  influenced  the 
conduct  of  some  of  the  inferior  courts.  And  it  does  not  appear  that  after  that  decision 
there  was  any  delay  on  the  part  of  the  inferior  courts  in  rendering,  nor  any  opposition 
on  the  part  of  the  captors  to  the  execution  of  their  process  or  decrees,  insomuch  that 
there  existed  no  occasion  thereafter  to  fulfill  the  ultimatum  of  the  promise  by  exerting 
force  to  compel  restitntion." — The  Elizabeth.    Ibid.,  p.  327. 

^  *'  It  appears  f^om  the  first  part  of  this  inquiry  that,  in  promising  to  use  all  the  means 
in  their  power  for  the  restitution  of  vessels  captured  after  that  date,  the  United  States 
did  not  undertake  to  make  compensation  in  case  those  means  should  fail  of  their 
effect."— The  Elizabeth.    Ibid.,  p.  327. 

2  Case  of  the  United  States,  p.  212. 

=^  Ibid.,  p.  130.  *  Ibid.,  p.  131.  ^Ibid.,  p.  136. 
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c««of  ihec«.iuK  ^^^^^  ^^  order  to  seize  her  had  been  issued,  avoiding  deteu- 
c««of  ihec«.,uK  ^.^^  partly  by  artifice,  and  partly  by  threatening  an  armed 
resistance  to  the  United  States  authorities.  8he  went  to  Saint  Domingo^ 
was  there  formally  transferred  to  the  French  government,  and  commis- 
sioned under  the  command  of  an  American  officer.  She  returned  in 
August  to  Philadelphia.  While  she  was  in  that  port  proceedings  were 
instituted  against  her  and  her  commander  by  the  owners  of  an  American 
vessel  which  had  been  captured  by  her  at  sea,  and  condemned  by  a 
French  prize-court.  The  owners  alleged  that  the  capture  was  illegal,  and 
claimed  damages.  The  subsequent  proceedings  and  correspondence  are 
too  long  for  recital,  and  may  be  read  in  well-known  books.^  It  is  suffi- 
cient to  mention : 

1.  That  the  French  minister  laid  claim  to  the  ship  as  a  public  ship  of 
war,  and  refused  to  be  a  party  to  any  proceedings  in  the  local  courts,  or 
to  admit  in  any  way  their  jurisdiction.  He  refused  also  to  furnish  any 
proof  of  her  alleged  transfer  to  his  government,  or  of  her  character  as 
a  public  ship,  beyond  his  own  declaration,  given  to  the  Executive  as  an 
act  of  courtesy,  that  she  had  been  so  commissioned  at  a  certain  date. 

2.  That  the  Government  of  the  United  States,  while  affirming,  as  an 
unquestioned  fact,  (which  had  been  incidentally  proved  on  the  trial  of  a 
person  concerned  in  it,)  that  the  Oassius  had  been  armed  and  equipped 
within  the  United  States,  in  violation  of  their  neutrality,  did  not  claim 
any  right  to  seize  and  detain  her,  but,  on  the  contrary,  instructed  its 
law  officer  to  present  to  the  court  a  "  sugg  ^stion  "  (as  it  was  technically 
called)  that,  as  a  public  ship,  she  ought  to  be  released  as  exempt  from 
civil  proceedings,  and  her  commander  discharged. 

3.  That,  on  the  release  of  the  ship,  the  French  minister  was  informed 
by  the  Secretary  of  State  that  she  was  ready  to  be  delivered  to  his 
order. 

The  French  minister,  however,  who  had  previously  ordered  her  to  be 
disarmed,  refused  to  receive  her,  and  she  lay  unclaimed  for  two  years, 
at  the  end  of  which  she  was  sold  for  a  trifling  sum  by  order  of  the  Gov- 
ernment, after  a  prior  notification  to  the  French  consul-general,  who 
had  answered  that  his  government  had  given  him  no  authority  in  the 
matter. 

3.  Violations  of  American  neutrality  during  the  war  carried 
ON  BY  Spain  and  Portugal  against  the  Spanish- American 
colonies. 

During  this  war  the  ports  of  the  United  States  were  again  used,  and 
a  vioutionof  on  a  still  larger  scale,  fo»  fitting  out  privateers  against  ua- 
lT,S^t"w';^'*c!.'r'^  tions  with  which  the  Republic  was  at  peace.  The  vessels 
p^ulii'^rs  "hi  80  fitted  out  were  numerous,  and  they  appear  to  have  been 
Ainw.cMcoi«D.ev  fQj,  ^|j^  fflost  part  owucd,  as  well  as  commanded  and  manned, 
by  citizens  of  the  United  States.  The  ol»ject  of  these  ventures  was 
plunder;  the  men  employed  in  them  were  under  little  or  no  discipline 
or  control ;  and  they  sometimes  degenerated  into  a(;tual  piracy,  from 

which,  indeed,  they  do  not  seem  to  have  been  far  removed.  On 
[32]      more  than  one  occasion  the  courts  of  the  United  •States  had  to 

determine  whether  the  captain  and  crew  of  the  so-called  privateer 
had  been  engaged  in  a  bonajide  exi^whe  of  the  jus  helli^  though  under  a 
commission  obtained  from  an  unrecognized  government,  or  were,  under 

1 A  statement  of  the  facts  of  this  case  wiH  be  fuand  Id  a  note  by  Mr.  Dana  in  the 
Appendix  to  the  Case  of  the  United  States,  vol.  vii^  pp.  18-23. 
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the  color  of  sncb  a  commission, mere  robbers  on  the  high  seas;  and,  more 
than  once,  persons  so  tried  were  condemned  to  suifer  death  as  pirates.^ 
Repeated  and  earnest  remonstrances  on  this  sabject  were,  during  sev- 
eral years,  addressed  to  the  Government  of  the  United  ^^^^^  odencebe 
States  by  the  ministers  of  Spain  and  Portugal.  The  com-  tweJ^T'Sh"  TmSj 
plaints  of  Portugal  extended  over  four  years,  from  1810  to  *""'•"'"'  ponugaL 
1820.  An  abstract  of  them  will  be  found  in  a  dispatch  addressed  by 
Earl  Russell  to  Mr.  Adams,  and  dated  30th  August,  1865.*  The  Portu- 
guese minister  was  repeatedly  told,  in  answer,  that  the  Government  of 
the  United  States  could  only  exercise  the  powers  with  which  it  was  in- 
vested by  the  law ;  and  he  was  told  that,  before  prosecutions  could  be 
instituted,  a  list  of  the  persons  chargeable  should  be  furnished,  together 
with  evidence  to  support  the  charges.  This  correspondence  has  been 
referred  to,  but  very  inaccurately,  in  the  Case  of  the  United  States. 
Thus,  a  note  of  the  8th  March,  1818,  addressed  by  the  Portuguese  min- 
ister to  Mr.  J.  Q.  Adams,  the  Secretary  of  State,  is  mentioned  with  the 
following  comment:^  "The  note  making  this  complaint  contained 
neither  proof  of  the  allegations  in  the  note  as  to  the  iitting  out  of  the 
vessels  in  the  United  States,  as  to  their  being  manned  with  Americans, 
nor  indications  from  which  the  United  States  could  have  discovered 
those  facts  for  themselves."  The  note  in  question,  which  was  very  short, 
contained  the  following  passage :  *^An  extract  of  the  documents  that 
prove  these  facts  1  have  the  honor  of  inclosing  in  the  annexed  paper. 
The  documents  themselves  are  at  your  disposition  when  required."* 
But  Mr.  Adams  did  not  ask  for  the  documents.  He  contented  himself 
with  answering : 

The  Government  of  the  United  States  having  used  all  the  means  in  its  power  to  pre- 
vent the  fitting  out  and  arminfi;  of  vessels  in  their  ports  to  cruise  against  any  nation 
with  whom  they  are  at  peace,  and  having  faithfully  carried  into  execution  the  laws 
enacted  to  preserve  inviolate  the  neutral  and  pacific  obligations  of  this  Uuion,  cannot 
consider  itself  bound  to  iudemnify  individual  foreigners  for  losses  by  captures,  over 
which  the  United  States  have  neither  control  nor  jurisdiction.  For  such  events  no 
nation  can,  in  principle,  nor  does  in  practice,  hold  itself  responsible.  A  decisive  reason 
for  this,  if  there  were  no  other,  is  the  inability  to  provide  a  tribunal  before  which  the 
facts  can  be  proved. 

The  documents  lo  which  you  refer  must,  of  course,  be  ex  parte  statements,  which  in 
Portugal  or  in  Brazil,  as  well  as  iu  this  country,  could  only  serve  as  a  foundation  for 
actions  in  damages,  or  for  the  prosecution  and  trial  of  the  persons  supposed  to  have 
committed  the  depredations  and  outrages  alleged  in  them.  Should  the  parties  come 
within  the  jurisdiction  of  the  United  States,  there  are  courts  of  admiralty  competent 
to  ascertain  the  facts  upon  litigation  between  them,  to  punish  the  outrages  which  may 
be  duly  proved,  and  to  restore  the  property  to  its  rightful  owners,  should  it  also  be 
brought  within  our  jurisdiction,  and  foundj  upon  judicial  inquiry,  to  have  been  taken 
in  the  manner  represented  by  your  letter.  ,  By  the  universal  laws  of  nations,  the  obli- 
gations of  the  American  Government  extend  no  further.*^ 

"  The  United  States,"  wrote  Mr.  Adams  on  the  30th  September,  1820, 
"  had  repressed  every  intended  violation"  of  neutral  duties  "  which  had 
been  bi-ought  before  their  courts,  and  substantiated  by  testimony  conform' 
able  to  principles  recognized  by  all  tribunals  of  similar  jurisdiction.^  They 
had  also  enacted  more  stringent  laws.    Bat  it  had  been  represented  by 

^  See  United  States  vs.  Klintock,  5  Wheaton,  144  ;  United  States  vf.  Smith,  ibid.,  153  ; 
United  States  vs.  Furlong,  ibid.,  IM;  United  States  V8.  Jones,  3  Washington's  C.  C, 
209 ;  and  the  case  of  the  officers  and  crew  of  the  Irresistible,  Id  Niles's  Register,  256, 
275. 

^  Appendix  to  British  Case,  vol.  iv.  No.  5,  correspondence  respecting  the  Shenandoah, 
p.  25.    Appendix  to  Case  of  the  United  States,  vol.  iii,  pp.  553  et  seq, 

'  Case  of  the  United  States,  p.  139.  ^^ 

"•  Appendix  to  British  Case,  vol.  iii,  p.  149. 

» Ibid.,  p.  150.  ^^  T 

•  Ibid.,  p.  158.  ^.^.^.^^^  by  Google 
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Portugal  tbat,  iu  spite  of  these  newly  enacted  laws,  the  acts  complained 
of  continued  to  be  "  both  frequent  and  notorious;"  it  was  affirmed  that 
the  officers  of  the  Government  were  "  lukewarm  f  that  notorious  as  the 
offenses  were,  it  was  difficult  to  obtain  the  evidence  which  was  required; 
and  the  multitude  of  persons  interested,  directly  or  indirectly,  in  priva- 
teering, interposed  great  obstacles  in  the  way  of  a  prosecution.  In  a 
note  addressed  to  Mr.  Adams  on  the  23d  November,  1819,  by  M.  Corr^a 
de  Serra,  the  grievances  of  Portugal  were  recapitulated  as  follows : 

I  have  the  houor  of  submitting  to  you  the  followiuff  facts  and  consitleratioDs: 

During  more  than  ti,wo  years  I  have  been  obliged  by  my  duty  to  oppose  the  sys- 
tematic and  organized  depredations  daily  committed  on  tlie  property  of  Portuguese 
subjects  by  people  living  in  the  United  States,  and  with  ships  litted  iu  ports  of 
[33]  the  Union,  to  the  ruin  of  the  commerce  of  Portugal.  I  do  justice  ''to,  and  am 
grateful  for,  the  proceedings  of  the  Executivei  in  order  to  put  a  stop  to  these 
depredations,  but  the  evil  is  rather  increasing.  1  can  present  to  you,  if  required,  a  list 
of  fifty  Portuguese  ships,  almost  all  richly  laden,  some  of  them  East  Indlamen,  which 
have  been  taken  b^  these  people  during  the  period  of  full  peace.  This  is  not  the  whole 
loss  we  have  sustained,  this  list  comprehending  only  those  captures  of  which  I  have 
received  official  complaints.  The  victims  have  been  many  more,  besides  violations  of 
territory  by  landing  and  plundering  ashore,  with  shocking  circumstances. 

One  city  alone  on  this  coast  has  armed  twenty-sis  ships  which  prey  on  our  vitals, 
and  a  week  ago  throe  armed  ships  of  this  nature  were  in  that  port  waiting  for  a  favor- 
able occasion  of  sailiug  for  a  cruise.  Certainly,  the  people  who  commit  these  excesses 
are  not  the  United  States,  but  nevertheless  they  live  in  the  United  States,  and  employ 
against  us  the  resources  which  this  situation  allows  them.  It  is  impossible  to  view 
them  otherwise  than  a  wide-extended  and  powerful  tribe  of  infidels,  worse  still  than 
those  of  North  Africa.  The  North  Africans  make  prizes  with  leave  of  theii  govern- 
ment according  to  their  laws  and  after  a  declaration  of  war;  but  these  worse  infidels, 
of  whom  I  speak,  make  prizes  from  nations  friendly  to  the  United  States,  against  the 
will  of  the  Government  of  the  United  States,  and  in  spite  of  the  laws  of  the  United 
States.  They  aie  more  powerful  than  the  African  infidels,  because  the  whole  coast  of 
Barbary  does  not  possess  such  a  strength  of  privateers.  They  are  numerous  and  widely 
scattered,  not  only  at  sea  for  action,  but  ashore  likewise  to  Keep  their  ground  against 
the  obvious  and  plain  sense  of  your  laws,  since  most  generally,  wherever  they  have 
been  called  to  the  law,  they  have  found  abettors  who  have  helped  them  to  evade  the 
laws  by  formalities. 

I  shall  not  tire  you  with  the  numerous  instances  of  these  facts,  but  it  may  be  easily 
conceived  how  I  am  heartily  sick  of  receiving  frequent  communications  of  Portuguese 
property  stolen,  of  delinquents  inconceivably  acquitted,  letters  from  Portuguese 
merchants  deeply  injured  in  their  fortunes,  and  seeing  me  (as  often  has  been  the 
case)  oppressed  by  prayers  for  bread  from  Portuguese  sailors,  thrown  penniless  on  the 
shores  after  their  ships  had  been  captured.' 

Iu  the  Case  of  the  United  States,  the  minister  who  writes  thus 
earnestly  and  vehemently  is  represented  as  *^  attaching  little  or  no 
importance  to  the  matter."=^  The  reason  given  is,  that  he  adds  that  he 
has  chosen  the  moment  to  make  a  visit  to  Brazil.  But,  in  the  sentences 
which  precede  and  follow,  and  of  which  no  notice  is  taken  in  the  Case 
of  the  United  States,  he  has  explained  why  he  chose  to  leave  his  post  at 
that  particular  time,  namely,  that  until,  by  amendment  of  the  law,  or 
otherwise,  the  proper  means  should  be  found  for  putting  an  end  to  this 
^'  monstrous  conspiracy,''  he  found  by  experience  that  complaints  were 
useless,  and  should  refrain  from  continuing  to  present  them  without 
positive  orders.^ 

Portugal  asked  (16th  July,  1820)  for  the  appointment  of  a  joint  com- 

*  Appendix  to  British  Case,  vol.  iii,  p.  155. 

'  Case  of  the  Uuited  States,  p.  143. 

3  At  p.  146  of  the  Case  of  the  United  States,  Earl  RusscU  is  accused  of  having  pur- 
posely omitted,  in  his  correspondence  with  Mr.  Adams,  to  notice  the  promises  made  by 
the  American  Government,  that  persons  o£fending  against  the  laws  should  be  prose- 
cuted. On  the  contrary  he  expressly  mentioned  this  promise.  (See  Appendix  to  Cas*^ 
of  the  United  States,  vol.  v,  p.  558.)  Again,  at  pp.  142, 146,  he  is  represented  as  ap- 
proving, assuming,  assenting  to,  all  the  arguments  which  he  had  simply  recounted  :is 
having  been  ineffectually  urged  iu  the  former  controversy  by  Portugal.    pw/^^rxTp. 
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mission ;  bat  this  was  refused  by  the  United  States.  *•  The  appoint- 
ment of  commissioners,^  it  was  repb'ed,  "  to  confer  and  agree  with  the 
ministers  of  Her  Most  Faithful  Majesty  upon  the  subject  to  which  your 
letter  refers,  would  not  be  consistent  either  with  the  Constitution  of  the 
United  States  nor  with  any  practice  usual  among  civilized  nations.  The 
judicial  power  of  the  United  States  is,  by  their  Constitution,  vested  in 
their  Supreme  Court,  and  in  tribunals  subordinate  to  the  same.  The 
judges  of  these  tribunals  are  amenable  to  their  country  by  impeachment, 
and  if  any  Portuguese  subject  has  suffered  wrong  by  any  act  of  any 
citizen  of  the  United  States  within  their  jurisdiction,  it  is  before  these 
tribunals  that  the  remedy  is  to  be  sought  and  obtained.  For  any  acts 
of  citizens  of  the  United  States  committed  out  of  their  jurisdiction  and 
beyond  iheir  control,  the  Government  of  the  United  States  is  not 
responsible."^ 

In  1850,  the  proposal  for  a  commission  to  investigate  these  claims  was 
renewed  by  Portugal.  The  Portuguese  minister  then  took  notice  that 
captures  of  Portuguese  vessels  by  privateers,  fitted  out  and  equipped  in 
ports  of  the  United  States,  had  continued  to  be  made  down  to  the  year 
1828 ;  that  upward  of  ^ixty  had  been  captured  or  plundered,  and  that 
the  fitting  out  of  these  privateers  at  Baltimore  had  been  a  matter  of 
public  notoriety.  He  added,  in  the  same  dispatch,  the  following  state- 
ments : 

The  undei*8igned  begs  leave  to  say,  aud  he  siibiuiUf  that  it  was  the  duty  of  the  United 
States  Government  to  exorcise  a  reasonable  dejjree  of  diligence  to  prevent  these  pro- 
ceedings of  its  citizens,  and  that,  having  failed  to  do  so,  a  just  claim  exists  on  the  part 
of  the  government  of  Portugal  in  behalf  of  its  tlespoiled  subjects,  against  the  United 
States,  for  the  amount  of  losses  sustained  by  reason  thereof. 

M.  do  Figani(>re  would  here  recall  to  the  honorable  Mr.  Webster's  attention  the 
state  of  the  negotiations  between  the  two  governments  on  this  subject.  So  early 
[34]  as  the  year  1816  the  Chevalier  *Corr6a  de  Serra,  His  Most  Faithful  Majesty's 
plenipotentiary,  apprised  Mr.  James  Monroe,  the  then  Secretary  of  State,  of 
these  illegal  armaments  in  Baltimore.  In  March,  1818,  that  minister  claimed  indem- 
nification by  the  Government  of  the  United  States  for  the  losses  sustained  by  Portuguese 
subjects  from  the  captures  made  by  the  said  privateers,  to  which  application  the  Sec- 
retary of  State,  in  a  note  dated  the  14th  of  said  March,  replied  that  "the  Executive 
having  used  all  its  power  to  prevent  the  arming  of  vessels  in  its  ports  against  nations 
with  whom  it  was  at  peace,  and  having  put  into  execution  the  acts  of  Congress  for 
keeping  neutrality,  it  conld  not  consider  itself  obliged  to  indemnify  foreign  individuals 
for  losses  arising  from  captures  upon  which  the  Unite<l  States  hsMi  neither  conxmand 
nor  jurisdiction." 

The  undersigned  willingly  admits  that  if  the  Executive  of  the  United  States  had 
used  all  its  power  to  prevent  the  arming  of  vessels  within  its  territory,  aud  their  sail- 
ing from  its  ports  against  the  commerce  of  Portugal,  no  claim  could  have  been  set  up 
by  or  in  behalf  of  Portuguese  subject*  against  the  Government  of  the  United  States, 
but  that  the  onl^^  remedy  would  have  been  against  the  wrong-doers,  in  the  courts  of  law 
of  the  United  States.  But,  in  point  of  fact,  the  fitting-out  of  these  privateers  was  so 
notorious  that,  by  due  diligence  on  the  part  of  the  Government  and  the  officers  of  the 
United  States,  the  evil  might  have  been  prevented. 

It  appears  to  the  undersigned  that  the  only  question  to  be  examined  is,  whether  the 
Government  of  the  United  States  conld,  by  the  exercise  of  a  reasonable  degree  of  dili- 
gence, have  prevented  its  citizens  from  going  out  of  its  ports  in  armed  vessels,  to  cruise 
against  the  commerce  of  Portu|5al,  a  friendly  nation  with  which  the  United  States  had 
ever  been  at  peace,  and  had  uninterrupted  commercial  relations. 

The  undersigned  respectfully  states  that  the  captuies  in  question  were  made  by 
American  citizens,  in  vessels  fitting  out  in  ports  of  the  United  States,  and  that  the 
fitting  out  of  these  vessels,  he  verily  believes,  was  **not  checked  by  all  the  means  in* 
the  power  of  the  Government,"  but  that  there  was  a  "  neglect  of  tlie  necessary  means 
of  suppressing"  those  expeditions. 

The  public  notoriety  of  these  expeditions  is  easily  shown.  A  reference  to  Niles*8 
Register,  and  other  organs  of  public  information  published  in  those  times,  will  suffice 
for  this  purpose;  and  nothing  was  more  generally  known  at  Baltimore  than  that  these 
expeditions  were  commonly  fitted  ont  at  that  port.  Indeed,  privateers  were  not  only 
equipped  in  Baltimore,  but  they  were  accustomed  to  bring  their  captures  there  for 


'  Appendix  to  British  Case,  xt)!.  iii,  p.  1.57^ ^jOOQIC 
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sale.  The  Governraeut  of  the  United  States  might,  by  the  exercise  of  dne  dilieence, 
have  become  acqaainted  with  the  facts,  aod  prevented  the  privateers  from  sallying 
forth. 

The  anthorities  of  the  State  of  Maryland  were  evidently  nejjligent  in  permitting 
these  warlike  preparations  in  the  port  of  Baltimore,  and  as  no  claim  can  be  made  by 
Portugal  against  that  State,  all  complaints  founded  upon  the  negligence  of  the  State 
authorities  must,  of  course,  be  made  against  theGovemmentof  the  United  States,  and 
this  Grovernment  is,  therefore,  as  the  undersigned  conceives,  liable  for  that  neglect.^ 

To  this  dispatch  no  answer  appears  to  have  been  made.  The  Govern- 
ment of  the  United  States  had  reiterated  its  refusal  to  refer  the  claims 
to  a  commission,  objecting  that  they  were  '•  obsolete.''^  It  was,  how- 
ever, at  the  same  time,  pressing  against  Portugal  a  claim  for  compen- 
sation on  account  of  an  American  privateer,  destroyed  in  the  port  of 
Fayal  in  1814 — a  claim,  therefore,  which  was  of  still  earlier  date  than 
those  of  Portugal,  and  was  afterward  referred  to  arbitration  and 
rejected. 

The  complaints  and  expostulations  of  the  Spanish  minister,  Don  Luis 
de  Ouis,  were  still  more  frequent  and  more  vehement  than 
vmr.^  those  of  the  minister  of  Portugal ;   but  the  substance  of 


^tHl«^9  aiul  ^^pain. 


them  was  the  same.  The  notoriety  rof  the  acts  complained 
of,  the  openness  with  which  they  were  done,  the  toleration  of  them  by 
the  authorities,  the  refusals  of  the  collectors  of  customs  to  act  on 
evidence  within  their  reach,^  the  diflBculty  which  the  Spanish  consuls 
experienced  in  obtaining  any  testimony  against  unlawful  speculations 
in  which  so  many  persons  were  interested,  were  strongly  and  repeatedly 
insisted  on.  These  grievances  were  finally  summed  up  in  a  note 
addressed  to  Mr.  J.  Q.  Adams  on  the  16th  of  November,  1818,  in  the 
course  of  the  negotiations  for  the  treaty  of  the  succeeding  year : 

Whatever  may  be  the  forecast^  v^isdom,  and  justice  conspicnons  in  the  laws  of  the 
United  States,  it  is  universally  notorious  that  a  system  of  pillage  and  aggression  has 
been  organized  in  several  ports  of  the  Union  against  the  vessels  and  property  of  the 
Spanish  nation ;  and  it  is  equally  so  that  all  the  legal  suits  hitherto  instituted  by  His 
Catholic  Majesty^s  consuls,  in  the  courts  of  their  respective  districts,  for  its  prevention 
or  the  recovery  of  the  property  when  brought  into  this  country,  have  been,  and  still 
are,  completely  unavailing.  The  artifices  and  evasions  by  means  of  which  the  letter 
of  the  law  has  on  these  occasions  been  constantly  eluded,  are  sufliciently  known,  and 
even  the  combination  of  interests  in  persons  who  are  well  known,  among  whom  are 
some  holding  pnblic  offices.  With  a  view  to  aiford  you  and  the  President  more 
l'^"]  complete  demonstration  of  the  abuses,  aggressions,  and  piracies  ^alluded  to,  I 
inclose  you  correct  lists,  extracted- from  authentic  documents  deposited  in  the 
archives  of  this  legation,  exhibiting  the  number  of  privateers,  or  pirates,  fitted  out  in  the 
United  States  against  Spain,  and  of  the  prizes  brought  by  them  into  the  ports  of  the 
Union,  as  well  as  of  those  sent  to  other  ports,  together  with  the  result  of  the  claims  made 
by  the  Spanish  consuls  in  the  courts  of  this  country.  Among  them  you  will  find  the 
case  of  two  armed  ships,  the  Horatio  and  Curiazo,  built  at  New  York,  and  detained  by 
His  Majesty's  consul  there,  on  the  ground  of  their  having  on  board  thirty  pieces  of 
cannon  concealed,  with  their  carriages,  and  a  crew  of  160  men.  On  which  occasion  it 
was  pretended  that  it  could  not  be  proved  that  these  guns  were  not  an  article  of  com- 
merce, and  they  finally  put  to  sea  without  them,  the  extraordinary  number  of  officers 
and  crew  passing  for  passengers.  The  number  of  privateers,  or  pirates,  fitted  out  and 
protected  in  the  ports  of  this  republic,  as  well  as  of  the  Spanish  prizes  made  by  them, 
far  exceeds  that  contained  in  the  witoin  lists,  but  I  only  lay  before  your  Government 
those  of  which  1  have  certain  and  satisfactory  proofs.  The  right  of  Spain  to  an  adequate 
indemnity  for  all  the  spoliations  committed  by  these  privateers,  or  pirates,  on  the  Crown 
and  subjects  of  His  Catholic  Majesty,  is  undeniable;  but  I  now  submit  it  to  your  OoYem- 
.  meut  only  to  point  out  the  extreme  necessity  of  putting  an  end  to  these  continued  acts 

^  Appendix  to  British  Case,  vol.  iii,  pp.  165,  166. 

2  Mr.  Clavton  to  Senhor  de  Figani^re  e  Morao,  March  30, 1850. — Appendix  to  British 
Case,  vol.  iii,  p.  163. 

3  An  iustiuctive  specimen  will  be  found  in  the  correspondence  which  accompanies 
the  note  of  Don  Luis  de  Ouis  to  Mr.  J.  Q.  Adams,  of  November  2,  1817,  (see  Appendix 
to  the  British  Case,  vol.  iii,  p.  IIH.)  It  does  not  appear  that  any  answer  was  returned 
by  the  Secretary  of  State  to  this  apjilicatiou. 
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of  hostility  and  dopredation,  and  of  catting  abort  these  enormoas  and  flacprant  abuses 
and  evils,  by  the  adoption  of  such  effectual  precautions  and  remedies  as  will  put  it  out 
of  the  power  of  cupidity  or  ingenuity  to  defeat  or  elude  them.  In  vain  should  we  en- 
deavor amicably  to  settle  and  accommodate  all  existing  differences,  and  thus  establish 
peace  and  good  nnderstanding  between  the  two  nations,  if  the  practice  of  these  abuses, 
and  the  course  of  these  hostilities  and  piracies  on  the  commerce  and  navigation  of 
Spain  should,  as  heretofore,  continue  uninterrupted  in  the  United  States.  From  the 
tenor  of  the  documents  now  inclosed,  and  of  the  reflections  suggested  by  the  very 
nature  and  state  of  things,  the  President  cannot  hesitate  to  assent  to  my  proposal  on 
this  subject;  and,  as  the  Congress  is  now  in  session,  I  feel  assured  that  the  proper  op- 
portunity is  afforded  for  the  adoption  of  the  necessary  measures  1  have  alluded  to,  and 
Avhich  I  solicit  as  an  essential  basis  of  securing  and  maintaining  a  mutual  friendship 
and  good  understanding  between  the  two  nations.' 

The  list  of  privateers  fitted  out  in  American  ports,  which  was  inclosed 
in  the  above  note,  included  twenty  eight  vessels  of  different  classes. 

Her  Majesty's  government  may  be  permitted  here  to  recall  the  defi- 
nition of  due  diligence  presented  to  the  arbitrators  in  the  Case  of  the 
United  States: 

The  United  States  understand  that  the  diligence  which  is  called  for  by  the  rules  of 
the  treaty  of  Washington  is  a  due  diligence;  that  is,  a  diligence  proportioned  to  the 
magnitude  of  the  subject,  and  to  the  dignity  and  strength  of  the  power  which  is  to 
♦exercise  it;  a  diligence  which  shall,  by  the  use  of  active  vigilance,  and  of  all  the  other 
means  in  the  power  of  a  neutral,  through  all  stages  of  the  transaction,  prevent  its  soil 
from  being  violated;  a  diligence  that  shall,  in  like  manner,  deter  designing  men  from 
<^ommitting  acts  of  war  upon  the  soil  of  the  neutral  against  its  will,  and  thns  possibly 
dragging  it  into  a  war  which  it  would  avoid;  a  diligence  which  prompts  the  neutral 
ta  the  most  energetic  measures  to  discover  any  purpose  of  doing  the  acts  forbidden  by 
its  good  faith  as  a  neutral,  and  imposes  upon  it  the  obligation,  when  it  receives  the 
knowledge  of  an  intention  to  commit  such  acts,  to  use  all  the  means  in  its  power  to 
prevent  it.  No  diligence  short  of  this  would  be  due;  that  is,  commensurate  with  the 
emergency,  or  with  the  magnitude  of  the  results  of  negligeuce.- 

The  British  government  may  be  permitted  to  express  their  belief  that 
if  this  definition  had  been  contended  for  in  1818  by  Spain  and  Portugal, 
it  would  have  been  deemed  by  the  Government  of  the  United  States  to 
require  much  qualification. 

It  is  alleged  in  the  Case  of  the  United  States^  that,  by  the  treaty 
of  the  22d  February,  1819,  compensation  was  made  by  the  United 
States  to  Spain  for  injuries  similar  to  those  which  they  assert  that 
they  have  sustained  from  Great  Britain.  No  compensation  was  paid 
to  Spain.  The  Government  of  the  United  States  appears  to  confound 
a  reciprocal  renunciation,  in  mass,  of  disputed  claims  not  ascer* 
tained,  and  not  admitted  to  be  valid,  with  a  payment,  by  set-off,  of 
claims  the  validity  of  which  is  disputed  on  neither  side.  By  Article  IX 
of  ihat  treaty,  for  the  purpose  of  putting  an  end  to  all  differences  be- 
tween the  two  powers,  each  agreed  to  renounce  all  claims  upon  the 
other,  the  renunciation  including,  on  one  side,  *'all  claims  of  citizens 
of  the  United  States  upon  the  government  of  Spain  arising  from  unlaw- 
ful seizures  at  sea,  and  in  the  ports  and  territories  of  Spain  or  the 
Spanish  colonies;"  and,  on  the  other,  all  like  claims  of  Spanish  subjects 
upon  the  Government  of  the  United  States.  On  neither  side  was  there 
an  admission  that  the  claims  of  the  other  were  valid.  On  the  part  of 
the  Government  of  the  United  States  there  was  certainly  no  admission 
that  it  had  been  guilty  of  negligence.  On  the  contrary,  when,  in  the 
preceding  negotiations,  the  Spanish  government  had  asked  that  the 
American  Government  should  pledge  itself  to  take  some  measures 
[36]  in  order  to  remedy  "the  abuses  •which,  contrary  to  the  law  of 
nations,  and  contrary  to  what  is  expressly  stipulated  in  the  treaty 

^Appendix  to  British  Case,  vol.  iii,  p.  131. 

-  Case  of  the  United  States,  p.  158. 
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of  1795,  daily  occur  in  some  ports  of  the  Union,  in  consequence  of  tlie 
vague  and  arbitrary  interpretation  which  it  seems  the  measures  until 
now  adopted  are  susceptible  of,  and  b}'  means  of  which  the  law  is 
eluded'^ — ^in  short,  to  amend  its  neutrality  law — the  refusal  of  the 
American  Government  was  conveyed  in  these  terms :  "  Of  the*  many 
complaints  which  you  have  addressed  to  this  Government  in  relation  to 
alleged  transactions  in  our  ports,  the  deficiency  has  been,  not  in  the 
meaning  or  interpretation  of  the  treaty,  but  in  the  proof  of  the  facts 
which  you  have  stated,  or  which  have  been  reported  to  you,  to  bring 
the  cases  of  complaint  within  the  scope  of  the  stipulations  of  the  treaty.'^* 
The  complaint  was,  that  many  acts  had  been  committed  which  were 
violations  of  international  law  as  well  as  of  the  treaty.  The  answer 
was,  that  no  sufficient  proof  had  been  given  of  these  violations.  It 
may  be  observed  that  the  claims  of  the  United  States  against  Spain 
were  founded  on  complaints  very  different,  and  apparently  of  very  in- 
ferior force,  to  those  urged  by  Spain  against  the  United  States.  It  may 
be  further  remarked  that  the  treaty  of  27th  October,  1795,  here  referred 
to,  contained,  with  other  provisions  for  the  protection  of  Spanish  com- 
merce, an  agi^eement  that  no  citizen  or  inhabitant  of  the  United  States 
should  apply  for  or  take  any  commission  or  letters  of  marque  for  arming 
any  ship  to  act  as  a  privateer  against  Spanish  subjects  or  their  prop- 
erty, from  any  state  at  war  with  Spain,  and  that  any  person  doing  this 
should  be  punished  as  a  pirate.  The  obligations  of  the  United  States 
to  Spain  did  not  rest  alone  on  the  general  principles  of  international 
law,  but  on  the  express  stipulations  of  a  treaty. 

4.  Later  violations  of  the  American  neutrality  laws. 

As  the  United  States  have  appealed  to  their  history  as  illustrating 
their  conception  of  neutral  duties,  and  of  the  measure  of 
H,I.^An™u' nel.'  diHgencc  which  those  duties  require,  it  is  necessary  to  refer 
traht,  iH^^K  ^^  some  later  passages  in  that  history,  showing  the  impunity 

with  which  armed  expeditions  have  been  repeatedly,  and  with  little  or 
no  attempt  at  concealment,  organized  within  the  United  States,  and 
rnibu.t^r.n.e.pe.  dispatchcd  thence  against  the  territories  of  friendly  na- 
d.tion..  tions. 

The  expeditions  to  which  Her  Majesty's  government  desire  more  par- 
ticularly to  call  the  attention  of  the  arbitrators  are: 

The  filibustering  attacks  under  Lopez  upon  Cuba ; 

Those  under  Walker  upon  Mexico  and  Central  America  ; 

The  Fenian  raids  upon  Canada. 

expeditions  of  LOPEZ  ACJAINST   CUBA. 

The  facts  with  regard  to  the  expeditions  undertaken  against  Cuba  by 
Lopez  from  the  United  States  are  as  follows : 

On  the  11th  August,  1849,  the  President  of  the  United  States  issued 
a  proclamation  stating  that  "  there  is  reason  to  believe  that 
Ai«iiutcub.,i8aa  ^^  armed  expedition  is  about  to  be  fitted  out  in  the  United 
States,  with  an  intention  to  invade  the  island  of  Cuba  or  some  of  the 
provinces  of  Mexico,"  and  that  "  the  best  information  which  the  Execu- 
tive has  been  able  to  obtain  points  to  the  island  of  Cuba  as  the  object 
of  this  expedition ;"  and  calling  upon  "  every  oflScerof  this  Government, 

1  Don  Luis  de  Onis  to  Mr.  J.  Q.  Adaras,  October  24, 1818,  (appendix  to  British  Case, 
ToL  iii,  p.  129;)  Mr.  J.  Q.  Adams  to  Don  Luis  de  Onis,  October  31,  1818,  (ibid.,  vol.  iii, 
p.  130.)  •  _.  _„   . ^_ 
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civil  or  military,  to  use  all  efforts  in  his  power  to  arrest,  for  trial  and 
punishment,  every  such  offender  against  the  laws  providing  for  the  per- 
formance of  our  sacred  obligations  to  friendly  powers.'' 

The  Spanish  adventurer,  Lopez,  whose  preparations  for  a  marauding 
invasion  of  Cuba,  with  a  view  to  its  annexation  to  the  i^.pe» ,  fi,.t  exp*^. 
United  States,  had  given  rise  to  this  proclamation,  con-  *''*'*'°'  ^^ 
tinned  them  undeterred.  On  the  7th  May,  1850,  he  left  New  Orleans 
in  a  steamer  with  about  500  men,  accompanied  by  two  other  vessels,  and, 
on  the  17th,  landed  at  Cardenas,  a  small  town  on  the  northwest  side  of 
the  island.  Lopez  occupied  the  town,  but  shortly  afterward  troops  ar- 
rived from  Havana,  and  he  was  compelled  to  re-embark,  and  escaped 
to  the  United  States. 

On  the  27th  May  Lopez  was  arrested ;  but,  no  delay  being  granted  by 
the  district  judge  to  procure  evidence  against  him,  he  was  discharged, 
amid  the  cheers  of  a  large  crowd. 

On  the  15th  July,  forty- two  of  the  persons  who  had  been  engaged 
with  him  in  the  attempted  invasion,  and  who  had  been  taken  prisoners, 
were  liberated  by  the  Spanish  authorities,  and  were  taken  to  Pensacola 

by  the  United  States  ship  Albany. 
[37]  •On  the  2l8t  July  the  grand  jury  at  New  Orleans  found  a  true 
bill  against  Lopez  and  fifteen  others,  for  violating  the  act  of  1818. 
The  American  Government,  however,  failed  in  making  out  its  case 
against  one  or  two  of  the  parties,  and  finally  abandoned  the  prosecu- 
tion.^ 

No  sooner  was  Lopez  at  liberty,  than  he  set  to  work  to  organize 
another  expedition,  of  which  an  account  is  given  by  the  President  of 
the  United  States  in  his  message  to  Congress  of  the  2d  of  December, 
1851: 

Since  the  close  of  the  last  Congi-ess,  certain  Cubans  and  other  foreigners  resident  in 
the  United  States,  who  were  more  or  less  concerned  in  the  previous  invasion  of  Cuba, 
instead  of  bein^  discouraged  by  its  failure,  have  again  abused  the  hospitality  of  this 
country  by  making  it  the  scene  of  the  equipment  of  another  military  expedition 
a^inst  that  possession  of  Her  Catholic  M^esty,  in  which  they  were  countenanced, 
aided,  and  joined  by  citizens  of  the  United  States.  *  •  *  Very  early  in  the  morning  of 
the  3d  of  August  a  steamer,  called  the  Pampero,  departed  from  New  Orleans  for  Cuba, 
having  on  board  upward  of  400  armed  men,  with  evident  intentions  to  make  war  upon 
the  authorities  of  the  island.  This  expedition  was  set  on  foot  in  the  palpable  violation 
of  the  laws  of  the  United  States.  Its  leader  was  a  Spaniard,  and  several  of  the  chief 
officers,  and  some  others  engaged  in  it,  were  foreigners.  The  persons  composing  it, 
however,  were  mostly  citizens  of  the  United  States.  »  *  *  The  steamer  in  which 
they  embarked  left  New  Orleans  stealthily  and  without  a  clearance.  After  touching 
at  Key  West,  she  proceeded  to  the  coast  of  Cuba,  and  on  the  night  between  the  lltn 
and  12th  of  August  landed  the  persons  on  board  at  Playtas,  within  about  twenty 
leagues  of  Havana.  The  main  bodv  of  them  proceeded  to,  and  took  possession  of,  an 
inland  village,  six  leagues  distant,  leaving  others  to  follow  in  charge  of  the  baggage, 
as  soon  as  the  means  of  transportation  coiud  be  obtained.  The  latter  having  taken  up 
their  line  of  march  to  connect  themselves  with  the  main  body,  and  having  proceeded 
about  four  leagues  into  the  country,  were  attacked,  on  the  morning  of  the  13th,  by  a 
body  of  Spanish  troops,  and  a  bloody  conflict  ensued ;  after  which  they  retreated  to 
the  place  of  disembarkation,  where  about  iifty  of  them  obtained  boats  and  re-embarked 
therein.  They  were,  however,  intercepted  among  the  keys  near  the  shore  by  a  Spanish 
steamer  cruising  on  the  coast,  captured,  and  carried  to  Havana,  and  after  being  ex- 
amined before  a  military  coui*t,  were  sentenced  to  be  publicly  executed,  and  the  sen- 
tence was  carried  into  eflfect  on  the  16th  of  August.  *  *  *  According  to  the  record 
of  the  examination,  the  prisoners  all  admitted  the  offenses  charged  against  them,  of 
being  hostile  invaders  of  the  island.  At  the  time  of  their  trial  and  execution  the  main 
body  of  the  invaders  was  still  in  the  field,  making  war  upon  the  Spanish  authorities 
and  Spanish  subjects.  After  the  lapse  of  some  days,  being  overcome  by  the  Spanish 
troops,  they  dispersed  on  the  24th  of  August ;  Lopez,  their  leader,  was  captured  some 
days  after,  and  executed  on  the  Ist  of  September.  Many  of  his  remaining  followers 
were  killed,  or  died  of  hunger  and  fatigue,  and  the  rest  were  made  prisoners. 
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Bat  what  gives  a  peculiar  criminality  to  this  invasion  of  Cnba  is,  that  ander  the 
lead  of  Spanish  subjects,  and  with  the  aid  of  citizens  of  the  United  States,  it  had  its 
origin,  with  many,  in  motives  of  cupidity.  Money  was  advanced  by  individuals,  prob- 
ably in  considerable  amounts,  to  purchase  Cuban  bonds,  as  they  have  been  called,  issued 
by  Lopez,  sold,  doubtless,  at  a  very  large  dispount,  and  for  the  payment  of  which  the 
public  lauds  and  public  property  of  Cuba,  of  whatever  kind,  and  the  fiscal  resources 
of  the  people  and  government  of  that  island,  from  whatever  source  to  be  derived,  were 
pledged,  as  well  as  the  good  faith  of  the  government  expected  to  be  established.  All 
these  means  of  payment,  it  is  evident,  were  only  to  be  obtained  by  a  process  of  blood- 
shed, war,  and  revolution.  None  will  deny  that  those  who  set  on  foot  military  expedi- 
tions against  foreign  states  by  means  like  these  are  far  more  cupable  than  the  igno- 
rant and  the  necessitous  whom  they  induce  to  go  forth  as  the  ostensible  parties  in  the 
proceeding.  These  originators  of  the  invasiou  of  Cuba  seem  to  have  determined,  with 
coolness  and  system,  upon  an  undertaking  which  should  disgrace  their  conutry,  vio- 
late its  laws,  and  put  to  hazard  the  lives  of  ill-informed  and  deluded  men.  Yon  will 
consider  whether  future  legislation  be  necessary  to  prevent  the  perpetration  of  such 
offenses  in  future. 

WALKER'S  EXPEDITION^  AGAINST  MEXICO   AND   CENTRAL  AMERICA. 

The  spirit  of  reckless  adventure  which  the  Govemmeut  of  the  United 
States  had  been  unable  to  repress  in  1851  and  1852  found  vent  in  the 
following  year  in  another  direction. 

The  leader  of  the  new  enterprise  was  a  citizen  of  the  United  States 

wnik-r',  «  Ai  ^^^^^  Walker,  who  put  himself  at  the  head  of  a  baud 

iLTceKkE^r  ^^  *'  filibusters,"  as  they  were  termed,  and  determined  on 

i^ lu^JSf "^'^'  ^^^^  conquest  of  the  Mexican  possessions  in  Lower  Cali- 

lH59,au  18b0.  forma. 

The  attempt  was  made  in  October,  1853,  by  an  expedition  from  San 
Af.in»t  Mexico.  Fraucisco.  The  filibusters  seized  the  town  of  La  Paz,  killed 
1HM.  seven  of  its  defenders,  and  wounded  others,  and  committed 

various  excesses.  They  were  re-enforced  by  another  expedition,  which 
sailed  in  the  Anita  from  San  Francisco  in  December,  but  were  eventu- 
ally driven  out  of  the  country. 

The  disturbed  state  of  Central  America  made  it  the  next  tempting 
prey,  and  schemes  were  openly  planned  in  the  United  States  by  so- 
called  "  transit'' and '*  emigration"  companies,  for  taking  forcible  pos- 
session of  it.  Walker  was  again  put  in  command,  and  sailed  from  San 
Francisco  on  the  4th  of  May,  1855,  with  his  filibusters.  He  arrived  at 
Realejo  on  the  15th  of  June,  and,  after  various  adventures,  dur- 
[38]  ing  which  he  assumed  the  •title  of  President  of  Nicaragua,  and 
was  recognized  in  that  capacity  by  the  United  States  representa- 
tive, he  was  surrounded  at  Bivas  by  the  native  forces  in  May,  1857. 
Through  the  mediation  of  the  commander  of  the  United  States  ship  of 
war  Saint  Mary's,. he  was  allowed  to  surrender  unmolested,  and  to  be 
conveyed  away  on  board  that  vessel,  with  the  remnant  of  his  followers. 

On  reaching  the  United  States,  he  began  to  recruit  for  a  fresh  expedi- 
tion, and  his  preparations  became  so  notorious  as  to  call  for  the  follow- 
ing circular  to  the  district  attorneys  and  marshals  from  General  Cass, 
the  United  States  Secretary  of  State : 

Department  ok  State, 

Washington,  September  18, 1857. 
From  infonnatioD  received  at  this  Department,  there  is  reason  to  believe  that  law- 
less persons  are  now  engaged,  jieithin  the  limits  of  the  United  States,  in 
the'i^'r^auffiriSJ  setting  on  foot  and  preparing  the  means  for  military  expeditions  to 
totuedtte  diiig'mte  be  Carried  on  against  the  territories  of  Mexico,  Nicaragua,  and  Costa 
iJdiltiJjr  ^'"^  "    Rica»  republics  with  whom  the  United  States  are  at  peace,  in  direct  vio- 
lation of  the  sixth  section  of  the  act  of  Congress  approved  30th  April, 
1818 ;  and  under  the  eighth  section  of  the  said  act  it  is  made  lawful  for  the  Pfesident, 
or  such  other  persons  as  he  shall  empower,  to  employ  the  laud  or  naval  forces  of  the 
United  States,  and  the  militia  thereof,  "  for  the  purpose  of  preventing  the  carrying  on 
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ot"  any  snch  expedition  or  enterprise  from  the  territories  or  jurisdiction  of  the  United 
States." 

I  am,  therefore,  directed  by  the  President  to  call  your  attention  to  the  subject,  and 
to  urge  you  to  use  all  due  diligence^  and  to  avail  yourself  of  all  legitimate  means  at 
your  command,  to  enforce  these  and  all  other  provisions  of  the  said  act  of  20th  April, 
1818,  against  those  who  may  be  found  to  be  engaged  in  setting  on  foot  or  preparing 
military  expeditions  against  the  territories  of  Mexico,  Cost.a  Rica,  and  of  Nicaragua,  so 
manifestly  prejudicial  to  the  national  character,  and  so  injurious  to  the  national  inter- 
ests. 

And  you  are  also  hereby  instructed  promptly  to  communicate  to  this  Department 
the  earliest  information  you  may  receive  relative  to  such  expeditions. 

In  October,  1857,  Lord  Napier,  Her  Majesty's  minister  at  Washing- 
ton, warned  General  Cass  that  he  had  been  informed  that  more  than 
2,000  men  had  been  enrolled  for  the  invasion  of  Central  America,  funds 
had  been  subscribed  to  the  aiuount  of  $250,000,  arms  had  been  pur- 
chased, and  overtures  were  being  made  to  proprietors  of  shipping  for 
the  transport  of  the  force  to  tiie  scene  of  action.^ 

On  the  10th  of  November, .Walker  was  arrested  at  New  Orleans  on  a 
charge  of  violating  the  neutrality  laws  of  the  United  States. 
He  was  held  to  bail  in  $2,000  (about  £400)  to  appear  on 
the  11th  for  examination,  and  he  went  to  sea  on  the  following  morning. 
He  embarked,  with  300  unarmed  followers,  in  the  passage-boat  from 
New  Orleans  to  Mobile,  and  in  Mobile  Bay  the  party  were  met  by  a 
small  steamer  named  the  Hicks,  and  were  by  it  transferred  to  the  Fashion, 
a  river  vessel  of  greater  capacity,  with  about  fifty  recruits,  who  joined 
them  from  the  city  of  Mobile.  The  United  States  Government  telegraphed 
to  the  Federal  authorities  at  New  Orleans  to  hire  a  steamer  for  the  pur- 
suit of  the  exi>edition,  and  empowered  them  also  to  use  the  steam  reve- 
nue-cutter (if  ther^  was  one  on  the  station)  for  the  purpose.    Lord  Na- 
pier asked  General  Cass  whether  any  armed  steam-vessel  of  the  national 
navy  had  been  ordered  to  proceed  on  this  duty,  and  was 
told  in  reply  that  there  was  no  such  vessel  at  the  disposal  '^ 

of  the  administration.  Walker  succeeded  in  effecting  a  landing  for 
his  band,  who  occupied  Fort  Castillo,  but  was  himself  intercepted  by 
the  commodore  in  command  of  a  United  States  squadron,  and  taken 
to  Aspinwall  in  a  ship  of  war,  whence  he  returned  to  the  United  States. 
It  does  not,  however,  appear  that  any  legal  proceedings  were  taken 
against  him  for  his  open  defiance  of  the  law.  If  so,  they  could  not 
have  been  very  efficacious,  as  he  set  to  work  to  prepare  for  another  expe- 
dition on  a  larger  scale,  and,  in  May,  1858,  the  Presidents  of  Nicaragua 
and  Costa  Eica  appealed  to  the  protection  of  international  law  and  of 
France,  England,  and  Sardinia  in  an  official  decree: 

RiVAS,  U  ler  mai  1858. 
Kous,  pr<38ident6  des  deux  r^publiques  de  Nicaragna  et  de  Costa  Rica : 
CoDsid^rant  qn'uue  DouveUe  invasion  de  flibustiers  aui^ricaius  menace     pi,i|,u»ic. 
de  Donveau  TAmenqne  Centrale  au  prdjudioe  de  tontes  les  lois  divines  et  duion  "M«>mt  "c*^- 
hnmaines :  *"'  ^n**"**- 

Consid^rant  que  VAm^rique  Centrale,  ^puis^e  par  trois  ans  de  guerre,  est  dans  Fim- 
puissance  de  se  d^fendre  sans  le  concours  de  I'Europe  : 

Consid^rant  quUme  deliberation  commencee  des  deux  gonvemement«  de  Nicaragna 
et  Costa  Rica,  a  mis  solennellemeut  les  deux  r^publiques  sous  la  protection  de  la 
France,  de  TAngleterre  et  do  la  Sardaigne  ; 

Consid^rant,  enfin,  que  le  p^ril  est  imminent,  et  quMl  est  urgent  de  la  conjnrer  sans 
attendre  Teffet  des  mesures  que  ces  trois  puissances  protectrices  jugeront  ^  propos  de 
prendre : 

Donnons  pleins  pouvoirs  k  M.  Fdlix  Belly  de  r^clamer  en  notre  nom  le  concours 
imm^diat  de  tous  les  bA>timents  de  guerre  europ^ens  qu'il  pourra  rencontrer ; 

^  Correspondence  respecting  Central  America,  Presented  to  Parliament  1860.  Lord 
Napier  to  General  Cass,  October  9,  1857. 
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[39]        *Le  cbargeons  sp^cialemeut  de  solliciter  I'envbi  h  San  Juau  del  Norte  d'au  on  de 
deax  b^timents  de  la  station  fran^aise  des  Antilles : 
Et  mettons  les  denx  r^pnbliques  de  Costa  Rica  et  de  Nicaragua  et  TAm^rique  Cen- 
trale  toute  enti^re  sous  la  garantie  du  droit  des  gens  enropdens,  et  de  la  l<^gislatiou 
8i>^iale  ^ict6e  contre  les  pirates  et  les  boucaniers. 

Lord  Napier,  ia  the  note  to  General  Cass,  previously  referred  to,  had 
commented  on  the  rainoas  consequences  to  those  nations  of  the  filibus- 
tering attacks  to  which  they  were  exposed  from  the  United  States. 

^'  It  is  obvious,"  he  said, "  that  the  most  comprehensive  reconciliation 
of  Costa  Eica  and  Nicaragua,  accompanied  by  the  re-establishment  of 
the  transit  service  by  a  respectable  company,  under  the  auspices  of  the 
United  States  or  England,  or  both,  would  still  be  inoperative  for  the 
welfare  of  those  countries  if  they  should  continue  to  labor  under  appre- 
hensions of  invasion.  It  is  superfluous  to  enlarge  upon  the  calamities 
which  the  states  in  question  have  experienced  from  civil  war  and  for- 
eign adventurers.  Of  the  native  population  not  less  than  40,000  are 
computed  to  have  perished  in  the  conflicts  of  the  last  two  years,  while 
more  than  6,000  strangers  have  sacrificed  their  lives  in  the  prosecution 
of  criminal  or  visionary  aims.  The  destruction  of  property,  the  sus- 
pension of  industry,  the  sacrifice  of  civilization,  virtue,  and  happiness, 
the  diffusion  of  wrong  and  suffering  incidental  to  such  a  struggle,  are 
more  easily  imagined  than  described." 

General  Cass,  in  a  note  to  Mr.  Lamar,  the  representative  of  the  United 
States  in  Central  America,  dated  the  25th  of  July,  1858,  defended  the 
action  of  the  Government  and  its  officers : 

That  unlawful  -warlike  enteri>rises  have  been  carried  on  from  the  ruited  Stati-:^. 
composed  of  personH  from  different  countries,  against  the  territory  of  Nicaragua,  i» 
not  to  be  denied.  But  during  the  whole  progress  of  these  illegal  eiibrts,  the  Govern- 
ment of  this  country  has  faithfully  performed  the  dnty  imposed  upon  it  by  the  laws, 
as  well  through  public  proclamations  against  such  enterprises  as  by  giving  the 
necessary  directions  to  the  proper  officers  to  prevent  their  organization  and  depart- 
ure, as  by  invoking  the  action  of  the  judicial  tribunals,  and  also  by  the  employment  of 
its  naval  force. 

It  is  unnecessary  to  support  these  assertions  by  detailed  proofs.  They  are  as  well 
known  in  Costa  Rica  and  Nicaragua  as  here.  Sometimes,  indeed,  owing  to  the  defect 
of  proof,  it  has  not  been  in  the  power  of  the  Government  to  arrest  these  expeditious  ; 
but  even  when  its  exertions  have  not  succeeded  in  preventing  their  departure,  they 
have  been  fairly  and  generally  successfully  directed  to  prevent  re-enforcements  of  men 
and  material  from  reaching  the  adventurers  who  had  eluded  the  vigilance  of  the  officei*8 
of  the  law.  #»»»*»* 

But  the  presidents  of  these  republics  deal  in  specific  facts  as  well  as  in  more  general 
allegations.  They  charge  "  that  the  Governmont  of  the  United  States  has,  according 
to  official  reports  made  to  that  of  Costa  Rica  by  its  minister  plenipotentiary  at  Wash- 
ington, declared  it  was  utterly  powerless  to  prevent  past  attempts  by  the  filibusters, 
or  to  protect  the  neutrality  of  Central  America,  owing  to  the  insufficiency  of  the  laws 
of  the  United  States  on  this  head." 

This  accusation  is  wholly  without  foundation.  No  such  declaration  was  ever  made 
by  the  Government  of  the  United  States.  It  would  have  been  an  act  at  once  of  fatuity 
and  of  falsity.  As  to  the  difficulties  in  the  enforcement  of  these  laws,  they  are  not 
denied,  and  have  given  much  trouble  to  the  Government  in  the  efforts  it  has  made  to 
carry  them  into  effect ;  but  that  they  are  powerless,  or  have  proved  so,  no  one,  in  or 
out  of  the  United  States,  has  a  right  to  assert.  The  representatives  of  the  Central 
American  States  may  be  called  on  as  witnesses  that,  in  all  cases  where  they  have 
given  information  to  the  Government  that  military  expeditions  against  that  region 
were  about  to  be  undertaken,  measures  have  been  immediately  adopted  to  prevent 
their  success,  and  to  arrest  and  puuish  the  offenders.  Sometimes  these  efforts  have 
failed,  owing  to  causes  not  within  the  control  of  the  Government,  and  sometimes  they 
have  l)een  successful. 

General  Cass  at  the  same  time  denied  that  a  fresh  invasion  was  pre- 
paring.i 


I  Correspondence  respecting  Central  America,  presented  to  Parliament  1860,  pp.  219,220. 
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Notwithstanding  this  assurance,  Walker's  preparations  continued  uu- 
disturbed  until  he  was  again  on  the  eve  of  setting  out  with  recruited 
forces,  when,  on  the  30th  October,  President  Buchanan  issued  a  proc- 
lamation very  similar  to  that  published  in  the  time  of  Lopez : 

Whereas  information  has  reached  me,  from  sonrces  which  I  cannot  disregard,  that 
certain  persons,  in  violation  of  the  neutrality  laws  of  the  United  States,  are  making  a 
third  attempt  to  set  on  foot  a  military  expedition  within  their  territory  against  Nica- 
ragua, a  foreign  state  with  which  they  are  peace.  In  order  to  raise  money  for  equip- 
ping and  maintaining  this  expedition,  persons  connected  therewith,  as  I  have  reason  to 
believe,  have  issued  and  sold  bonds  and  other  contracts,  pledging  the  public  lands  of 
Nicaragua  and  the  transit  route  through  its  territory  as  a  security  for  their  redemption 
and  fulfillment. 

The  hostile  design  of  this  expedition  is  rendered  manifest  by  the  fact  that  these 
bonds  and  contracts  can  be  of  no  possible  value  to  their  holders  unless  the  pres- 
[40]  ent  government  of  Nicaragua  shall  be  'overthrown  by  force.  Besides,  the  envoy 
extraordinary  and  minister  plenipotentiary  of  that  government  in  the  United 
States  has  issued  a  notice,  in  pursuance  of  his  instructions,  dated  on  the  27th  instant, 
forbidding  the  citizens  or  subjects  of  any  nation,  except  passengers  intending  to  pro- 
ceed through  Nicaragua  over  the  transit  route  from  ocean  to  ocean,  to  enter  it-s  terri- 
tory without  a  regular  passport,  signed  by  the  proper  minister  or  consul-general  of  the 
republic  resident  in  the  country  from  whence  tney  shall  have  departed.  Such  persons, 
with  this  exception,  "  will  be  stopped  and  compelled  to  return  h^  the  same  conveyance 
that  took  them  to  the  country."  From  these  circumstances  the  inference  is  irresistible 
that  persons  engaged  in  this  expedition  will  leave  the  United  States  with  hostile  pur- 
poses against  Nicaragua.  They  cannot,  under  the  guise  which  they  have  assumed  that 
they  are  peaceful  emigrants,  conceal  their  real  intentions,  and  especially  when  they 
know  in  advance  that  their  landing  will  be  resisted,  and  can  only  be  accomplished  by 
an  overpowering  force.  This  expedient  was  successfully  resorted  to  previous  to  the 
last  expedition,  and  the  vessel  in  which  those  composing  it  were  conveyed  to  Nica- 
ragua obtained  a  clearance  from  the  collector  of  the  port  of  Mobile.  Although,  after  a 
careful  examination,  no  arras  or  munitions  of  war  were  discovered,  yet,  when  they 
arrived  in  Nicaragua,  they  were  found  to  be  armed  and  eriuipped,  and  immediately 
commenced  hostilities. 

The  leaders  of  former  illegal  expeditions  of  the  same  character  have  openly  expressed 
their  intention  to  renew  hostilities  against  Nicaragua.  One  of  them,  who  has  already 
been  twice  expelled  from  Nicaragua,  has  invited,  through  the  public  newspapers, 
American  citizens  to  emigrate  to  that  republic,  and  has  designated  Mobile  as  the  place 
of  rendezvous  and  departure,  and  San  Juan  del  Norte  as  the  port  to  which  they  are 
bound.  This  person^  who  has  renounced  his  allegiance  to  the  United  States,  and  claims 
to  be  President  of  Nicaragua,  has  given  notice  to  the  collector  of  the  port  of  Mobile 
that  200  or  300  of  these  emigrants  will  be  prepared  to  embark  from  that  port  about  the 
middle  of  November. 

For  these  and  other  good  reasons,  and  for  the  purpose  of  saving  American  citizens 
who  may  have  been  honestly  deluded  into  the  belief  that  they  are  about  to  proceed  to 
Nicaragua  as  peaceful  emigrants,  if  any  such  there  be,  from  the  disastrous  consequences 
to  which  they  will  be  exposed,  I,  James  Buchanan,  President  of  the  United  States, 
have  thought  it  fit  to  issue  this  my  proclamation,  enjoining  upon  all  officers  of  the 
Government,  civil  and  military,  in  their  respective  spheres,  to  be  vigilant,  active,  and 
faithful  in  suppressing  these  illegal  enterprises,  an  I  m  carrying  out  their  standing  in- 
structions to  that  effect ;  exhorting  aU  good  citizens,  by  their  respect  for  the  laws,  and 
their  regard  for  the  peaceand  weltare  of  the  country,  to  aid  the  efforts  of  the  public 
authorities  in  the  discharge  of  their  duties. 

The  "  standing  instructions'^  which  the  officers  of  the  Government 
were  enjoined  to  carry  out  were  the  instrnctions  to  use  "  due  diligence,'' 
in  the  circular  of  1857  ;  bnt  notwithstanding  the  efforts  which  it  is  to  be 
presumed  they  made  to  exercise  it,  a  party  of  Walker'^  filibusters  em- 
barked at  Mobile  in  the  sailing-schooner  Susan,  in  December,  1858,  with- 
out a  clearance,  on  the  pretense  of  being  bound  on  a  coasting  voyage. 
An  unsuccessful  attempt  was  made  by  the  revenue  cutter  to  intercept 
them,  but  there  seems  on  this,  as  on  the  former  occasion,  to  have  been 
no  ship  of  war  with  steam-power  available  to  pursue  her,  and  the  party 
got  off  to  sea  accordingly,  and  the  Susan  was  joined  unmolested  by  the 
Fashion  and  the  Washington,  with  military  stores. 

The  expedition  afterward  broke  down  from  the  Susan  being  wrecked. 
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iniaw-w  •Walker  and  his  band  then  proceeded,  in  March,  1859,  to 
California,  whence  they  were  said  to  have  intended  to  make 
a  descent  on  Panta  Arenas ;  but  this  attempt  was  not  carried  into  exe- 
cution, and  Walker  returned  to  his  usual  employment  of  organizing  ex- 
peditions in  the  United  States. 

In  November,  1859,  he,  for  the  third  time,  eluded  the  "due  diligence'^ 
of  the  Mobile  authorities,  and  an  expedition  set  sail  once  more  from  that 
port  in  his  old  vessel,  the  Fashion.  The  Fashion  put  back  from  want  of 
stores,  and  some  of  the  persons  concerned  in  the  expedition  were  ar- 
rested ;  but  there  is  no  report  of  their  having  been  punished.  He  started 
again  in  June,  1860,  in  the  John  A.  Ta>  lor,  was  met  oft*  Huatan  by  another 
vessel  with  arms,  and  effected  a  landing  on  the  Central  American  coast. 
His  career  was  brought  to  a  close  by  his  being  shot  at  Truxillo  in  Sep- 
tember, 1860. 

F«,«nr.id,«iniin-t  FENIAN  RAIDS  AGAINST  CANADA. 

CaoHUa. 

The  first  society  formed  in  the  United  States  for  purposes  hostile  to 
•ir,.hRi.pubi.caa  C^rcat  Britaiu  appears  to  have  been  the  *'  Irish  Republican 

Unioa.  1848.  •  UuiOU.'' 

The  course  of  affairs  in  Ireland  prevented  the  **  Irish  Republican 
Union"  from  carrying  out  any  projects  which  it  may  have  entertained, 

MM«ubupett.Kmi.  ^ud  It  was  succcedcd  in  1855  by  the  "Massachusetts  Irish 
.r.ntAidsoc.«i,.i8».  Emigrant  Aid  Society,"  which  held  its  first  convention  at 
Boston,  on  the  14th  of  Augiist  of  that  year,  and  under  whose  auspices 
secret  societies  were  established  in  different  parts  of  the  United  States. 

phttiiix  Society,  Thcsc  sccrct  societies  continued  under  various  names, 
***  until,  in  1859,  they  were  reconstituted  as  the  Phoenix  So- 

ciety.   The  civil  war  interrupted  their  progress,  but  in  1863  they  again 

reni.«  Brother,  promiucntly  appeared  as  the  **  Fenian  Brotherhood"  at  a 
hooA  public  meeting,  held  at  Ohi«rago,  in  November  of  that  year. 

[41]  •This  meeting  was  reported  to  have  been  attended  by  300 

M«.ti« at chica-  delegates,  representing  "circles,"  including  twelve  from 
to  in  1863.,  military  and  naval  circles. 

The  second  annual  congress  of  the  "Fenian  Brotherhood"  was  held 

At  Cincinnati  in  ^^  Ciuciniiati  iu  Jauuary,  1865,  when  their  president  de- 
^^  clared  that  they  were  "  virtually  at  war"  with  England,  and 

spoke  of  "this  American  institution  called  the  Fenian  Brotherhood."^ 
A  congress  of  the  Fenian  Brotherhood  met  at  Philadelphia  on  the 

i*.ae  of  Fenian  ^'^^^  ^^  Octobor,  1865,  aud  rcsolvcd  upon  the  issue  of 
^"^^  "  Fenian  bonds,"  an(i  the  establishment  of  the  Irish  republic 

at  New  York.  The  head-center,  as  he  was  previously  called,  of  the 
Brotherhood  was  now  styled  president  of  the  Irish  republic;  the  execu- 
tive council  entitled  themselves  "  senators,"  with  a  presi- 
ibJ'iruh'^ISi.caf  dent;  a  house  was  hired  at  a  rental  of  $1,200;  secretaries 
New  York.  of  thc  treasui'y,  of  war,  &c.,  were  appointed,  and  the  Irish 

republic  was  declared  to  be  founded  at  New  York.  The  bonds  had  been 
prepared  for  the  Fenians  by  the  "  Continental  Bank-Note  Company, 
New  York,"  and  were  stamped  "  office  of  the  secretary  of  the  treasury." 
They  were  decorated  with  some  emblems  and  inscribed : 

It  is  hereby  certified  that  the  Irish  republic  is  indebted  onto ,  or  bearer, 

in  the  Kuin  of  (ten)  d«)llar8,  redeemable  six  month;)  after  the  acknowledgment  of  the  in- 
dependence of  the  Irish  nation,  with  interest  fro  n  the  dato  hereof  inclusive,  at  six  per 
cent,  per  annum,  payable  on  presentation  of  this  bond  at  the  treasury  of  the  Irish  re- 
public. 


*  Irish  American,  February  1 1 ,  1865. 
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As  a  measure  of  precaution  against  the  possible  hostile  incursions  of 
Fenians  wiiich  were  being  constantly  threatened,  the  Canadian  govern- 
ment was  compelled  to  call  out  for  active  service  nine  companies  of  the 
provincial  militia  in  November,  1865,  and  to  station  them  along  the  most 
exposed  parts  of  the  frontier.* 

On  the  2d  of  January,  1866,  a  Fenian  convention  was  held  at  New 
York,  which  lasted  for  nine  days,  and  at  which  a  detachment  of  the  99th 
State  militia,  numbering  twenty-two  men,  are  stated  to  have  acted  as 
sentinels. 

At  a  meeting  at  Buffalo,  on  the  26th  of  January,  "  General  Sweeney 
pledged  himself,  if  supported,  that  before  next  May  he  would  conquer  a 
certain  territory  upon  which  the  Irish  flag  should  be  planted,  and  which 
shall  be  made  the  base  of  operations  against  England  for  the  liberation 
of  Ireland.''  "  Colonel  Roberts  promised,  within  ninety  da^  s,  to  have 
the  green  flag  supported  by  the  greatt^st  army  of  Irishmen  ui>on  which 
the  sun  ever  shone.''^ 

At  another  meeting  at  Pittsburgh,  Sweeney  said : 

We  have  made  large  purchases  of  arms  and  war  material.    If  you  are  prepared  to 
stand  by  us,  we  promise  that,  before  the  summer  sun  kisses  the  hill-tops 
of  Ireland,  a  ray  of  hope  will  gladden  every  true  Irish  heart,  for  by  that  F^-niannud^ 

time  we  shall  have  conquered,  and  got  hostages  for  our  brave  patriots  at  home.  The 
green  flag  will  be  flying  independently  to  freedom*8  breeze,  and  we  will  have  a  base  of 
operations  from  which  we  ciin  not  only  emancipate  Ireland,  but  also  annihilate  Eng- 
land.   If  you  support  us,  I  pledge  my  name,  fame,  property,  and  life  to  this  holy  cause.^ 

The  American  newspapers  were  full  of  accounts  of  the  ferment  among 
the  Irish.  The  New  York  World  of  March  5  said,  "  The 
Fenian  funds  are  disproportioned  to  any  pacific  objects.  R*'<'of»««- 
They  mean  war  or  they  mean  nothing.  The  honest  contributors  suppose 
they  are  furnishing  the  sinews  of  war.  If  the  receivers  of  the  money 
do  not  intend  to  apply  it  to  this  object^  they  are  a  set  of  sharpers^  prac- 
ticing on  the  credulity  of  their  followers,  to  levy  a  revenue  for  their  own 
use.  If  they  really  mean  war,  if,  as  is  given  out,  they  contemplate  the 
invasion  of  Canada,  this  is  a  serious  business,  which  challenges  the 
thoughtful  attention  of  all  Irishmen  and  all  American  citizens." 

Tbat  the  Fenians  did  mean  war  was  as  plain  as  speech  could  make  it. 

The  *'  Irish  American  "  reported  that,  at  a  meeting  at  Saint  Louis,  Gen- 
eral Sweeney  had  announced  that  *' considerable  purchases  of  arms  and 
war  materials  had  already  been  made,  and  that  large  contracts  tor  the 
same  had  been  entered  into."  Koberts  spoke  without  an  attempt  at 
disguise.  "  Now,"  he  said,  "  there  is  but  one  outlet  to  Ireland  by  an 
armed  force,  and  that  is  on  a  section  of  this  continent,  where,  too,  the 
English  power  to-day  rules  supreme,  and  that  section,  if  it  does  not 
come  immediately  beneath  the  intluence  of  American  power,  must  be 
made  to  come  into  the  hands  of  the  Irish  people ;  for  the  only  way  we 
can  strike  at  English  commerce  is  to  have  a  place  where  we  can  have  a 
government  of  our  own,  even  before  it  should  be  recognized  virtu- 
[42J  ally  on  Irish  soil.  •Who  will  say  that  Andrew  Johnson  will  not 
recognize  the  Irish  republic,  even  if  it  should  be  only  in  name,  as 
long  as  we  have  soil  that  we  can  claim  as  our  own  t  It  is  necessary  to 
have  some  base  from  which  we  can  send  aid  to  our  brothers  wbo  are 
struggling  for  liberty.    We  want  a  place  from  which  we  can  send  out 


»  Correflpondence  relating  to  the  Fenian  invasion,  laid  before  the  Canadian  Parlia- 
ment, June,  1869,  p.  l:t9. 
3  New  York  World,  January  27. 1866. 
»  World,  February  20. 
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privateers  against  English  commerce ;  and  by  tbat  means,  I  think,  we 
can  take  enough  to  maintain  a  government  for  fifty  years  very  respect- 
ably.'' 

War  meetings  were  also  held  at  Portland,  Lima,  (Ohio,)  Newport,  Mil- 
ford,  Waterford,  and  other  places. 

Information  having  reached  the  Canadian  government  from  many 
quarters  showing  that  an  inroad  was  imminent,  and  this  information 
being  supported  by  police  reports  of  suspicious  persons  having  been 
recognized  entering  Canada  from  the  United  States,  as  well  as  by  open 
avowals  at  the  Fenian  public  meetings,  the  executive  council  passed  a 
minute  on  the  7th  of  March,  calling  out  for  duty  10,000  of  the  Canadian 
volunteers. 

It  was  not  until  the  end  of  May  that  the  Fenian  preparations  were 
completed.  Stores  of  arms  and  ammunition  had  been  placed  at  con- 
venient stations  along  the  frontier,  and  the  word  had  been  given  for  an 
attack.  On  the  3Ist  of  May  the  Fenians  began  the  march ;  detachmentK 
of  200  and  300  men,  calling  themselves  railway  laborers  on  their  way  to 
the  West,  began  to  arrive  at  Buffalo  and  Saint  Albans  from  the  large 
towns.  By  the  evening  of  that  day  a  body  of  Fenians,  estimated  at 
upward  of  1,000,  had  reached  Buffcvlo,  and,  on  the  morning  of  the  1st 
of  June,  750  of  them  crossed  over  to  Fort  Erie,  on  the  opposite  bank  of 
the  Niagara  liiver.  What  then  followed  is  succinctly  described  in  a 
dispatch  from  Lord  Monck  of  the  4th,  published  in  the  "  correspondence 
respecting  the  recent  Fenian  aggression  upon  Canada,"  presented  to 
Parliament  in  February,  1867,  which  contains  a  full  account  of  all  that 
took  place  in  Canada : 

Government  House,  Ottatva,  June  4, 1866. 

Sir  :  Keferriug  to  luy  dispatcb  of  the  Istof  June,  I  have  the  honor  to  state,  for  your 
informatiou,  that  the  body  of  Fenian  conspirators  who  crossed  the  frontier  from  Buf- 
falo to  Fort  Erie  on  the  mornins  of  Friday,  June  1,  proved  to  be  between  800  or  900 
men,  and  seem  to  have  been  well  armed. 

I  had  previously  had  information  that  som»  such  attempt  would  shortly  be  made, 
and  a  party  of  volunteers  had  been  stationed  at  Port  Colbome  in  anticipation  of  an 
attack. 

I  have  not  yet  had  time  to  receive  official  accounts  of  the  military  operations,  but 
from  telegraphic  reports  whicli  have  reached  me  I  am  able  to  ffive  the  following  state- 
ment of  what  occurred,  which  I  think  may  be  considered  authentic. 

Immediately  on  the  receipt  of  the  intelligence  of  the  invasion,  Major  General  Napier 
pushed  on  by  rail  to  Chippewa  a  force  consisting  of  artillery  and  regular  troops  under 
Colonel  Peacock,  16tli  regiment.  Chippewa  is  about  nineteen  miles  from  Fort  Erie, 
and  there  is  no  railway  communication  between  the  two  places.  On  arriving  at  Chip- 
pewa, Colonel  Peacock  moved  on  in  the  direction  of  Fort  Erie.  On  the  morning  of 
Saturday,  June  2,  the  body  of  volunteers  stationed  as  already  mentioned  at  Port  Col- 
bome left  that  place  by  rail,  which  runs  parallel  to  the  shore  of  Lake  Erie,  and  went 
in  the  direction  of  Fort  Erie  as  far  as  a  place  caUed  Ridgway ;  here  they  left  the  rail- 
way and  proceeded  on  foot,  apparently  with  the  intention  of  effecting  a  junction  with 
Colonel  Peacock  and  his  force. 

They  came  upon  the  Fenians  encamped  in  the  bush  and  immediately  attacked  them, 
but  were  outnumbered  and  compelled  to  retire  on  Port  Colbome.  This  occurred  some 
time  on  Saturday,  2d  June. 

Colonel  Peacock  in  the  mean  time  was  advancing  in  the  direction  of  Fort  Erie  firom 
Chippewa  along  the  banks  of  the  Niagara  River,  but  was  not  able  to  reach  the  former 
place  before  nightfaU. 

The  Fenians,  however,  did  not  await  his  arrival,  but  recrossed  the  river  during  the 
night  between  the  2d  and  3d  June,  to  the  number  of  about  750  men,  and,  as  appears 
from  the  accompanying  telegram  from  Mr.  Consul  Hemans,  were  immediately  arrested 
by  the  authorities  of  the  United  States. 

I  am  happy  to  be  able  t6  inform  you  that  the  officers  of  the  United  States  Govern- 
ment appear  to  have  exerted  themselves  to  prevent  any  assistance  being  supplied  to 
the  invaders.  I  transmit  copies  of  telegrams  received  on  this  subject  from  Mr.  Consul 
Hemans. 

We  have  sixty-five  prisoners  in  our  possession,  who  have  been  by  my  direction  com- 
mitted to  the  common  jail  at  Toronto  to  await  trial. 
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I  think  it  is  creditable,  both  to  the  military  and  militia  anthorities  in  Canada,  that 
they  were  in  a  position  within  twenty-four  hoaro  after  the  invasion  of  the  province,  at 
a  point  of  the  enemy's  own  selection,  to  place  opposite  to  him  such  a  force  as  com- 
pelled his  precipitate  retreat  without  even  risking  an  enffa^ement. 

I  shall  not  fail  to  send  you  more  full  particulars  when  I  snail  have  received  the  offi- 
cial reports  from  the  officers  engaged,  but  the  main  facts  are  as  I  have  stated  them 
above. 

I  have,  &o,, 

(Signed)  MONCK. 

The  vigilance  of  the  anthorities  of  the  United  States  was  not  aronsed 
until  after  the  raid  had  occurred,  when  the  raiders  were  stopped  in  their 
retreat  into  United  States  territory,  and  the  party,  now  reduced  by  loss 
and  desertion  to  375,  made  prisoners,  with  O'Neill,  their  leader,  and 

their  arms  taken  from  them. 
[43]  •Tke  stores  of  arms  at  Buffalo,  Ogdensburgh,  and  Saint  Albans, 
were  also  seized  by  the  United  States  district  marshals.  On  the 
5tli  of  June  the  arrest  of  the  other  Fenian  leaders  was  ordered  5  and 
on  the  6th  the  President  issued  a  proclamation  stating  that  it  had 
become  known  to  him  that  certain  evil-disposed  persons  had  begun  to 
set  on  foot,  and  had  provided  and  prepared,  and  were  still  engaged  in 
providing  and  preparing  means  for  a  military  expedition  and  enterprise, 
which  expedition  and  enterprise  was  to  be  carried  on  from  the  territory 
and  jurisdiction  of  the  United  States  against  British  territory,  and 
authorizing  the  United  States  military  forces  and  militia  to  be  employed 
"  to  arrest  and  prevent  the  setting  on  foot  and  carrying  on  the  expedi- 
tion and  enterprise  aforesaid.^ 

On  the  same  day  on  which  this  proclamation  was  signed,  the  Fenian 
prisoners  at  Buffalo  were  released  on  their  own  recognizances  5  and,  on 
the  7th,  O'Neill  and  the  two  other  principal  leaders  were  also  released 
on  bail. 

Another  band  of  Fenians  made  a  demonstration  near  Saint  Albans, 
but  retreated  immediately  on  the  appearance  of  a  Canadian  regiment. 

Several  arrests  were  made  at  Saint  Albans,  and  elsewhere;  and 
Eoberts,  the  president  of  the  Fenian  senate,  and  chief  instigator  of  the 
raid,  was  taken  into  custody  at  New  York.  His  examination  com- 
menced on  the  11th ;  on  the  12th  he  was  released  on  parole;  and  the  dis- 
trict attorney  eventually  abandoned  the  prosecution,  from  want  of  evi- 
dence, with  the  intention  of  preferring  an  indictment  before  the  grand 

On  the  23d  July,  the  House  of  Eepresentatives  of  the  United  States 
passed  the  following  resolutions: 

Besolvedf  That  the  Honse  of  Representatives  resi>ectfnlly  request  the  President  of  the 
United  States  to  nrge  upon  the  Canadian  anthorities,  and  also  the  British  government, 
the  release  of  the  ^nian  prisoners  recently  captnred  in  Canada. 

Resolved,  That  this  House  respectfoUy  request  the  President  to  cause  the  prosecu- 
tions instituted  in  the  United  States  courts  a^inst  the  Fenians  to  he  discontinued  if 
compatible  with  the  public  interests. 

In  pursuance  of  the  second  of  these  resolutions,  the  Attorney-Gen- 
eral instructed  the  district  attorney  at  Buffalo  to  abandon  the  Fenian 
prosecutions  there,  and  they  were  abandoned  accordingly. 

The  prosecution  was  also  withdrawn  in  the  cases  of  Sweeney,  Spear, 
McMahon,  and  the  other  leaders  of  the  Vermont  frontier  demonstra- 
tion, who  had  been  arrested,  but  released  on  bonds  of  $5,000  after  a 
day's  detention;  and  the  intended  indictment  of  Roberts  was  dropped 
as  a  matter  of  course. 

In  October  the  Government  decided  to  return  the  arms  which  had 
been  taken  from  the  Fenians. 

The  New  York  Times,  of  the  16th  of  October,  gives  an  account  of 
this  transaction :  ^.^^^^^^  ^^  GoOqIc 
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Buffalo,  Monday ,  October  15. 
In  pnrsaanoe  of  orders  issued  by  the  Attomey-Greneral  of  the  United  States,  with  the 
concurrence  of  the  Secretary  of  War,  United  States  District  Attorney  Dart  gave 
instructions  to  General  Barry,  commandiug  the  military  district,  to  turn  over  the  arms 
seized  from  the  Fenians  in  this  city,  and  at  other  points  within  the  military  district, 
upon  the  giving  of  a  bond  in  double  the  value  of  the  arms,  to  be  approved  "by  Judge 
N.  K.  Hall,  that  the  arms  shall  not  be  used  in  violation  of  the  neutrality  laws.  There 
were  twenty  boxes  of  arms  seized  here,  valued  at  |2,500.  This  general  order  was 
procured  at  the  intervention  of  Hon.  James  M.  Humphrey,  of  this  city,  the  cabinet 
taking  the  position  that,  as  the  Government  had  abandoned  the  prosecution  of  the 
Fenian  officers  and  soldiers,  it  could  not  consistently  hold  their  private  property. 
Several  thousand  dollars'  worth  of  arms  held  at  Erie,  Oswego,  Platt^burgh,  Malono, 
Troy,  and  other  places,  will  be  turned  over  on  the  same  terms.  It  is  said  that  the 
arms  will  be  sold  to  Santa  Anna.    P.  O.  Day  and  T.  B.  Gallagher  signed  the  bond. 

These  persons  were  well  known  as  having  taken  an  active  part  in 
promoting  the  raid,  Gallagher  being  editor  of  the  Buffalo  Penian  Vol- 
unteer. The  bond  which  they  signed  was,  it  is  scarcely  necessary  to 
point  out,  a  mere  form,  as  it  would  have  been  utterly  impracticable  to 
identify  the  arms  on  another  occasion.  The  alleged  intention  of  selling 
the  arms  to  Santa  Anna,  who  was  then  said  to  be  meditating  a  descent 
on  Mexico,  was  a  mere  transparent  pretext. 

The  arms  do  not  seem  to  have  been  all  restored  until  the  following 
year. 

This  closes  the  account  of  the  fii*st  Fenian  raid  on  Canada,  which  had 
cost  the  Dominion  the  loss  of  an  officer  and  six  privates  of  the  Queen's 
Own  Volunteer  Rifles  killed,  and  four  officers  and  twenty-seven  men 
wounded,  many  of  them  mained  for  life.  Besides  this  bloodshed  there 
was  the  heavy  cost  to  the  country  in  pensions,  gratuities,  and  payment 
of  claims  arising  out  of  the  raid,  as  well  as  the  serious  charge  on  the 
treasury  for  summoning  the  volunteers,  and  the  hinderance  to  industry 
by  such  a  disturbance  of  the  country  at  a  season  of  the  year  when  agri- 
cultural pursuits  were  in  full  operation. 

[44]  •second  baid  on  Canada, 

A  renewal  of  the  attack  was  threatened  in  the  autumn  of  18C6,  and 
Second mdoncan.  thc  Cauadiau  government  was  obliged  to  form  a  camp  of 
«da,i87o.  volunteers  in  the  neighborhood  of  ^Niagara  Falls  from  Au- 

gust to  the  second  week  in  October.  The  expense  of  this  camp,  over 
and  above  the  appropriated  drill  pay  and  loss  to  the  industry  of  the 
province  from  the  withdrawal  of  a  large  number  of  men  from  their  occu- 
pations, amounted,  in  money,  to  $80,000.^ 

During  the  year  1867  the  Fenian  Brotherhood  were  occupied  in  pro- 
moting Fenian  disturbances  in  England  and  Ireland,  in  which  Halpin, 
Burke,  McOafferty,  and  others  who  had  come  over  from  the  United 
States  for  the  purpose,  were  ringleaders. 

In  1868  the  Fenians  obtained  from  the  Government  the  return  of  the 
arms  seized  at  Saiiit  Albans,  consisting  of  abodt  1,300  muskets,  and 
again  proceeded  to  organize  an  expedition  against  Canada. 

In  November,  1868,  a  Fenian  congress  was  held  in  Philadelphia,  and 
O'Neill  marched  through  the  town  at  the  head  of  three  regiments  of 
the  so-styled  Irish  republican  army,  in  green  uniforms,  numbering,  as 
was  reported,  3,000  men.* 

During  the  year  1869  the  Fenians  were  engaged  in  making  fresh  mil- 
itary preparations.  On  the  7th  of  February,  1870,  O'Neill  wrote  to  the 
circles  that  a  congress  of  the  Fenian  Brotherhood  was  ordered  to  meet 


1  Canadian  Parliamentary  Papers. 

*  Irish  American,  December  5. 1868. 
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in  New  York  on  the  8th  of  March,  and  desired  them  to  send  none  but 
the  best  and  most  reliable  men,  and  if  it  be  possible  "to  let  them  have 
a  military  record.'' 

The  accounts  received  from  various  quarters  of  O'Neill's  avowed  in- 
tentions, and  the  probability  of  some  attack  being  made,  rendered  it 
necessary  for  the  Canadian  government  to  be  on  the  alert. 

On  the  9th  of  April  6,000  militia  were  called  out,  and  two  Canadian 
gun-boats  armed,  manned,  and  fitted  out,  to  cruise  along  the  water 
boundary.  • 

On  the  12th  of  May^  the  governor-general,  at  the  opening  of  the  Ca- 
nadian parliament,  said  that  "the  information  which  reached  my  gov- 
ernment from  many  quarters  as  to  the  designs  of  parties  styled  Fenians, 
armed  and  openly  drilled  in  various  parts  of  the  neighboring  States, 
rendered  it  incumbent  on  me  to  apply  to  parliament  to  pass  an  act  to 
suspend  the  habeas  corpus  act,  as  well  as  to  call  out  an  armed  force  for 
the  defense  of  the  frontier."  "The  vigorous  steps  resorted  to,  and  the 
laudable  promptitude  with  which  the  native  militia  responded  to  thei 
call  to  arms,  chilled  the  hopes  of  the  invaders,  and  averted  the  men- 
aced outrage,  so  that  I  now  entertain  a  sanguine  hope  that  I  shall  not 
be  placed  under  the  necessity  of  exercising  the  powers  so  intrusted  to 
me." 

In  the  third  week  in  May  the  Fenian  detachments  began  to  collect 
and  move  toward  the  frontier.  The  first  batch  arrived  at  Saint  Albans 
on  the  evening  of  the  23d,  and  on  the  same  day  another  party  made 
their  appearance  at  Malone.  On  the  24th  the  President  issued  a  proc- 
lamation stating  that  it  had  come  to  his  knowledge  that  sundry  illegal 
military  enterprises  and  expeditions  were  being  set  on  foot  within  the 
territory  and  jurisdiction  of  the  United  States  against  Canada,  and 
enjoining  all  officers  in  the  service  of  the  United  States  to  prevent  those 
unlawful  proceedings,  and  to  arrest  and  bring  to  justice  those  engaged 
in  them.  On  the  25th  O'Neill's  party  made  their  attack  from  Franklin, 
a  village  near  Saint  Albans,  but  were  at  once  repulsed  and  driven  back 
across  the  frontier.  O'Neill  was  then  arrested  by  the  United  States 
marshal.  A  detachment  of  forty-five  men  of  the  Fifth  United  States 
Infantry  arrive<l  at  Saint  Albans  in  the  evening  to  preserve  order. 

The  end  of  the  raid  from  Malone,  in  New  York  State,  was  the  same. 
The  Fenians  took  up  a  position,  strengthened  by  a  breastwork  of  logs 
and  a  trench,  just  beyond  the  United  States  frontier,  and,  on  being 
attacked,  broke  into  a  disorderly  flight  across  it. 

Several  of  the  leaders  were  arrested  and  a  quantity  of  arms  taken 
possession  of  by  the  United  States  authorities.  Altogether  Tr«i  and  ro,n,c. 
thirteen  tons  of  arms  are  said  to  have  been  seized  at  the  ^'o^^^^^^^'^-^- 
two  raids,  and  conveyed  to  United  States  arsenals ;  besides  these  a 
field-piece  and  numbers  of  rifles  were  abandoned  on  the  scenes  of  action. 
On  the  12th  of  July  the  trials  of  the  Malone  raiders  took  place;  two 
were  condemned  to  two  years'  imprisonment  and  a  fine  ot  810,  and  one 
to  one  year's  imprisonment  and  a  similar  fine.  On  the  29th  of  July  the 
Saint  Albans  raiders  were  tried;  O'Neill  was  sentenced  to  two  years' 
imprisonment  and  a  fine  of  $10 ;  another  of  the  leaders  to  nine  months' 
imprisonment,  and  a  fine  of  $5 ;  and  another  to  six  months*  im- 
[45]  prisonment  and  a  fine  of  il.  The  •proceedings  against  two 
others  were  postponed.  On  the  12th  of  October  O'Neill  and  his 
companions  received  an  unconditional  pardon  from  the  President. 

On  the  day  on  which  the  pardon  was  granted  the  President  published 
a  proclamation  warning  evil-disposed  persons  that  the  law 
forbidding  hostile  expeditions  against  friendly  states  would  donJrb"yThe''r.?i^ 
for  the  future  be  rigorously  enforced. -  "-     o 
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Whereas  divers  evil-dispesed  persons  hav<^,  at  snodr^times,  within  the  territory  or  jn* 
risdiction  of  the  United  States,  beffiin,  or  set  on  foot,  or  provided,  or  pre- 
mlu^^^°^'*  ^^^'  pared,  the  means  for  militai^'  expeditious  or  enterprises  to  be  carried  on 
thence  against  the  territories  or  dominions  of  powers  with  whom  the 
United  States  are  at  peace,  by  organizing  bodies  pretending  to  nave  powers  of  govern- 
ment over  portions  of  the  territories  or  dominions  of  powers  with  whom  theTJnited 
States  are  at  peace,  or  by  being,  or  assuming  to  l>e, members  of  snch  bodies;  by  levying 
or  collecting  money  for  the  purpose,  or  for  the  alleged  purpose,  of  using  the  same  in 
carrying  on  military  enterpiises  against  snch  territories  or  dominions ;  by  enlisting  or 
organizing  armed  forces  to  be  used  against  such  powers,  and  by  fitting  out,  equipping, 
and  arming  vessels  to  transport  such  organized  armed  forces  to  be  employed  in  hostile 
ities  against  such  powers ; 

And  whereas  it  is  alleged,  and  there  is  reason  to  apprehend,  that  such  evil-disposed 
persons  have  also,  at  sundry  times,  within  the  territoiy  and  jurisdiction  of  the  United 
States,  violated  the  law  thereof  by  accepting  and  exercising  commissious  to  serve  by 
land  or  by  sea  against  powers  with  whom  the  United  States  are  at  peace,  by  enlisting 
themselves  or  other  persons  to  carry  on  war  against  such  powers ;  by  fitting  out  and 
arming  vessels  with  intent  that  the  same  shall  be  employed  to  cruise  or  commit  hostil- 
ities against  such  powers,  or  by  delivering  commissions  within  the  territory  or  iuris- 
diction  of  the  United  States  for  such  vessels,  to  the  intent  that  they  might  be  employed 
'    as  aforesaid ; 

And  whereas  snch  act«  are  in  violation  of  the  laws  of  the  United  States  in  such  case 
made  and  provided,  and  are  done  in  disregard,  of  the  duties  and  obligations  which  all 
persons  residing  or  being  within  the  territory  or  jurisdiction  of  the  Lnited  States  owe 
thereto,  and  are  condemned  by  all  right-minded  and  law-abiding  citizens : 

Now, therefore,  I,  Ulysses  S.  Grant,  President  of  the  United  States  of  America,  do  hereby 
declare  and  proclaim  that  all  persons  hereafter  found  within  the  territory  or  jurisdiction 
of  the  United  States  committing  any  of  the  afore-recited  violations  of  law,  or  any  sim- 
ilar violations  of  the  sovereignty  of  the  United  States  for  which  punishment  is  pro- 
vided by  law,  will  be  rigorouslv  prosecuted  therefor,  and  upon  conviction  and  sentence 
to  punishment  will  not  be  entitled  to  expect  or  receive  the  clemency  of  the  Executive 
to  have  them  from  the  consequences  of  thtir  guilt,  and  I  enjoin  upon  every  ofiicer  of 
this  Government,  civil  or  militaiy,  or  naval,  to  use  all  efforts  in  his  power  to  arrest, 
for  trial  and  punishment,  every  such  offender  against  the  laws  providing  for  the  per- 
formance of  our  sacred  obligations  to  friendly  powers. 

On  the  5th  of  October  last,  less  tban  a  year  after  his  release  and  after 

this  proclamation,  O'Neill  led  a  third  raid  against  Canada, 

on  the  Pembina  frontier,  but  was  arrested  by  the  United 

States  troops,  and  this  time  met  with  entire  immunity,  being  discharged 

on  the  ground  that  there  was  no  evidence  of  his  having  committed  any 

overt  act  within  the  United  States  territory. 

This  closes  the  history  of  the  Fenian  raids. 

MELITABY  EXPEDITIONS  IN  AID  OP  THE  CUBAN  INSURRECTION. 

The  proclamation  of  October,  1870,  which  has  been  cited  above,  re- 
ferred not  only  to  the  proceedings  of  the  Fenians,  but  to 
i.o'J!.''?n'^«id"ffhi  expeditions  in  aid  of  the  Cuban  insurrection. 
cuhHn.Murrect.on.  ^^^  Robcrts,  thc  Spaulsh  miulstcr  at  Washington,  repre- 
sented to  the  United  States  Government  that  he  had  "  seen  the  departure 
of  various  filibustering  expeditions,  in  broad  daylight  and  unmolested, 
from  New  York  and  other  Federal  ports,  and  had  finally  felt  himself 
obliged,  by  the  incomprehensible  apathy  of  the  authorities,  to  take  the 
initiative  in  order  to  prevent  these  repeated  infractions  of  the  neutrality 
laws."--(Mr.  Roberts  to  Mr.  Fish,  September  18, 1869.)^ 

The  principal  expeditions  referred  to  seem  to  have  been  those  under- 
taken in  the  Grapeshot  and  Peritt,  which  landed  parties  of  men  and 
supplies  in  Cuba  in  May. 

The  United  States  Secretary  of  State,  in  his  reply,  said  that  he  "  was 
forced  to  admit  with  regret  that  an  unlawful  expedition  did  succeed  in 

I  Papers  relating  to  Cuban  affaire,  presented  to  the  House  of  Representatives,  Febru- 
ry  21, 1870,  pp.  133-138. 
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stealthily  escaping  from  the  United  States  and  landing  on  the  shores  of 
Cuba,"  but  that  it  had  escaped  unnoticed  by  either  the  United  States 
officers  or,  as  he  believed,  by  the  agents  of  the  Spanish  government.^ 

A  further  expedition  was  subsequently  dispatched  from  New  Orleans 
in  the  ship  Cespedes,  or  Lilian,  in  October,  1869,  to  Cedar  Keys,  Flori- 
da, where  she  was  met  by  a  body  of  from  300  to  350  armed  men,  under 
command  of  a  Cuban  named  Goicurria,  who  had  sailed  from  New  York 
to  join  her  in  the  steamer  Alabama.  The  Lilian  failed  in  landing  the 
expedition  on  the  Cuban  coast,  and  was  finally  stopped  and  condemned 

for  a  breach  of  the  British  foreign-enlistment  act  at  Nassau. 
[46]  •  A  still  more  notorious  vessel  is  the  Hornet,  or  Cuba.  The 
Hornet  is  an  iron  paddle-wheel  steamer,  originally  a  blockade- 
runner,  of  820  tons.  She  was  captured  during  the  civil  war,  and  taken 
into  the  United  States  Navy  as  a  dispatch-boat,  in  which  capacity  she 
carried  eight  guns.  She  was  sold  in  June,  1869,  to  SeSor  Maeias,  and 
it  is  believed  retained  her  port-holes.  After  being  refitted  at  Kensing- 
ton, near  Philadelphia,  she  cleared  for  Halifax,  but  was  detained  for 
inquiry  as  to  her  intended  proceedings.  At  Halifax  she  was  again  de- 
tained on  the  assertion  that  she  had  heavy  guns  on  board,  bur,  this 
proving  incorrect,  she  was  released,  and  sailed  along  the  United  States 
coast.  Coals,  supplies,  and  arms  are  stated  to  have  been  shipped  on 
board,  and  she  then  put  in  at  Wilmington,  North  Carolina,  flying  the 
Cuban  flag.  Here  she  was  arrested  for  violation  of  the  neutrality  laws, 
and  her  commander,  a  United  States  citizen,  and  twenty-three  others 
tried,  and  the  vessel  herself  taken  possession  of  by  the  United  States 
authorities. 

The  result  of  the  trial  was  that  the  judge  held  that  only  two  aets  were 
shown  to  have  been  committed  within  the  jurisdiction  of  the  United 
States  from  which  an  intent  to  violate  the  neutrality  laws  could  be  in- 
ferred. These  were  the  enlistment  of  a  witness,  D.  D.  Munro,  and  the 
reception  of  a  cargo  of  coal  in  Long  Island  Sound.  The  commander 
and  sixteen  of  the  prisoners  were  discharged,  and  six  others  released 
on  bail.*  It  does  not  appear  that  any  further  proceedings  were  taken 
against  them. 

The  vessel  was  then  libeled  in  the  admiralty  court,  but  after  some 
delay  was  returned  to  her  former  owner,  Senor  Maeias,  on  bonds  being 
given  by  Senator  Chandler  and  General  Butler  that  she  would  not  be 
again  used  in  violation  of  the  neutrality  laws.  She,  however,  has  since 
recommenced  her  career,  and  after  taking  in  stores  and,  as  is  supposed, 
arms,  at  Aspinwall,  succeeded  in  landing  an  expedition  in  Cuba  in  Jan- 
uary, 1871.  She  then  took  refuge  at  St.  Domingo,  and  in  January  of 
the  present  year  was  convoyed  to  Baltimore,  under  the  protection  of  a 
United  States  ship  of  war.  It  remains  to  be  seen  whether  any  legal 
proceedings  will  be  instituted  against  her,  and,  if  so,  what  will  be  their 
result. 

The  views  held  by  the  United  States  Secretary  of  State  with  regard 
to  the  Cuban  Junta,  at  New  York,  by  whom  these  expeditions  were 
concerted,  were  thus  expressed  in  a  dispatch  to  the  United  States  min- 
ister at  Madrid,  in  January,  1870 : 

''Had  the  Cuban  Junta,''  he  says, ''  expended  their  money  and  energy  in  sending  to 
the  insurgents  arms  and  mnnitions  of  war,  as  they  might  have  done  consistently  with 
onr  own  statutes,  and  with  the  law  of  nations,  instead  of  devoting  them  to  deliberate 

^  Papers  relating  to  Cuban  affairs,  preseqted  to  the  House  of  Representatives,  Febru- 
ary 21,  1870,  pp.  133-138. 

^  United  States  va.  The  officers  of  the  steamship  Cuba,  reported  in  Wilmington  Jour- 
nal, October  31, 1869.  "^ <D' 
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violation  of  the  law  of  the  United  States,  and  had  they,  in  lieu  of  illegally  employing 
perfions  within  the  dominions  of  the  United  States  to  go  in  armed  bands  to  Cuba,  pro- 
ceeded thither  unarmed  themselves  to  take  personal  part  in  the  struggle  for  independence, 
it  is  possible  that  the  resnlt  would  have  been  different  in  Cuba,  and  it  is  certain  that 
there  would  have  been  a  more  ardent  feeling  in  the  United  States  in  favor  of  their 
cause,  and  more  respect  for  their  own  sincerity  and  personal  courage."* 

And  in  a  letter  to  Mr.  Eoberts,  dated  the  28th  of  December,  Mr.  Fish 
pressed  upon  Mr.  Eoberts  the  necessity  of  legal  evidence  being  furnished 
in  order  to  enable  the  local  authorities  to  act : 

The  undersigned  takes  the  liberty  to  call  the  attention  of  Mr  Lopez  Roberts  to  the 
fact  that  a  district-attorney  of  the  United  States  is  an  officer  whose  duties  are  regi\- 
lated  by  law,  and  who,  in  the  absence  of  executive  warrant,  has  no  right  to  detain 
the  vessels  of  American  citizens  without  legal  process,  founded  not  upon  surmises,  or 
upon  the  antecedent  character  of  a  vessel,  or  upon  the  belief  or  conviction  of  a  consul, 
hut  upon  proof  submitted  according  to  the  forms  required  by  law.« 

Her  Majesty's  government  do  not  adduce  these  instances  of  recent 
violations  of  the  neutrality  laws  of  the  United  States,  the  facts  of  which 
are  notorious,  in  any  spirit  of  accusation  or  recrimination.  But  the  atten- 
tion of  the  arbitrators  has  been  called  to  the  long  series  of  illegal  expedi- 
tions which  have  been  organized  and  dispatched  from  the  United  States 
against  the  territories  of  friendly  nations  during  the  last  twenty-two 
years,  as  instances  of  the  flagrant  munner  with  which  the  laws  of  the 
United  States  have  been  evnded,  as  shown  by  the  messages  of  successive 
Presidents,  in  spite  of  what  Her  Majesty's  g:overninent  assumes  to  have 
been  the  intentions  and  eflbrts  of  the  executive  authorities.  From  these 
multiplied  examples  the  arbitrators  may  be  enabled  to  form  an  estimate 
of  the  measure  of  *'due  diligence"  in  executing  laws  for  the  prevention 
of  such  enterprises  which  the  United  States  have  considered  sufficient 
in  their  own  authorities,  and  could  not,  therefore,  reasonably  expect  to 
be  exceeded  by  the  authorities  of  other  countries. 

[47]  •recapitulation. 

Out  of  this  retrospect,  which  has  been  rendered  necessary  by  the  state- 
ments introduced  into  the  case  of  the  United  States,  the 
cd''urby?he  ul!Sd  following  observations  arise: 

^'"*^  1.  The  argument  of  the  United  States,  that  a  neutral  gov- 

ernment is  not  only  bound  to  exert  reasonable  care  for  the  purpose  of 
preventing  violations  of  its  neutrality,  but  is  bound  to  apply  to  the  vari- 
ous duties  which  purport  to  be  enumerated  in  the  three 
RiHMp.tui^t.on.  rui^jg^  pursucd  in  their  minutest  details,  and  pushed  even 
beyond  the  natural  meaning  of  the  words  employed,  a  diligence  the 
most  energetic,  vigilant,  and  exact,  finds  (whether  it  be  true  or  not)  no 
support  in  this  history.  However  rigorously  the  United  States  may 
now  be  disposed  to  estimate  the  obligations  of  other  powers,  they  have 
not  so  construed  their  own. 

2.  The  argument  that  compensation  is  due,  as  of  right,  for  any  loss 
sustained  in  war  by  a  belligerent,  which  may  be  traced  to  a  relaxation 
of  diligence  on  the  part  of  neutral  powers  in  preventing  violations  of 
neutrality,  whether  it  be  sound  or  not  in  itself,  is  not  supported  by  any 
precedent  adduced.  The  United  States  have  never  paid,  nor  have  they 
ever  admitted  a  liability  to  pay,  such  compensation. 

3.  Where  compensation  has  been  claimed  in  such  cases,  it  has  been 

1  Papers  relating  to  Cuban  affairs,  presented  to  the  House  of  Representatives  Feb- 
ruary 21,  187U,  p.  G9. 

J  Papers  relating  to  the  foreign  relations  of  the  Uuited  States  transmitted  to  Con- 
grebs  with  the  annual  message  of  the  President,  December  4,  lb71,  p.  786.  j 
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limited  to  the  values  of  ships  and  cargoes  captured  by  vessels  unlaw- 
fully fitted  out  and  armed ;  and  the  claim  has  never  been  admitted, 
except  when  such  prizes  have  been  brought  by  the  captors  within  the 
jurisdiction  of  the  neutral  power. 

4,  The  position  that  a  neutral  government  is  under  an  obligation  to 
seize  and  detain  any  armed  ship  entering  its  ports,  even  though  com- 
missioned as  a  public  ship  of  war,  which  has  received  any  equipment  or 
any  adaptation  for  war  within  the  jurisdiction  of  the  neutral,  is  equally 
unsupported.  There  is  no  trace  of  such  an  obligation.  The  American 
Government  did  indeed,  in  1793,  direct  that  privateers  which  had  vio- 
lated its  neutrality  should  not  have  asylum  in  its  ports.  But  even  this 
(which  is  a  very  different  thing)  it  acknowledged  no  obligation  to  do  5 
and  the  exclusion  (which  does  not  appear  to  have  been  extended  to 
public  ships  of  war)  seems  to  have  been  by  no  means  steadily  enforced. 

Finally,  Her  Majesty's  government  cannot  forbear  to  remark  that  the 
history  of  this  subject  is  from  first  to  last  a  history  of  unlawful  enter- 
prises originated  either  in  the  United  States  or  by  citizens  of  the  United 
States  in  other  countries.  Great  Britain,  Spain,  Portugal,  Mexico,  the 
Central  American  Eepublics,  Cuba,  and  Canada,  have  from  time  to  time 
been  harassed  by  privateers  fitted  out  in  the  ports  of  the  Union,  or  hos- 
tile expeditions  organized  and  assembled  within  its  territory.  And 
when,  in  1861,  civil  war  broke  out  within  the  Union  itself,  it  was  by 
American  citizens  that  the  plan  was  formed  to  abuse,  for  the  more 
effectual  prosecution  of  that  war,  the  soil  and  waters  of  a  neutral  and 
friendly  nation.  Baffled,  in  the  great  majority  of  cases,  by  the  restraints 
of  the  law  and  the  watchfulness  of  the  Executive,  they  contrived,  in  a 
very  few,  to  elude  those  restraints.  They  procured  ships,  transported 
them  to  distant  seas,  armed  and  manned  them  there,  and  employed 
them  in  cruising  against  their  countrymen,  not,  indeed,  for  the  sake  of 
plunder  or  profit,  but  to  assist  the  people  of  their  own  States  in  a  strug- 
gle for  independence.  The  Southern  States  have  returned  to  their 
allegiance.  They  have  been  treated  with  clemency,  and  no  attempt 
has  been  made  to  exact  from  themi,  by  fines  or  forfeitures,  pecuniary 
reparation  for  the  losses  which  the  Government  and  the  rest  of  the  peo- 
ple of  the  United  States  have  sustained  through  their  means.  The  acts 
which  they  directed  and  authorized,  when  in  arms  against  the  Union, 
are  now,  on  behalf  of  the  nation  of  which  they  form  an  important  part, 
made  the  subject  of  complaints  and  demands  against  Great  Britain. 
Her  Majesty's  government  has  been  ready  and  willing  to  give  the  United 
States  all  reasonable  satisfaction  by  submitting  the  question  to  the 
award  of  an  impartial  tribunal.  But  it  is  surely  no  unjust  observation 
that,  if  ever  there  was  a  case  in  which  a  power,  deeming  itself  aggrieved, 
might  have  been  expected  to  state  its  complaints  with  moderation,  and 
to  make  ample  allowance  for  administrative  difficulties  and  unavoidable 
deficiencies  of  proof,  that  occasion  is  the  present  and  that  power  is  the 
United  States. 
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VARIOUS  COMPLAINTS  OF  THE  UNITED  STATES  AGAINST  GREAT 
BRITAIN;  TRAFFIC  IN  MUNITIONS  OF  WAR. 


The  fourth  part  of  the  Case  of  the  United  States  contains  a  general 
PABTiv.-v.ri.  and  comprehensive  statement  of  all  the  complaints  which 
tT  crtJd"°sut?.^  they  conceive  themselves  to  have  against  Great  Britain.  It 
ii|^.n.t  Great  Brit-  ^j^  Jjq  found,  on  cxaminatlon,  that  these  complaints  are 
TrmiBc  in  muni-  o^  two  classcs.  A  Small  numbcr  of  them  have  reference 
tioMof  war.  ^Q  ^ij^  vessels  enumerated  at  p.  320  of  the  Case,  or  some  of 
them,  and  charge  or  suggest  against  Great  Britain  certain  failures  of 
duty  in  respect  of  those  vessels.  A  much  larger  number  have  no  refer- 
ence whatever  to  those  vessels,  and  do  not  charge  or  suggest  any  failure 
of  duty  in  respect  of  them  or  any  of  them.  The  former  class  are  within 
the  scope  of  the  reference  to  arbitration ;  the  latter  are  not  within  it. 

In  the  Case  of  the  United  States,  however,  these  various  complaints 
have  been  connected  together  in  a  narrative  which  draws  no  distinc- 
tion between  those  which  are  and  those  which  are  not  relevant  to  the 
questions  at  issue. 

Analyzing  the  narrative,  we  find  that  it  is  in  substance  as  follows : 

The  government  of  the  Confederate  States  sent  to  England,  to  Nassau, 
to  Havana,  and  other  places,  agents  instructed  to  purchase  arms  and 
munitions  of  war,  with  other  things  of  which  the  Confederate  States 
stood  in  need,  and  to  procure  ships  suitable  for  warlike  use.  The  per- 
sons sent  to  England  on  this  errand  were  supplied  with  funds  by  remit- 
tances of  specie  and  consignments  of  cotton,  all  necessary  payments 
being  made  by  drafts  on  a  mercantile  house  in  Liverpool,  who  were 
*' depositories  ^  of  the  funds.  The  whole  southern  coast  being  block- 
aded, it  was  necessary  for  the  agents  to  send  their  purchases  in  such  a 
manner  as  to  elude  the  blockade.  The  British  islands  of  New  Provi- 
dence and  Bermuda  offered,  from  their  geographical  position,  peculiar 
facilities  for  the  purpose,  and  advantage  was  taken'of  these  facilities, 
large  quantities  of  goods  being  sent  thither  from  England,  and  for- 
warded thence  to  different  confederate  ports.  Some  of  the  ships  em- 
ployed in  this  traffic  were  the  property  of  the  confederate  government  5 
some  others  were  chartered  by  its  agents.  The  colonial  authorities,  it 
is  affirmed,  encouraged  the  trade,  and  placed  obstacles  in  the  way  of 
the  United  States  cruisers  which  were  endeavoring  to  suppress  it.  It 
is  added  that  the  difficulties  thus  created  were  enhanced  by  an  order  of 
the  British  government,  which  directed  that  vessels  of  war  should  not 
be  admitted,  unless  in  case  of  distress,  to  the  ports  of  the  Bahama 
Islands.  Meanwhile  the  confederate  agents  contracted  with  ship-build- 
ers iu  England  and  Scotland  for  ships  suitable  for  war  to  be  built  to 
order,  and  purchased  some  others  in  the  market.  "Three  or  four  of  these 
vessels  they  succeeded  in  sending  to  sea ;  the  remainder  were  stopped. 
They  also  purchased  guns,  munitions  of  war,  and  ships'  stores,  and 
dispatched  them  to  various  places — the  Azores,  the  Madeira  Islands, 


COUNTER   CASE   OF   GREAT   BRITAIN.  265 

one  of  the  Bahamas,  the  coast  waters  of  France — ^where  they  were  put 
on  board  of  the  vessels.  English  seamen  were  induced  to  serve  in  them, 
and  were  paid  their  wages  throngh  the  instrumentality  of  the  Liverpool 
house.  The  British  government  required,  before  it  would  order  the 
seizure  of  a  suspected  vessel,  evidence  which  could  be  produced  in  a 
conrt  of  justice.  It  declined  during  the  war  to  propose  to  Parliament 
any  alteration  of  the  law  applicable  to  such  cases,  stating  that  the  law 
was  sufficient,  and  that  where  it  bad  failed  the  deficiency  had  been  in 
timely  proof  that  the  acts  complained  of  were  within  the  law. 

This  is  the  substance  of  the  complaints  of  the  United  States,  stated 
in  simple  terms.  Some  of  them  are  true,  some  erroneous,  and  the  greater 
part  irrelevant  to  the  questions  referred  to  the  tribunal. 

It  is  the  right  of  Great  Britain  to  decline  absolutely  any  discussion 
on  the  question  whether,  in  taking  no  steps  to  prevent  the  conveyance 
of  arms  and  munitions  of  war  from  British  or  colonial  ports  to  the  Con- 
federate  States,  or  in  any  matter  whatever  connected  with  that  traffic, 
her  government  failed  to  discharge  any  international  duty.  But 
[49]  that  ^something  shoald  here  be  said  on  this  subject  may  perhaps 
be  convenient  to  the  arbitrators. 

In  the  case  presented  to  the  tribunal  on  the  part  of  Great  Britain, 
the  following  propositions  were  laid  down  as  agreeable  to  the  principles 
of  international  law  and  the  practice  of  nations : 

A  neatral  government  ie  bonnd  to  exercise  due  diligence,  to  the  intent  that  no  place 
within  its  territory  be  made  nse  of  by  either  belligerent  as  a  base  or  point  of  departure 
for  a  military  or  naval  expedition,  or  for  hostilities  by  land  or  sea. 

A  neutral  government  is  not,  by  force  of  the  above-mentioned  obligation  or  other- 
wise, bound  to  prevent  or  restrain  the  sale  within  its  territory,  to  a  belligerent,  of  arti- 
cles contraband  of  war,  or  the  manufacture  withiu  its  territory  of  such  articles  to  the 
order  of  a  belligerent,  or  the  delivery  thereof  within  its  territory  to  a  belligerent  pur- 
chaser, or  the  exportation  of  such  articles  from  its  territory  for  sale  to^  or  for  the  use 
of,  a  belligerent. 

Her  Majesty's  government  has  hitherto  believed  that,  on  this  subject, 
no  difference  of  opinion  existed  between  Great  Britain  and  the  United 
States.  By  no  power  has  the  principle  been  asserted  so  strongly,  unre- 
servedly, and  consistently  as  by  the  United  States,  and  no  nation  has 
more  freely  acted  upon  it.' 

^  It  can  hardly  be  necessary  to  cite  examples.  The  emphatic  enunciation  of  this 
doctrine  in  Mr.  Jefferson's  letter  to  Mr.  Hammond  (15th  May,  1793)  has  been  often 
referred  to : 

"  The  purchase  of  arms  and  military  accouterments  by  an  agent  of  the  French  gov- " 
emment  in  this  country,  with  an  intent  to  export  them  to  Frauce,  is  the  subject  of 
another  of  the  memorials;  of  this  fact  we  are  equally  uninformed  as  of  the  former. 
Our  citizens  have  been  always  free  to  make,  vend,  and  export  arms.  It  is  the  constant 
occupation  and  livelihood  of  some  of  them.  To  suppress  their  callings,  the  only  meaus 
perhaps  of  their  subsistence,  because  a  war  exists  in  foreign  and  distant  countries,  in 
which  we  have  no  concern,  would  scarcely  be  expected.  It  would  be  hard  in  principle 
and  impossible  in  practice.  The  law  of  nations,  therefore,  respecting  the  rights  of  those 
at  peace,  does  not  require  from  them  such  an  internal  derangement  in  their  occupations. 
It  is  satisfied  with  the  external  penalty  pronounced  in  the  President's  proclamation, 
that  of  confiscation  of  such  portion  of  these  arms  as  shall  fall  into  the  hands  of  any  of 
the  belligerent  powers  on  their  way  to  the  ports  of  their  enemies.  To  this  penalty  our 
citizens  are  warned  that  they  will  be  abandoned,  and  that  even  private  contraventions 
may  work  no  inequality  between  the  parties  at  war,  the  benefit  of  them  will  be  left 
equally  free  and  open  to  all." — (Appendix  to  British  Case,  vol.  v,  p.  242.) 

It  will  be  observed  that  this  was  subsequent  to  a  proclamation  issued  by  the  Presi- 
dent, in  which  conveyance  of  contraband  to  a  belligerent  was  specified  as  among  the 
act«  involving  a  liability  to  "punishment  or  forfeiture  under  the  law  of  nations," 
and  notice  was  given  that  prosecutions  would  be  instituted  against  all  persons  who 
should,  within  tne  cognizance  of  the  courts  of  the  Uuited  States,  "  violate  the  law  of 
nations  with  respect  to  the  powers  at  war  or  any  of  them."  It  was  written  in  answer 
to  a  representation  by  the  British  minister  to  the  effect  that  he  had  ''received  informa- 
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These  propositions  are  trae  without  any  qualification,  and  they  have 
long  been  accepted  and  acted  upou  as  true  without  qualification  by  the 
maritime  powers  of  Europe  and  of  the  American  continent.  Each  bellig- 
erent is  at  liberty  to  profit  by  the  traffic,  so  far  as  it  may  be  of  use  to 
him ;  he  is  free  also  to  repress  it,  if  he  can,  so  far  as  it  is  of  assistance 

to  his  enemy ;  and  for  this  latter  purpose  he  is  armed  by  the 
[60]      custom  of  nations  •with  exceptional  powers,  which  exist  only 

during  the  war,  the  power  to  detain,  search,  and  capture  on  the 
high  seas  the  vessels  of  nations  with  which  he  is  at  peace.  The  justifi- 
cation of  the  usage  which  intrusts  these  powers  to  the  belligerent  may 
be  found  in  the  fact  that  the  repression  of  the  trade,  so  far  as  it  mili- 
tates against  his  interests,  is  abandoned  to  him,  and  is  not  a  duty  of  the 
neutral. 

It  is  perfectly  immaterial  in  the  view  of  international  law  whether  the 
contraband  goods  are  purchased  in  the  neutral  market  by  persons  who 
resort  thither  for  the  purpose,  or  are  shipped  to  order,  or  consigned  for 
sale  to  persons  in  the  belligerent  country.  It  is  immaterial  whether  the 
purchases  are  effected  by  agents  of  the  belligerent  government  or  by 
private  speculators.  It  is  immaterial  whether  the  ownership  of  the 
vessels  in  which  the  b^an sport ation  is  effected  is  belligerent  or  neutral; 
the  only  differences  are  that,  in  the  former  case,  the  neutral  supplies  the 
merchandise  alone,  while  in  the  latter  he  supplies  both  merchandise  and 
carriage,  hazarding  the  chances  of  detention  and  capture ;  in  the  former 
the  cargo  is  liable  to  condemnation  as  enemy's  goods  in  an  enemy's  ship ; 
in  the  latter  as  contraband  goods  in  the  ship  of  a  neutral.  It  is  imma- 
terial whether  the  ship  which  conveys  them  is  chartered  or  owned  by 
private  persons  or  by  the  belligerent  government  itself,  provided  she  be 

tioD  from  various  respectable  quarters,  that  a  considerable  quantity  of  arms  and  mili- 
tary acconterments,  which  an  agent  of  the  French  government  has  collected  and  pur- 
chased in  this  country,  is  now  preparing  to  be  exported  from  New  York  to  France. 

^^The  secrecy  with  which  a  transaction  of  this  nature  is  generally  conducte<l,  has 
rendered  it  impossible  for  the  undersigned  to  procure  precise  proof  of  it.  Entertaining, 
however,  no  doubt  of  the  existence  of  the  fa<jt,  he  esteems  it  his  duty  to  lay  it  imme- 
diately before  the  Executive  Government  of  the  United  States,  which  he  trusts  will 
deem  it  more  expedient  (if  any  measures  for  the  purpose  can  be  devised)  to  prevent  the 
execution  of  this  contravention  of  the  President's  proclamation  than  to  expose  vessels 
belonging  to  its  citizens  to  those  dangers  and  difficulties  which  may  result  from  the 
circumstance  of  their  carrying  ai tides  of  the  description  above  mentioned."  (Mr. 
Hammond  to  Mr.  Jefferson,  May  8, 1793.) — Appendix  to  British  Case,  vol.  v,  p.  241. 

Mr.  Hammond's  cautious  language  shows  that  he  understood  the  effect  of  a  procla- 
mation of  neutrality  as  calling  attention  to  the  existing  prohibitions,  not  as  creating 
new  ones.  The  Government  of  the  United  States  apparently  do  not  understand  this. 
He  appears  to  have  accepted  Mr.  Jefferson's  answer  without  demur. 

The  minister  of  the  Mexican  Republic,  in  1862,  when  Mexico  was  invaded  by  a  Frenct 
army,  urged  the  American  Government  to  prohibit  the  export  of  mules  and  wagons 
which  French  agents  were  purchasing  tor  the  us©  of  the  expedition.  Mr.  Seward  re- 
fhsed,  citing  the  following  authorities : 

Instructions  to  collectors  of  customer  issued  "by  Alexander  Hamilton j  Secretary  of  the  Treasury y 

August  4,  1793. 

"The  purchasing  and  exporting  from  the  United  States,  hy  way  of  merchandise^  articles 
commonly  called  contraband,  being  generally  warlike  instruments  and  stores,  is  free 
to  all  parties  at  war,  and  is  not  to  be  interfered  with.  If  our  own  citizens  undertake  to 
crrry  them  to  any  of  these  parties  they  will  be  abandoned  to  the  penalties  which  the 
laws  of  war  authorize." — (American  State  Papers,  Foreign  Relations,  vol.  1,  p.  141.) 

Mr.  Webster  to  Mr,  Thompson,  July  8,  1842. 

"It  is  not  the  practice  of  nations  to  undertake  to  prohibit  their  own  subjects  from 
trafficking  in  articles  contraband  of  war.  Such  trade  is  carried  on  at  the  risk  of  those 
engaged  in  it  under  the  liabilities  and  penalties  prescribed  by  the  law  of  nations  or 
particular  treaties."— (Webster's  Works,  vol.  6,  p.  452.) 
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employed  only  for  carriage  and  not  armed  for  war.  Nor,  again,  does 
the  proximity  of  a  neutral  port,  whence  the  trade  is  carried  on,  to  either 
belligerent  country,  make  any  difference  in  the  duties  of  the  neutral 
government.  Nor  does  it  make  a  difference  that  the  coast  or  harbors  of 
either  belligerent  are  blockaded,  more  or  less  effectively,  by  the  other. 
As  the  neutral  government  is  under  no  obligation  to  prevent  breaches  of 
blockade  and  the  export  of  contraband  when  the  transactions  are  dis- 
tinct, so  it  is  under  no  obligation  to  prevent  them  when  the  transactions 
are  combined. 

It  is  necessary  to  state  this  principle  firmly  and  clearly ;  otherwise  it 
would  be  at  the  mercy  of  every  powerful  beiliirerent.  There  never  was 
a  war  in  which  some  special  circumstances  might  not  be  pleaded  and 
special  reasons  given  for  setting  it  aside  in  the  interest  of  one  party  or 
the  other. 

ARMS  AND  MILITARY  SUPPLIES  PURCHASED  BY  THE  UNITED  STATES. 

At  the  commencement  and  during  the  course  of  the  war  both  bellig- 
erents resorted  to  Great  Britain  for  supplies  of  arms  and  military  mate- 
rial, of  which  both  were  in  need.  The  wants  of  the  Government  of  the 
Union  appear  to  have  been  at  first  even  more  pressing  than  those  of  its 
adversaries,  since  the  Government  which  preceded  that  of  Mr.  Lincoln 
had  removed,  it  is  said,  considerable  quantities  of  arms  from  the  north- 
ern arsenals  to  those  in  the  Southern  States. 
[51]  On  this  subject  the  Secretary  of  War  at  Washington,  in  his 

Mr,  Webster's  Instructions  of  July  8,  1842,  cited  in  Gardner's  Instructions ^  American  Inter- 
national LatCj  page  552. 

''That  if  American  merchants,  in  the  way  of  commerce,  had  sold  rannitions  of  war 
to  Texas,  the  Government  of  the  United  States,  nevertheless,  were  not  honnd  to  pre- 
vent it.  and  could  not  have  prevented  it  without  a  manifest  departure  from  the  princi- 
ples of  neutrality." 

FresidenVs  message^  \st  session  34(A  Congress — Franklin  Pierce^  President;  William L.  Marcy, 

Secretary  of  State. 

"The  laws  of  the  United  States  do  not  forhid  their  citizens  to  sell  to  either  of  the 
bellif^erent  powers  articles  contraband  of  war,  or  take  munitions  of  war  or  soldiers  on 
board  their  private  ships  for  transportation ;  and  althouf^h,  in  so  doing,  the  individual 
citizen  exposes  his  property  or  person  to  some  of  the  hazards  of  war,  his  acts  do  not 
involve  any  breach  of  national  neutrality,  nor  of  themselves  impUoate  the  GU)vern- 
ment." — (Appendix  to  British  Case,  vol.  v,  p.  332.) 

The  passage  last  cited  proceeds  as  follows : 

"Thus,  during  the  progress  of  the  present  war  in  Europe,  our  citizens  have,  without 
national  responsibility  therefor,  sold  gunpowder  and  arms  to  all  buyers,  regardless  of 
the  destination  of  those  articles.  Our  merchantmen  have  been,  and  still  continue  to  be, 
largely  employed  by  Great  Britain  and  France  in  transporting  troops,  provisions,  and 
munitions  of  war  to  the  principal  seat  of  military  operations,  and  in  bringing  home 
the  sick  and  wounded  soldiers ;  but  such  use  of  ourjmercantile  marine  is  not  interdict- 
ed either  by  the  international  or  by  our  municipal  law,  and,  therefore,  does  not  com- 
promise our  neutral  relations  with  Russia.'' 

That  the  United  States  still  adhere  to  this  principle  was  abundantly  proved  in  the 
course  of  the  recent  war  between  France  and  Germany. 

It  is  in  the  power,  of  course,  of  a  neutral  government  to  prohibit  the  exportation  of 
contraband,  if  it  think  fit,  and  if  such  a  prohibition  he  within  the  limit  of  its  consti- 
tutional authority,  but  even  such  a  prohibition  gives  no  right  to  either  belligerent. 

"  Der  Verkauf  an  und  fUr  sich  allein  kann  zwar  von  einem  neutralen  staate  selbst 
seinen  Angeburigen  untersagt  werden ;  allein  durch  die  Ueberschreituug  dieses  Verbo- 
tes  macht  man  sich  nur  dem  eigenen  staate  verantwortlich  ;  der  kriegfiihrende  selbst 
hat  seinerseits  keino  BefUgniss  die  contravention  zu  ahnden."— (HeflfDer,  section  161, 
fifth  edition.) 
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report  to  the  President  on  the  Ist  of  July,  1861,  made  the  following 
statements: 
Preyioas  to  the  early  part  of  last  year  the  Goyemment  had  a  supply  of  arms  and 
Anna  and  miiuary  ^'^'1^**008  ^^  ^^^  sofflc'ieiit  for  any  emergency  ;  but  tbroagh  the  bad 
rappiiM  purchaii«d  foitb  of  those  Intrustod  with  their  guardianship,  they  were  taken  from 
by  the  United  sute»  ^jj^jj,  proper  depositories  and  distributed  through  portions  of  the  coun- 
try expected  to  take  part  in  the  contemplated  rebellion.  In  consequence  of  the  serious 
loss  thus  sustained,  there  was  available  at  the  commencement  of  the  outbreak  a  much 
less  supply  than  usual  of  all  kinds.  But  through  the  aeal  and  activity  of  the  Ordnance 
Bureau  the  embarrassment  thus  created  has  been  in  a  great  measure  overcome.  As 
the  capacity  of  the  Government  armories  is  not  equal  to  the  supply  needed,  even 
after  having  doubled  the  force  of  the  Springfield  armory,  the  Department  found  it  ab- 
solutely necessary  to  procure  arms  to  some  extent  from  private  roannfacturers.  *  *  * 
Some  patriotic  American  citizens  resident  in  Enrope,  ^ring  that  the  country  might 
not  have  a  su£Scient  supply,  purchased,  on  their  own  responsibility,  through  co-opera- 
tion with  the  United  States  ministers  to  England  and  France,  a  number  of  improved 
cannon  and  muskets,  and  at  your  instance  this  Department  accepted  the  drafts  drawn 
4k)  defray  the  outlay  thus  assumed.  A  perfect  battery  of  Whitworth  six  12-pounder 
rifled  cannon,  with  3,000  rounds  of  ammunition,  the  munificent  donation  of  sympathizing 
friends  in  Europe,  has  also  been  received  from  England.^ 

In  his  report  of  1st  December  in  the  same  year,  the  same  minister 
said: 

As  stated  in  m^  last  report,  at  the  commencement  of  this  rebellion  the  Government 
found  itself  deficient  in  arms  and  munitions  of  war,  through  the  bad  faith  of  those  in- 
trusted with  their  control  during  the  preceding  administration.  The  armory  at  Har- 
per's Ferry  having  been  destroySl  to  prevent  ite  possession  and  use  by  the  rebels,  the 
Oovemment  was  compelled  to  reiv  upon  the  single  armory  at  Springfield  and  upon 
private  establishments  for  a  supply  of  arms.  •  •  ^  After  having  made  contracte 
lor  arms  with  the  private  establishments  in  this  conntry,  it  was  deemed  necessary  by 
the  President,  to  insure  a  speedy  and  ample  supply,  to  send  a  special  agent  to  Europe 
with  funds  to  the  amount  of  |2,000,000  to  purchase  more.  I  am  gratified  to  state  that 
he  has  made  arrangemente  for  a  large  number  of  arms,  part  of  which  have  already  been 
delivered.  The  remainder  will  be  shipped  by  successive  steamers  until  all  shall  haye 
been  received.' 

A  commission  was  appointed  by  the  Government  of  the  United  States, 
in  March,  1862,  to  audit  the  contracts  made  by  the  War  Department 
for  ordnance,  arms,  and  ammunition,  and  in  their  report,  which  was 
laid  before  Congress,  the  following  remarks  occur  on  the  steps  taken  to 
purchase  arms  abroad : 

First,  as  to  foreign  arms :  it  was  of  course  absolutely  necessary  to  resort  to  these  in 
equipping  within  a  few  months  more  than  500,000  men,  and  it  was  impossible  in  all 
the  workshops  of  Europe  to  have  had  arms  manufiictured  as  rapidly  as  our  public  ne- 
cessities required.  Under  such  circumstances  prices  naturally  rose,  and  inferior 
(often  second-hand)  arms  had  to  some  extent  to  be  purchased.  But  these  difficulties 
were  greatly  aggravated  by  the  lack  of  system  which  prevailed.  The  States  and  the 
General  Government  entered  the  market  together  as  rival  purchasers,  and  thus  the 
members  of  the  same  national  family  bid  directly  against  each  other.  The  folly  of 
this  is  the  more  remarkable  when  it  is  remembered  that  these  arms  bought  by  the 
States  were,  in  fact,  for  the  use  of  the  General  Gk>vemment,  and  will  no  doubt,  in  the 
end,  be  paid  for  by  it.  The  General  Government  itself  employed  numerous  agents 
not  acting  in  unison,  and  often  becoming,  therefore,  competitors  of  each  other.  A 
few  of  these  made  purchases  directly  for  the  Government :  the  greater  number  sprang 
up  in  the  shape  of  *'  middle  men,"  to  whom,  though  not  dealers  in  arms  nor  skilled  in 
their  yalue,  contracts  were  awarded  upon  their  own  terms,  only  to  be  sublet  to  the 
actual  importers.  *  *  *  *  In  regard  to  a  considerable  portion  of  these  foreign 
arms,  Government  inspection  was  permitted  in  Europe  before  shipment,  but  so  utterly 
inadequate  and  so  incompetent  was  the  force  assigned  to  this  duty  that  it  became  a 
mere  empty  form  devoid  of  all  utility  or  protection.  Of  this  and  other  negligences 
and  imprudences,  the  practical  result  has  been  that  a  large  proportion  of  our  troops 
were  armed  with  guns  of  a  very  inferior  quality :  that  tens  of  thousands  of  the  refuse 
arms  of  Europe  are  at  this  moment  in  our  arsenals,  and  thousands  more  still  to  arrive.^ 

Lord  Lyons  wrote  to  Lord  Russell  on  the  4th  of  May,  1861 :  *'  Mr. 

»  Appendix  to  British  Case,  yoL  vi,  p.  151. 

» Ibid.,  p.  164.  r^^^^T^ 
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Seward  said  to  me  on  the  1st  instant  that  perhaps  he  onght  to  have 
told  me  before  that  the  United  States  Government  had  sent  agents  to 
England  to  purchase  arms.  He  added  that  the  agents  would  go  on  to 
France  for  the  same  purpose.'^  ^ 

It  will  be  seen  that  in  the  report  of  Captain  Hnse,  who  is  stated  to 
have  been  the  confederate  agent  sent  to  Europe  for  a  siinilar  purpose, 
he  mentions  the  United  States  agents  and  the  agents  of  individual 
Northern  States  as  his  most  formidable  competitors.  "  Their  orders,'' 
he  says,  '*  appear  to  have  been  unlimited,  both  aa  reganls  price 
[52]  and  ♦quantity,  and  they  paid  cash  in  every  instance.''^  Further 
on  he  mentions  that  ^*  the  United  States  agent,  in  this  case  the 
minister,  Mr.  Dayton,  has  purchased,  within  a  few  days,  30,000  old 
flint-lock  muskets,  which  are  to  be  altered  before  they  are  sent  to  the 
United  States." 

The  purchases  of  small  arms  and  other  military  stores  in  England 
were  partly  made  by  authorized  agents  acting  under  the  direct  orders 
of  the  Government  of  the  United  States,  partly  by  agents  acting  under 
the  orders  of  the  governors  of  particular  States,  and  partly  by  mercan- 
tile firms,  acting,  however,  in  some  cases  under  the  authority  of  the 
Federal  or  States  Government. 

Colonel  Thomas,  of  the  United  States  Army,  was  in  England  duilng 
the  war,  and  acknowledged  that  he  had  come  over  to  superintend  the 
purchases  of  military  stoi*es.  He  sought  and  obtained  much  informa- 
tion on  this  subject  at  the  Government  establishment  at  Pimlico.  It 
api>ears,  however,  that  the  agent  mentioned  in  the  report  of  the  Secre- 
tary of  War  was  a  Colonel  G.  L.  Schuyler.  He  was,  in  July,  1861, 
appointed  by  the  President  of  the  United  States  **  a  duly  authorized 
agent  to  purchase  arms  in  Europe  for  the  War  Department.''  He  re- 
ceived his  instructions  from  the  Secretary  of  War,  with  a  memoran- 
dum from  General  J.  W.  Ripley,  of  the  Ordnance  Department  at 
Washington,  specifying  the  arms  to  be  purchased,  viz:  100,000  rifle- 
muskets  with  the  bayonets,  10,000  cavalry  carbines,  10,000  revolv- 
ers, and  20,000  sabers.^  The  financial  arrangements  for  these  pur- 
chases were  to  be  made  by  the  Secretary  of  the  Treasury  with  Messrs. 
Baring,  financial  agents  for  the  United  States  in  Loudon,  and  a 
credit  of  $2,000,000  was,  as  has  been  seen,  appropriated  for  the  pur- 
pose. The  money  was  placed  at  the  order  of  Colonel  Schuyler  and 
the  United  States  ministers  in  France  and  Belgium.^  The  arms  were 
to  be  consigned  to  the  care  of  Mr.  Hiram  Barney,  collector  of  the  port 
of  New  York.  Colonel  Schuyler  proceeded  to  Birmingham,  where,  as 
appears  from  a  reiwrt  subsequently  made  by  him  in  April,  1862,  to  the 
S!ecretary  of  War,  he  purchased  of  the  Small  Arms  Association  13,129 
long  Enfield  rifles  and  1,880  short  Enfield  rifles  with  saber  bayonets — in 
all,  15,000,  all  of  which  arrived  safely  in  the  United  States,  consigned  as 
directed  in  his  instructions.  He  also  made  arrangements  there  with 
the  American  house  of  Van  Wart,  Son  &  Co.,  who  had  zealously  co- 
operated with  him  to  procure  arms  for  delivery  early  in  January,  and 
who,  between  May,  1861,  and  February  15, 1862,  ordered  from  the  Bir- 
mingham Small  Arms  Company,  and  forwarded  to  Messrs.  Baring,  and 
Messrs.  George  Wright  &  Co.,  at  Liverpool,  for  shipment  to  the  United 
States,  an  aggregate  amount  of  26,540  rifles.  From  England  he  pro- 
ceeded to  the  Continent  of  Europe,  where  he  continued  his  purchases: 
and  in  a  letter  from  the  War  Department  at  Washington  to  General 

^Appendix  to  British  Case,  vol.  vi,  p.  151. 
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Eipley,  of  tlie  18th  November,  1861,  information  is  said  to  have  been 
received  from  him  that  the  steamer  City  of  Washington  would  leave 
Liverpool  on  the  6th  of  November,  having  on  board  12,955  Enfield 
rifles  from  Dresden,  500  sabers,  800  revolvers,  one  case  of  bullet-molds. 
The  steamer  Saxonia,  leaving  Southampton  on  tlie  0th,  was  to  bring 
7,000  cavalry  carbines  and  500  sabers;  the  steamer  Fulton,  (November 
12,)  20,000  percussion  rifles;  the  steamer  leaving  Hamburg  on  the  17th 
of  November,  30,000  more.^ 

The  War  Department  had  written  repeatedly  and  pressingly  to  Colonel 
Schuyler  on  the  subject  of  his  mission.  On  the  2d  of  September  the 
Secretary  wrote:  "We  need  arms;  secure  them  at  any  reasonable  price 
and  forward  without  delay .'^  Again,  on  the  16th,  "  I  trust  that  nothing 
will  delay  a  prompt  delivery  of  the  arms  which  you  have  purchased. 
You  will  please  express  my  acknowledgments  to  Messrs.  Baring, 
Brothers  &  Co.,  for  their  prompt  and  patriotic  action  in  facilitating 
your  operations."*  On  the  8th  of  October,  ''I  notice,  with  much  regret, 
that  there  are  no  guns  sent.  •  ♦  •  ♦  Prompt  and  early  shipments 
of  guns  are  desirable.  We  hope  to  hear  by  next  steamer  that  you 
have  shipped  from  80,000  to  100,000."  And,  on  the  21st  of  October, 
"the  Department  earnestly  hopes  to  receive  by  the  Arago  the  12,000 
Enfleld  rifles,  and  the  remainder  of  the  27,000,  which  you  state  you  have 
purchased,  by  the  earliest  steamer  following.  ♦  *  ♦  ♦  Could  you 
appreciate  the  circumstances  by  which  we  are  surrounded  you  would 
readily  understand  the  urgent  .necessity  there  is  for  the  immediate 
delivery  of  all  the  arms  you  are  authorized  to  purchase."^ 

In  the  summer  or  autumn  of  1861  Mr.  J.  R.  Schuyler  and  Mr.  Tomes, 
of  the  firm  of  Schnyler,  Hartley  &  Graham,  of  New  York,  visited  Bir- 
mingham, and,  after  communicating  with  the  principal  rifle,  bayonet, 
and  sword  manufacturers  there,  gave  orders  for  as  many  of  those 
articles  as  their  respective  manufactories  were  capable  of  sup- 
[53]  plying,  ♦the  goods  to  be  paid  for  on  delivery  to  them  at  a  place 
to  be  subsequently  named, or  on  shipment.  Messrs.  Schuyler  and 
Tomes  made  no  concealment  of  the  fact  that  these  arms  were  destined 
for  the  American  Government,  and  they  intimated  their  intention  of 
continuing  unlimited  orders  for  a  period  of  two  years.  They  took 
warehouses  in  Birmingham  for  the  receipt  of  the  arms  when  completed, 
and  shipi)ed  them  through  the  agency  of  Messrs.  Baring  Brothers  and 
Messrs.  Brown,  Shipley  &  Co.,  of  Liverpool.  It  appears  from  the 
returns  made  to  Congress  of  arms  purchased  by  the  United  States  War 
Department  up  to  December,  1861,  that  8,650  rifles  and  232  revolvers 
of  English  manufacture  had  at  that  time  been  supplied  by  Messrs. 
Schuyler,  Hartley  &  Graham ;  but  Mr.  Schuyler  is  also  believed 
to  have  acted  as  agent  for  the  purchase  of  arms  for  the  State  of  New 
York.  Messrs.  Schuyler  and  Tomes  were  soon  followed  to  Birmingham 
by  a  Mr.  Lockwood,  of  New  York,  who  had  entered  into  a  contract  for 
the  supply  of  rifles,  bayonets,  and  swords  to  the  War  Department  at 
Washington.  He  also  gave  unlimited  orders  for  such  articles,  acting, 
however,  to  some  extent,  in  concert  with  Messrs.  Schuyler  and  Tomes, 
and  shipping  the  goods  through  the  agency  of  the  same  houses  at  Liv- 
erpool. The  effect  of  these  orders  was  to  raise  the  prices  in  the  Birming- 
ham gun-trade  to  the  extent  of  20  per  cent.;  indeed,  the  price  of  rifles 
ro^  from  528.  to  75s.  each.* 


1  Appendix  to  British  Case,  vol.  vi,  p.  16*^. 
« Ibid.,  p.  154. 
»Ibid.,  p.  155. 
Ubid.,p.  158. 
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On  the  4th  of  December,  1861,  it  was  deemed  expedient  under  circum- 
stances then  existing,  as  a  temporary  measure  of  precaution  to  proliibit 
altogether,  by  proclamation,  the  exportation  of  arms  and  munitions  of 
war,  and  Messrs.  Schuyler  and  Tomes  countermanded  their  orders  in 
consequence,  the  former  proceeding  to  Liege,  the  latter  remaining  at 
Birmingham.  The  proclamation  was  practically  revoked  in  the  course 
of  January,  and  formally  on  the  7th  of  February,  1862.  While  it  was  in 
force  it,  of  course,  operated  equally  against  both  belligerents. 

It  appears  from  the  report  of  the  commissioner  on  contracts  for  arms 
that,  by  the  concurrent  action  of  the  Secretary  of  State,  Assistant  Sec- 
retary of  War,  and  Secretary  of  the  Treasury,  M.  Laumout  Da  Pont,  of 
the  firm  of  B.  J.  JJu  Pont  &  Co.,  of  Wilmington,  Delaware,  had  twice 
Tisited  England,  furnished  with  a  credit  of  £62,700  7«.  Id.  upon  Messrs. 
Baring  Brothers,  and  purchased  and  shipped  saltpeter  at  a  cost  of 
£79,699  168.  Sd.^  The  large  purchases  of  saltpeter  which  were  made 
toward  the  close  of  JSovember,  1861,  drained  the  whole  English  market, 
and  it  was  thought  prudent  to  issue  a  proclamation  prohibiting  the  ex- 
portation of  that  article,  which  was  subsequently  revoked  at  the  same 
time  as  that  respecting  the  export  of  arms.  Mr.  Adams  wrote  to  Mr. 
Seward  on  the  24th  of  January,  1862—''  The  only  event  of  any  impor- 
tance connected  with  American  affairs  that  has  happened  during  the 
last  week  is  the  revocation  of  the  orders  prohibiting  the  exportation  of 
arms  and  munitions  of  war.  This  will  release  the  large  quantity  of  salt- 
peter in  the  hands  of  parties  here,  and  will  probably  renew  the  activity 
of  the  Confederate  emissaries  in  forwarding  supplies  to  the  insurgents.^^ 
Mr.  Seward  replied,  on  the  13th  of  February— "It  afibrds  us  pleasure 
to  know  that  the  inhibition  against  the  exportation  of  saltpeter,  which 
was  so  unnecessary,  has  been  rescinded.''^ 

Mr.  F.  B.  Crowninshield  is  understood  to  have  acted  as  agerit  for  the 
States  of  Massachusetts  and  Ohio.  His  address  in  London  was  at  the 
office  of  the  United  States  consulate,  ISfo.  67  Gracechurch  street.  The 
Birmingham  Small-Arms  Company  forwarded  by  his  order  16,400  rifles 
to  the  care  of  Messrs.  Baring  Brothers,  at  Liverpool,  for  shi[mient  to 
the  United  States,  between  the  months  of  May  and  December,  1861. 
Mr.  Crowninshield  also  ordered  large  quantities  of  arms  and  10,000  sets 
of  military  accouterments  from  firms  in  London,  which  were  forwarded 
and  shipped  from  Liverpool  and  Southampton.* 

Besides  these  purchases  many  were  made  by  private  firms,  who  sold 
or  contracted  to  supply  arms  to  the  Government  of  the  United  States. 

On  the  14th  of  January,  1862,  Mr.  Donald  McCay  wrote  to  Earl 
Russell,  stating  that  he  had  lately  come  to  England  with  the  intention 
of  purchasing  marine  steam-engines  and  iron  armor-plates  for  men-of- 
war  ships,  but  that  the  manufacturers  who  could  furnish  them  objected 
to  enter  into  any  contract  on  account  of  the  possible  risks  in  shipping 
these  articles.  He  inquired  whether  Her  Majesty's  governuient  would 
allow  the  shipment  of  them  to  the  United  States.  Messrs.  James  Jack 
&  Co.,  a  manufacturing  .firm  of  Liverpool,  wrote,  on  the  16th  of  the 
same  month,  stating  that  they  were  offered  orders  on  behalf  of  the 
Government  of  the  United  States  for  the  construction  of  gun-boat 
towers  and  armor-plates,  and  asking  whether  it  would  be  considered 
improper  for  them,  as  British  subjects,  to  undertake  the  execution  of 
these  works  at  the  time.    Both  applicants  were  informed   that  there 

*  Appendix  to  British  Case,  vol.  vi,  p.  173. 

«  Appeudix  to  United  States  Case,  vol.  i,  p.  521. 

» Ibid,  p.  5*23. 
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was  not  any  impediment  to  their  undertaking  such  works  or  ship- 
ments.^ 

The  Liverpool,  New  York  and  Philadelphia  Steamship  Oom- 
[64]  pany  addressed  Lord  Russell  ♦on  the  31st  of  January,  on  the 
question  of  the  exportation  of  arms  to  the  United  States.  They 
said  that,  on  the  issue  of  the  Queen's  proclamation  of  the  13th  May, 
1861,  they  had  given  notice  to  all  their  shippers  that  they  could  not 
carry  contraband  of  war.  They  had  subsequently  been  asked  to  carry 
forward  the  cargo  of  the  steamer  Bremen,  built  in  England,  but  sailing 
under  the  Bremen  flag,  and  a  competitor  with  them  in  the  Atlantic 
trade,  which  they  had  engaged  to  do,  but  finding  on  the  arrival  of  the 
cargo  at  Hull,  en  route  for  Liverpool,  that  it  comprisetl  about  600  cases 
of  rifles,  they  refused  to  carry  them.  A  somewhat  similar  case  had 
occurred  with  goods  from  Antwerp.  On  their  refusing  to  carry  these 
goods  they  had  received  information  jfrom  the  Continent  that,  if  they 
would  not  do  it,  the  goods  would  be  sent  to  Ijondon,  and  thence  by 
railway  to  Southampton,  whence  there  was  no  difficulty  in  shipping 
them  by  the  Hamburg  company's  steamers,  (built  iu  England,  but 
sailing  under  the  Hamburg  flag,)  and  they  had  reason  to  believe  that 
this  course  had  been  regularly  adopted,  and  that  the  arms  they  had 
refused  to  carry  the  day  before  were  being  shipped  that  day  by  another 
British  steam-conveyance  from  Liverpool.  They  found  that  their  own 
refusal  had  tended  to  prejudice  them  with  their  customers,  and  par- 
ticularly with  the  United  States  Government,  who  had  transferred  the 
mail  service  from  them  to  the  German  companies.  The  reply  to  the 
company,  dated  the  12th  of  February,  merely  referred  them  to  the 
Gazette  of  the  7th  of  that  month,  whereby  the  temporary  prohibition  of 
the  export  of  munitions  of  war  had  been  formally  removed.* 

A  statement  made  by  Lord  Russell  to  Mr.  Adams,  and  the  reply  of 
the  latter,  are  recorded  in  a  dispatch  to  Lord  Lyons  of  the  19th  Decem- 
ber, 1861,  as  follows : 

In  regard  to  tbe  export  of  arms  and  ammunition  to  the  Confederate  States^  I  had 
lately  read  the  opinion  of  the  attorney-general,^  and  believed  it  was  in  entire  conform- 
ity with  the  provisions  of  the  foreign-enlistment  act:  warlike  equipment  of  a  vessel 
was  prohibited ;  the  loading  a  vessel  with  armn  and  ammunition  was  not  prohibited. 
But  in  point  of  fact  a  much  greater  amount  of  arms  and  ammunition  had  been  sent  to 
the  Federal  States,  where  there  was  no  obstacle  to  the  export  or  the  import,  than  to  the 
ports  of  tbe  Confederate  States,  which  were  blockaded.  Mr.  Adams  admitted  this  to 
be  the  fact,  and  said  he  had  refi'ained  from  pressing  a  more  rigorous  compliance  with 
the  foreign-enlistment  act  for  this  reason.^ 

Lord  Russell  returned  to  the  subject  in  a  conversation  which  was 
reported  by  Mr.  Adams  to  Mr.  Seward  on  the  22d  May,  1862.'  Mr. 
Adams,  in  compliance  with  instructions  from  his  Government,  had 
pressed  on  Lord  Russell  the  expediency  of  revoking  the  recognition  of 
the  belligerent  status  of  the  confederate  government,  and  had  men- 
tioned, in  connection  with  this  subject,  the  irritation  produced  in  the 
United  States  by  the  reports  of  supplies  furnished  by  private  persons 
in  England  to  the  confederates.  Lord  Russell  said  ''that  large  supplies 
of  similar  materials  had  been  obtained  in  England  on  the  part  of  the 
United  States,  which  had  been  freely  transported  and  effectively  used 
against  the  insurgents."  "I  answered,"  said  Mr.  Adams,  "by  admit- 
ting that  at  one  time  a  quantity  of  arms  and  military  stores  had  been 

^  Appendix  to  British  Case,  vol.  vi,  pp.  159, 160. 
3  Appendix  to  British  Case,  vol.  vi,  pp.  160-162. 

3  Tnis  was,  no  doubt,  in  the  case  of  the  Bermnda.    See  Appendix  to  British  Case, 
vol.  ii,  p.  138. 
-•  Appendix  to  British  Case,  vol.  vi,  p.  159. 
*  Appendix  to  Case  of  United  States,  vol.  1,  p.  536. 
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purchased  here  as  a  purely  commercial  transaction,  for  the  use  of  the 
Federal  Army,  but  that  I  had  early  objected  to  this  practice  for  the 
reason  that  it  prevented  me  from  pressing  my  remonstrances  against  a 
very  different  class  of  operations  carried  on  by  friends  and  sympathizers 
with  the  rebels  in  this  island,  and  it  had  been  discontinued.  We  had, 
indeed,  purchased  largely  in  Austria,  but  that  government  had  never 
given  any  countenance  to  the  insurgents."  Lord  Kussell's  views  are 
given  in  a  note  to  Mr.  Adams  of  the  17th  May,  inclosed  in  this  dispatch. 

It  may  be  observed  that  the  agents  of  the  confederate  government, 
if  the  correspondence  presented  by  the  United  States  is  to  be  believed, 
had  themselves  at  this  time  been  drawing  supplies  from  Austria,  and 
that  Major  Huse  had  been  endeavoring  to  ship  ten  batteries  of  Austrian 
field-guns  at  Hamburg,  and  was  about  to  invest  in  20,000  Austrian 
rifles  then  in  the  Vienna  arsenal.^ 

Mr.  Adams  was,  however,  mistaken  in  supposing  that  the  practice  of 
buying  arms  in  England  for  the  United  States  Government  had  been 
discontinued. 

Messrs.  Naylor,  Vickers  &  Co.,  of  ^ew  York,  Liverpool,  and  London, 
bought  and  shipped  to  the  United  States  large  quantities  of  small-arms. 
They  were  supplied  from  Birmingham  alone  with  156,000  rifles  between  ' 
June,  1862,  and  July,  1863.  They  a€ted  very  extensively  as  agents  of 
th©  United  States  Government,  and  submitted  to  that  GovAnment 
large  proposals  from  the  Birmingham  Small-xirms  Company.  The  Assist- 
ant Secretary  of  War  at  Washington,  in  a  letter  addressed  to 
[55]  them  on  the  20th  October,  1862,  •directly  sanctioned  an  arrange- 
ment for  the  supply  of  100,000  rifles,  and  the  acceptance  of  this 
order  was  duly  notified  to  the  Secretary  of  War  by  a  letter  from  Bir- 
mingham, dated  November  4, 1862.  The  arms  were  sent  to  Liverpool 
for  shipment.  In  December,  1863,  fifty  68-pounder  guns  were  proved 
at  the  royal  arsenal  at  Woolwich,  at-  the  request  of  Messrs.  T.  and  C. 
Hood,  and  after  proof  taken  away  by  Messrs.  Naylor  &  Co.,  and  shipped 
to  New  York.  Mr.  Marcellus  Hartley,  of  the  firm  of  Schuyler,  Hartley 
&  Graham,  already  mentioned,  was  also  a  large  purchaser  of  small- 
arms  in  London  during  the  latter  half  of  the  year  1862.^ 

The  general  results  of  these  operations  may  be  traced  in  the  official 
returns  of  exports  from  Great  Britain  to  the  northern  ports  of  the 
United  States,  published  by  the  board  of  trade. 

These  show  that,  whereas  the  average  yearly  exports  of  small-arms 
to  those  ports  for  the  years  1858, 1859,  and  1860,  were  18,329,  they  rose, 
in  1861,  to  44,904;  in  1862,  to  343,304  j  and  amounted,  in  1863,  to 
124,928.  These  are  the  recorded  shipments  of  small-arms;  but  there  is 
reason  to  believe  that  other  shipments,  to  a  considerable  extent,  were 
made  under  the  denomination  of  hardware.  Of  exports  of  parts  of 
arms  there  is  no  record  prior  to  1862.  In  that  year  they  were  valued 
at  £21,050 ;  in  1863,  they  rose  to  £61,589 ;  in  1864,  they  still  amounted 
to  £10,616 ;  and  the  average  for  subsequent  years  has  sunk  to  £4,249. 

Of  percussion-caps,  the  average  export  in  the  years  1858,  1859,  and 
1860,  was  55,620,000;  in  1863  it  rose  to  171,427,000;  and,  in  1864,  was 
102,587,000.  Of  cannon  and  other  ordnance,  the  exports  in  the  year 
1862  alone  were  valued  at  £82,920 ;  while  the  aggregate  value  of  the 
exports  for  the  other  nine  years,  from  1858  to  1861,  and  from  1863  to 
1867,  was  but  £3,336. 

The  exports  of  saltpeter  for  the  years  1858  to  1861  had  averaged  248 
tons  yearly.    The  purchases  for  the  United  States  Government  raised 


1  See  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  539 ;  vol.  vi^.  69. 
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the  amonnt  to  3,189  tons  for  the  year  1862  alone.  From  1863  to  1867 
the  yearly  average  has  again  snnk  to  128  tons*  In  addition  to  the  ex- 
ports from  England,  there  was  shipped  from  India,  direct  to  the  north- 
ern ports  of  America,  a  total  of  39,846  tons,  between  the  years  1860 
and  1866,  both  inclusive. 

The  amonnt  of  lead  shipped,  which  had  averaged  2,810  tons  yearly, 
rose,  in  1862  and  1864,  to  13,148  and  11,786  tons  respectively. 

The  exports  of  ready-made  clothing,  apparel,  &c.,  also  rose,  in  1863 
and  1864,  to  double  the  average  amount,  in  consequence,  as  may  legiti- 
mately be  presumed,  of  the  supplies  required  for  the  United  States 
Army. 

It  is  estimated  that  the  extra  supplies  of  warlike  stores  thus  exported 
to  the  northern  ports  of  the  United  States  during  the  civil  war  repre- 
sent a  value  of  not  less  than  £2,000,000,  of  which  ^£500,000  was  the 
value  of  muskets  and  rifles  alone. 

On  referring  to  the  published  statistics  of  imports  into  the  United 
States,  a  similar  increase  will  be  observed.  The  value  of  arms  imported 
from  England  into  the  United  States  is  there  given  for  the  years  ending 
June  30j  1860  and  1861,  at  $281,998,  and  $257,055  respectively.  In  the 
succeeding  year  the  imports  of  arms  amounted  to  an  estimated  value 
of  $1,112,098;  in  the  year  ending  June  30, 1863,  to  $717^409:  and  in 
that  ending  June  30, 1864,  to  $409,887.  But,  in  addition  to  these  en- 
tries, there  is  a  table  given  in  the  returns  of  dutyfree  imports,  under 
the  heading  of  "  Articles  of  all  kinds  for  the  use  of  the  United  States." 
During  the  two  years  ending  June  30, 1860  and  1861,  no  such  articles 
were  returned  as' imported  from  England ;  but  in  the  years  ending  June 
30, 1862  and  1863,  amounts  of  $3,316,492  and  $6,778,856  are  entered 
under  this  heading ;  and  in  the  two  succeeding  years  the  articles  thus 
imported  from  Great  Britain  still  reached  the  estimated  value  of 
$1,568,407  and  $1,853,773  respectively.  That  a  large  proportion,  if  not 
the  whole,  of  these  imports  consisted  of  materials  for  the  supply  of  the 
military  forces  of  the  .United  States  cannot  admit  of  a  doubt* 

We  see  then  that,  during  the  civil  war,  arms  and  military  supplies  of 
all  kinds  in  very  large  quantities  were  purchased  in  England,  France, 
Austria,  and  other  neutral  countries  by  the  Government  of  the  United 
States;  that  they  must  have  exceeded  in  amount  any  supplies  which 
could  reach  the  Confederate  States ;  that  these  purchases  were  of  the 
most  pressing  necessity,  especially  during  the  earlier  years  of  the  war ; 
that  they  were  effected  by  agents  employed  by  that  Government,  some 
of  whom  were  officers  in  its  military  service  ;  that  arrangements  were 
made  for  the  regular  shipment  from  England  to  the  United  States  of 
the  goods  so  purchased  from  time  to  time ;  and  that  the  goods  purchased 
in  England  were  paid  for  through  the  financial  agents  of  the  American 
Government  in  England.  In  the  sense,  therefore,  in  which  these 
[56]  expressions  are  used  by  the  •Government  of  the  United  States 
in  its  case,  that  Government  had  in  England  during  the  war  a 
branch  of  its  War  Department  and  a  branch  of  its  Treasury — that  is, 
persons  employed  by  the  War  Department  in  selecting,  ordering,  and 
procuring  arms  and  military  supplies,  and  causing  them  to  be  shipped 
to  America,  and  financial  agents  of  the  Treasury,  through  whom  its 
payments  were  made,  and  who  were  provided  by  it  with  funds  for  that 
purpose.  In  the  sense  in  which  Great  Britain  is  said  to  have  become  the 
arsenal  and  treasury  of  the  Confederate  States,  she  became  the  arsenal 
and  treasury  of  the  United  States.  Had  the  confederacy  and  its  agents 
filled,  in  the  foregoing  transactions,  the  parts  actually  sustained  by  the 


1  See  retnrus,  Ibid.,  pp.  200, 202. 
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United  States  and  their  agents,  we  should  have  a  narrative  differing  in 
no  material  respect  from  the  story  of  confederate  purchases  and  ship- 
ments told  in  the  American  Case. 

ARMS  AND    MILITARY    SUPPLIES   PURCHASED  BY  THE  CONFEDERATE 

STATES. 

The  Government  of  the  United  States  has  not  famished  the  arbitra- 
tors iivdth  an  account  of  the  names  and  operations  of  the  Arm-.ndmii.ury 
agents  employed  by  it  for  the  above-mentioned  purposes  j;^?!;?  cJnStS^ 
daring  the  war;  and  it  has,  therefore,  been  necessary  to  *'■*••"• 
supply  that  omission,  althoagh  the  means  of  doing  so  possessed  by  Her 
Majesty's  government  are  very  imperfect.  Of  the  operations  of  the 
persons  employed  by  the  other  belligerent,  the  Government  of  the 
United  States  has,  on  the  other  hand,  given  a  very  long  and  circum- 
stantial history,  purporting  to  be  drawn  from  the  papers  which  came 
into  its  possession  at  the  end  of  the  war.  It  is  not,  and  indeed  it  could 
not  be,  pretended  that  the  correspondence  extracted  from  these  papers 
was  in  any  way  known  to  the  British  government.  Nor  has  the  Gov- 
ernment of  the  United  States  furnished  the  arbitrators  with  any  means 
of  judging  whether  the  letters  are  authentic,  or  the  facts  stated  in  them 
true,  or  the  persons  whose  names  purport  to  be  attached  to  them  (per- 
sons entirely  unknown  to  the  British  government)  worthy  of  crec^t. 
Her  Majesty's  government  thinks  it  right  to  say  that  it  attaches  very 
little  credit  to  them. 

There  is,  however,  no  reason  to  doubt  that  the  confederate  govern- 
ment, during  the  whole  course  of  the  war,  effected  purchases  of  arms 
and  munitions  of  war  to  a  considerable  amount  through  its  agents  in 
England,  France,  Austria,  and  elsewhere.  And  it  is  now  well  known 
that,  as  its  financial  agents  for  this  and  other  purposes,  it  employed  the 
mercantile  house  of  Eraser,  Trenholm  &  Co.,  which  was  established  at 
Liverpool,  in  connection  with  a  firm  at  Charleston.  The  circumstance 
is  stated  as  follows  in  the  Case  of  the  United  States :  *'  Before  or  about 
the  time  the  insurrection  broke  out,  and,  as  the  United  States  believe, 
in  anticipation  of  it,  this  house  (the  Charleston  house  of  John  Eraser  & 
Co.)  established  a  branch  in  Liverpool,  under  the  name  of  Eraser,  Tren- 
holm &  Co.  Prioleau  was  dispatched  thither  to  take  charge  of  the  Liver- 
pool business,  and  became,  for  purposes  that  may  easily  be  imagined,  a 
naturalized  British  subject."^  Her  Majesty's  government  finds,  on  in- 
quiry, that  Prioleau,  in  fact,  settled  himself  as  a  merchant  in  Liverpool 
in  1854,  and  remained  in  England,  except  during  a  temporary  absence 
of  a  few  months,  from  that  time  till  June,  1803,  when  he  applied  for 
naturalization,  stating,  in  his  application,  that  he  had  been  a  resident 
householder  for  eight  years,  had  married  an  English  wife,  and  was  de- 
sirous of  acquiring  landed  property  in  England,  and  residing  there  per- 
manently.* What  further  motives  for  this  step  a  fertile  imagination 
might  discover  Her  Majesty's  government  cannot  say.  The  advantages 
conferred  at  that  time  by  naturalization  in  England  were  the  legal 
capacity  to  hold  immovable  property,  and  to  register  vessels  as  a  British 
owner.  None  of  the  vessels,  however,  to  which  this  inquiry  relates, 
were  registered  in  the  name  of  Prioleau,  nor  in  that  of  his  firm.  In 
truth,  all  of  them,  except  the  Shenandoah,  with  which  the  firm  appears 
to  have  had  nothing  to  do,  had  sailed  long  before  Prioleau  became  a 


i  Case  of  the  llDited  States,  p.  220. 

«  Appendix  to  British  Case,  vol.  v,  p.  202. 
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British  subject.  The  motives  stated  in  the  application  were  probably 
the  real  ones,  since  the  applicant  appears  to  have  continued  to  reside  in 
England. 

It  would  be  a  waste  of  time  to  follow  the  Government  of  the  United 
States  into  the  details  of  the  various  shipments  made  from  England  on  . 
confederate  account.  Both  belligerent^s  w^ere  left  free  to  purchase  and 
ship  munitions  of  war,  and  both  availed  themselves  of  that  liberty. 
The  suggestion  that  such  transactions  were  in  progress  called  for  no  in- 
quiry on  the  part  of  the  British  government,  and  the  transactions 
themselves,  had  they  been  known  to  it,  would  have  called  for  no  inter- 
ference. 

The  same  observation  applies  to  the  expedients  for  raising  money 
which  were  adopted  during  the  later  years  of  the  war.  The  Confed- 
erate States,  being  debarred  by  the  blockade  from  exporting  their  pro- 
duce to  Europe,  endeavored  to  procure  funds  in  England,  France,  and 
elsewhere,  by  hypothecating  stocks  of  cotton,  stored  for  exporta- 
[57]  tion,  and  to  be  •delivered  after  the  conclusion  of  the  war.  The 
agent  employed  in  England  for  this  purpose  was  a  merchant  resi- 
dent at  Liverpool.  Other  agents  were  employed  in  Paris.  No  action 
or  suit  at  law  founded  on  transactions  of  this  kind  could  have  been 
sustained  in  England,  either  by  or  against  the  confederate  government ; 
since  it  had  not  been  recognized  by  Great  Britain.  But  it  was  not  the 
duty,  nor  was  it  within  the  legal  power  of  the  British  government  to 
prohibit  or  prevent  them,  as  it  could  not  have  prevented  its  subjects 
from  subscribing  to  the  vast  war-loans  which  were  raised  from  time  to 
time  by  the  Government  of  the  United  States,  and  were  largely  held  in 
Europe.  Those  who  advanced  their  money  to  the  Confederate  States 
<lid  so  at  the  risk  of  losing  it,  if  the  confederacy  should  be  overthrown, 
and  they  have  lost  it  accordingly.^ 

Pressed  by  the  difficulty  of  distinguishing  between  their  own  opera- 
tions in  Europe  and  those  of  the  Confederate  States  in  such  a  manner 
as  to  make  it  appear  that  the  British  government  was  bound  to  give 
free  scope  to  the  former  and  repress  the  latter,  the  United  States  appear 
to  imagine  that  they  have  found  such  a  distinction  in  two  circumstances. 
One  of  these  is,  that  the  needs  of  the  confederacy  were,  as  they  allege, 
more  urgent  than  those  of  the  Union ;  the  former  could  only  obtain 
their  military  supplies  from  abroad ;  the  latter  could  manufacture  some 
of  theirs  at  home.*  The  other  is,  that  the  United  States,  having  the 
command  of  the  sea,  could  transport  the  goods  purchased  by  them 
freely  and  openly,  or  (as  it  is  expressed)  "  in  the  ordinary  course  of 
commerce;"  while  the  confederates  were  obliged  to  "originate  a  com- 
merce for  the  purpose'' — that  is,  to  get  their  goods  transported  by  way 
of  Nassau  and  Bermuda,  which  are  commonly  places  of  no  great  trade — 
and  further  to  make  use  of  those  concealments  by  which  the  traffic  in 
contraband  of  war,  when  not  protected  by  a  powerful  navy,  usually 
tries  to  elude  the  vigilance  of  the  enemy's  cruisers. 

*The  principle  is  clearly  stated  by  Heffter,  section  148,  in  the  passage  cited  below, 
(Annex  A.) 

It  has  been  fully  recognized  by  the  United  States.  The  following  extract  from  a 
note  of  Mr.  Webster's  was  cited  and  adopted  by  Mr.  Seward  in  answering  a  complaint 
of  the  Mexican  minister  in  1862 : 

"  As  to  advances,  loans,  or  donations  of  money  to  the  government  of  Texas,  or  its 
citizens,  the  Mexican  government  hardly  needs  to  be  informed  that  there  is  nothing 
unlawful  in  this  so  long  as  Texas  is  at  peace  with  the  t'nited  States,  and  that  these 
are  things  which  no  government  undertakes  to  restrain." — Appendix  to  case  of  rnited 
States,  vol.  i,  p.  589. 

^Case  of  the  United  States,  pp.  310-312. 
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Are  we  then  to  understand  that,  according  to  the  views  put  forward 
in  the  Case  of  the  United  States,  the  ^'strict  and  impartial  neutrality 
towards  both  belligerents,^  which  it  is  the  duty  of  a  neutral  government 
to  maintain,  obliges  it  to  find  out  which  of  the  two  stands  in  the  greater 
need  of  supplies,  and  consists  in  lending  aid,  by  measures  of  repression, 
to  the  belligerent  whose  force  is  the  greater  and  his  wants  the  less 
pressing  of  the  two,  and  thus  assisting  him  to  crush  more  speedily  the 
resistance  of  his  weaker  enemy  !  Her  Majesty's  government  is  unable 
to  assent  to  this  novel  opinion,  advantageous  as  it  would  doubtless  prove 
to  states  which,  like  Great  Britain,  possess  a  powerful  navy.  To  hold 
an  even  hand  between  the  two ;  to  leave  the  trade  open  to  both  equally 
or  close  it  to  both  alike;  to  leave  the  stronger  free  to  profit  by  his 
strength,  and  the  weaker  to  elude,  as  best  he  may,  the  superiority  of 
his  enemy  on  the  high  seas,  has  commonly  been  regarded  as  the  only 
course  consistent  with  impartial  neutrality,  and  this  was  the  course 
steadily  pursued  by  Great  Britain. 

The  transportation  of  military  supplies  was  equally  a  contraband  com- 
merce, whether  carried  on  openly  or  covertly,  from  Liverpool  or  London 
or  from  Nassau.  It  is  asserted  by  the  United  States  that  the  contra- 
band trade  between  England  and  Nassau  was  "  covered  by  the  British 
flag,''  and  that  this,  coupled  with  the  protection  afforded  by  Her  Majesty's 
government  to  the  confederate  agents  in  England,  "deprived  the  United 
States  of  the  benefit  of  their  superiority  at  sea."^  Her  Majesty's  gov- 
ernment does  not  understand  the  United  States  as  alleging  either  that 
any  protection  was  afforded  to  the  agents  of  the  Confederate  States  in 
England  which  was  not  extended  also  to  those  of  the  United  States,  or 
that  contraband  trade  under  the  British  flag  was  protected  against 
search  tod  capture  at  sea.  Both  of  these  assertions  would  be  unfounded : 
but  the  language  employed  is  calculated  to  produce  this  erroneous  im- 
pression on  the  minds  of  the  arbitrators.  The  agents  of  both  parties 
in  Great  Britain  enjoyed  alike  that  protection,  and  no  more,  which  per- 
sons resident  or  commorant  here  derive  from  the  laws  under  which  they 
live.  Ships  carrying  between  Liverpool  or  London  and  Nassau  military 
supplies  destined  for  the  Confederate  States  were  not,  in  fact,  protected 
by  the  British  flag,  but  were  left  to  be  dealt  with  on  the  principles  of 
international  law,  as  administered  in  the  prize-courts  of  the  United 
States,  equally  with  those  bound  directly  for  confederate  ports.  Her 
Majesty's  government,  with  a  powerful  navy  at  its  command,  abstained 
from  all  interference,  confining  itself  to  a  remonstrance,  conveyed  in  very 
moderate  terms,  when  there  appeared  reason  to  apprehend  that 
[58]  ♦  the  United  States  cruisers,  in  their  eagerness  to  make  prizes, 
m-ght  harass  unduly  the  regular  and  legitimate  commerce  of 
Great  Britain. 

« 

BLOCKADE-RUNNING  AND  THE  NASSAU  TRADE. 

The  sea-coast  of  the  Southern  States  being  blockaded,  though  the  block- 
ade was  for  a  long  time  imperfect,  importers  of  goods  into  Biock«cie.n.nnin« 
those  States  were  wposed,  if  the  goods  were  contraband,  to  a  "JtheNaM«uir,j«. 
double  risk  of  capture,  which  increased  or  diminished  according  to  the 
length  of  the  voyage.  The  island  of  New  Providence,  from  its  compara- 
tive nearness  to  the  blockaded  coast,  offered  some  special  facilities  for 
the  trafQc,  and  large  quantities  of  goods  were  sent  to  it  as  the  war  went  on, 
with  a  view  either  to  their  being  sold  in  the  island  to  customers  buying 
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for  the  southern  market,  or  to  their  being  forwarded  direct  to  one  or  other 
of  the  blockaded  ports.  Havana  and  Cardenas,  in  the  Spanish  island  of 
Gaba,  wer^  made  use  of  for  a  like  purpose,  and  a  confederate  agent  is 
stated  to  have  been  resident  there.  In  this  there  was  nothing  which 
the  British  government  was  bonnd  or  legally  empowered  to  prohibit, 
nor  was  any  such  obligation  incumbent  on  the  government  of  Spain. 
Persons  trading  either  with  the  Southern  States  or  with  those  which 
adhered  to  the  Union  were  free  to  use  Nassau,  as  they  were  free  to  use 
any  other  port  in  the  British  dominions  convenient  for  their  purpose. 
Traffic  of  the  former  kind  was  difficult  and  precarious,  while  that  of  the 
latter  kind  was  safe  and  easy,  and  could  be  carried  on  from  Liverpool 
or  Halifax  with  more  convenience  and  security  than  from  Bermuda  or 
Nassau.  But  this  difference  imposed  no  special  obligations  on  the 
British  government  in  regard  to  either  the  one  or  the  other. 

One  tangible  ground  of  complaint  the  United  States  believe  them- 
selves to  have  discovered  in  the  circumstance  that  merchant-ships  ar- 
riving at  Nassau  were  able  to  break  bulk  there,  and  transship  their 
cargoes  without  a  bonajide  importation  into  the  colony.  It  is  repre- 
sented that  this  became  a  constant  practice  with  vessels  transporting 
goods  for  the  confederates ;  and  the  Government  of  the  United  States 
^'asks  the  tribunal  to  find"  that  the  permission  to  do  it  ''was  a  viola- 
tion of  the  duties  of  a  neutral.'^  That  the  tribunal  is  invested  with  no 
authority  to  decide  this  question,  either  in  favor  of  the  United  States  or 
against  them,  it  is  needless  to  say. 

It  is  asserted  by  the  United  States  that  the  permission  was  given  (or, 
in  other  words,  that  a  previously  existing  prohibition  of  transshipment 
within  the  limits  of  the  colony  was  removed)  by  an  act  of  the  colonial 
government.  In  proof  of  this  it  relies  upon  an  intercepted  letter,  pur- 
porting to  be  written  by  a  confederate  agent.  That  it  was  an  indid- 
gence  granted,  exclusively  or  especially,  to  vessels  trading  with  the  Con- 
federate States,  is  not  asserted;  though,  under  the  circumstances  of  the 
case,  it  might  be  expected  to  work  principally  in  their  favor. 

No  information  of  such  an  act  on  the  part  of  the  authorities  of  the 
colony  ever  reached  Her  Majesty's  government  It  was  not  complained 
of  at  the  time  either  by  the  consul  at  Nassau  or  by  the  minister  of  the 
United  States  in  London,  although  the  fact  that  transshipments  were 
taking  place  was  at  a  later  period  mentioned  as  a  grievance.  From  the 
general  character  of  Mr.  Whiting's  correspondence,  and  from  his  activ- 
ity in  discovering  injuries  and  a&onts  even  where  none  existed,  there 
can  be  no  doubt  that,  had  the  permission  been  given,  and  had  it  pos- 
sessed the  importance  which  the  United  States  now  attributes  to  it,  he 
would  instantly  have  made  it  a  matter  of  expostulation  and  complaint, 
and  it  would  have  been  promptly  brought  to  the  notice  of  Her  Majesty's 
government  by  Mr.  Adams.  But  even  the  Government  of  the  United 
States  itself,  which  was  in  constant  correspondence  with  Mr.  Whiting, 
appears  to  have  known  nothing  about  the  matter,  and  now  produces,  in 
support  of  a  complaint  which  it  regards  as  serious  enough  to  demand  a 
judgment  from  the  tribunal,  no  evidence  beyond  a  loosely-worded  sen- 
tence occurring  in  a  letter  purporting  to  be  written  by  a  confederate 
agent ;  while  of  this  letter,  and  the  time  at  which  it  came  into  the  pos- 
session of  the  United  States,  no  better  account  is  given  than  that  it  is 
one  of  a  large  number  ^'  captured  at  the  taking  of  Uichmond  and  at  other 
times. " 

Her  Majesty's  government  has  now  ascertain  3d  on  inquiry  that  the 
statement  is  erroneous.  The  fiscal  regulations  of  the  cx)lony  prohibited 
the  transshipment  of  goods  within  its  limits  unless  the  goods  were  landed 
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for  examination  by  the  officers  of  customs.  Goods  so  landed  might  be 
immediately  reshipped  from  the  same  wharf  for  exportation  in  the  same 
vessel,  or  in  others,  at  the  choice  of  the  shipper.  The  prohibition  (which 
existed  only  for  fiscal  purposes)  might,  in  any  case,  be  dispensed  with 
by  x>6rmis8ion  granted  by  the  receiver-general.  This  permission  had 
been  customarily  granted  as  a  matter  of  course  in  the  case  of  goods ' 
stated  to  be  in  transit,  and  it  was  accorded  frequently  during  the  war. 
The  first  application  was  made  on  the  19th  December,  1861,  in 
[59]  the  case  of  the  •Eliza  Bonsell,  a  vessel  laden,  not  with  contra- 
band of  war  but  with  an  assorted  cargo ;  and  after  a  reference  to 
the  governor  and  council,  it  was  granted,  the  receiver  being  satisfied 
that  the  goods  could  be  examined  ou  board  as  well  as  if  they  had  been 
placed  on  the  wharf.^  No  permission  appears  to  have  been  granted  in 
the  case  of  the  Gladiator,  nor  does  it  appear  whether  her  cargo  was  or 
was  not  landed  before  exportation.  The  prohibition  was  not  removed 
or  modified,  and  no  change  was  made  in  the  regulations.  Had  it  been 
removed,  however,  the  fact  would  have  had  no  importance,  since  there 
was  nothing  to  prevent  cargoes  landed  from  being  immediately 
reshipped  and  distributed  into  smaller  vessels;  and  the  authorities 
were  not  at  Nassau,  any  more  than  at  Liverpool,  authorized  to  prevent 
the  exportation  or  transit  of  articles  contraband  of  war. 

That  cargoes  were,  in  fact,  frequently  transshipped,  either  with  or 
without  an  intermediate  landing,  Her  Majesty's  government  has  no  doubt, 
though  the  statements  made  in  the  Case  of  the  United  States  are  in 
many  instances  not  borne  out,  when  compared  with  the  documents  pro- 
duced in  proof  of  them.'^    The  Government  of  the  United  States  has, 

^  Appendix  to  British  Case,  vol.  v,  p.  30. 

*To  avoid  this  risk,  it  is  said,  (p.  25^,)  **  it  was  resolved  to  send  the  purchases  which 
might  be  made  in  England  to  Nassau  in  BritiHh  bottoms,  and  there  transship  them  < 
into  steamers  of  light  draught  and  great  speed,  to  be  constructed  for  the  purpose. 
*    *    *    The  first  offer  from  Kichmond  that  is  known  to  have  been  given  for  such,  a 
shipment  is  dated  the  22d  of  July,  1861." 

The  passages  referred  to  as  authorities  do  not  show  any  such  system.  The  letter 
from  Walker  to  Huse  &  Anderson  of  July  2*2,  1861,  suggests  that  a  number  of  small 
vessels  should  be  secured  under  British  colors  and  with  British  clearance,  laden  with, 
arms  and  convoyed  by  the  armed  vessel  MacRae,  which  had  been  placed  by  the  secre- 
tary of  the  navy  at  the  disposal  of  the  war  deuartment  and  was  to  be  sent  to  England 
for  the  purpose.  The  vessels  might  make  the  port  of  Nassau  or  some  other  port 
iqually  favorably  situated,  whence  they  might  clear  with  probable  safety  for  the  coast 
►f  Honduras  or  of  Yucatan,  and  enter  upon  the  coast  either  of  Florida  or  Louisiana. 
Nothing  is  said  of  transshipment  at  Nassau.  The  Gladiator,  which  was  the  first  ves- 
sel that  arrived  at  Nassau  with  contraband  of  war  on  board  for  the  Confederate  State0y 
(December  9,  1861,)  had  originally  orders  not  to  land  her  cargo.  It  was  not  until  after 
she  arrived  at  Nassau  that  it  was  decided  to  distribute  it  into  smaller  vessels.  (See 
Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  56,  where  the  idea  of  transshipment 
is  spoken  as  a  last  resource,  and  Mr.  Benjamin's  order  to  Captain  Maffit,  p.  57,  also  Mr. 
Heyliger's  letter,  p.  58,  which  acknowledges  the  receipt  of  ordess  to  transship.) 

The  letter  from  Huse  to  Gorgas,  March  15,  1862,  ib.,  p.  69,  besides  being  lon^  subse- 
quent in  date,  does  not  speak  of  any  regularly  established  plan  for  transshipment, 
although  he  remarks  on  the  difficulty  of  uniting  in  one  vessel  the  qualities  necessary 
for  crossing  the  ocean  and  for  running  the  blockade.  In  consequence  of  this,  M%jor 
Huse  is  ''quite  at  a  loss  what  destination  to  give  to  the  Bahama."  The  next  shipment 
he  means  to  send  to  Havana. 

Huse  (at  Liverpool)  was  not  directed  to  send  the  cargoes  to  Nassau,  but  to  some  port 
in  Cuba,  ''t^  care  of  our  agent,  Mr.  Helm,  and  we  can  get  them  away  with  almost  en- 
tire certainty  by  breaking  oulk  there."    (Ibid.,  p.  68.) 

The  cargo  of  the  Economist  was  not  transshipped.    (Ibid.,  p.  71.) 

That  of  the  Sonthwick  was  only  transshipped  on  account  of  the  amount  of  demur- 
rage to  be  paid  under  her  charter,  while  she  was  waiting  for  an  opportunity  to  run  the 
blockade.    (Ibid.,  p.  73.) 

As  to  the  existence  of  *' private  ventures,"  it  seems  that  most  of  the  arms  and  sup- 
plies, mentioned  in  the  correspondence  in  vol.  vi,  were  contracted  for  by^  the  confede- 
rate government,  but  it  by  no  means  appears,  nor  is  there  reason  to  believe,  that  all 
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liowever,  omitted  to  inform  the  arbitrators  of  the  means  which  wero 
adopted  by  itself,  as  a  belligerent  power,  to  extinguish  the  traffic  with 
the  South,  of  which  it  complains.  These  means  consisted  in  a  rigorous^ 
extension  of  the  belligerent  right  to  capture  neutral  vessels  on  the  high 
seas  for  the  conveyance  of  contraband  and  for  intended  breaches  ot 
blockade,  an  extension  previously  unknown  to  international  law.  Before 
this  war,  it  had  been  commonly  assumed  that,  where  a  neutral  vessel 
was  bound  from  one  neutral  port  to  another,  a  prize-court  would  not 
inquire  into  the  destination  of  the  cargo.  The  American  courts  intro- 
duced the  principle  that,  if  sufficient  evidence  could  be  discovered  (and 
the  evidence  deemed  sufficient  was  often  very  slight)  of  an  intention 
that  the  cargo  should  ultimately  be  delivered  at  a  port  of  the  bellige- 
rent, the  cargo,  and  in  some  cases  the  ship  also,  became  liable  to  con- 
demnation. Goods,  therefore,  on  the  voyage  between  a  British  port  and 
Nassau  were  equally'  liable  to  capture  with  goods  on  a  direct  voyage 
from  Nassau  itself  or  from  Liverpool  to  a  southern  pjrt,  if  the  prize- 
court  had  any  reason  to  suppose  that  to  a  southern  port  they  were  in- 
tended ultimately  to  go,  and  not  to  the  NaSvSau  market  for  bone-fide  sale 
there.  And  the  ship  shared  the  fate  of  the  cargo,  unless  there  were 
reason  to  believe  that  the  owners  were  ignorant  of  the  ulterior  destiua- 
tion  of  the  latter,  and  had  not  hired  their  vessel  with  a  view  to  it. 

These  decisions,  to  which  no  opposition  was  offered  on  the  part 
[60]      *of  Her  Majesty's  government,  destroyed  the  advantage  which 

the  proximity  of  a  neutral  port  offers  to  a  blockade-runner,  in 
diminishing  his  risk  of  capture  by  diminishing  the  length  of  his  voyage. 
The  only  advantage  which  remained  was  that  of  transferring  the  car- 
goes, whether  by  means  of  a  sale  in  the  market  or  otherwise,  to  smaller 
vessels  of  lighter  draught  and  greater  speed,  which  could  make  their 
way  into  the  blockaded  ports,  not,  however,  as  it  appears,  by  means  of 
the  inland  waters  along  the  shore,  (which  were  chiefly  used  during  the 
first  year  of  the  war,)  but  by  running  past  the  blockading- vessels.  In 
truth,  when  the  blockade  of  these  ports  became  really  effective,  the 
value  of  a  neutral  port  at  the  distance  of  a  two  days'  voyage  was  lost 
to  the  blockade-runner;  it  was  valuable  to  him  only  as  long  as  they 
were  not  effectually  blockaded.  To  assist  the  blockade,  however,  was 
not  the  duty  of  the  neutral  government. 

FALSE  IMPORTANCE  ASCRIBED  TO  THE  PROCLAMATION  OF  NEUTRALITY. 

In  the  Case  of  the  United  States  some  special  importance  appears  to 
False  importance  bc  ascribcd  to  thc  fact  that  the  transport  of  contraband  of 
uSifS!.*Vf**n^T  war  and  breaches  of  blockade  had  been  denounced  as  un- 
iraiit,.  lawful  in   that  proclamation  of  neutrality  to  which  the 

American  Government  takes  so  much  exception.  It  can  scarcely  be 
necessary  to  expose  so  transparent  an  error.    The  proclamation  of  neu- 

the  vessels  loaded  with  tbeni  were  chartered  by  confederate  agenta.  Isaac  Campbell 
&  Co.  coDtracted  to  deliver  the  arms  sent  by  the  Columbia  and  Sylph  to  the  Confed- 
erate States,  and  tried  to  get  off  their  bargain.  (Appendix  to  Case  of  the  United 
States,  vol.  vi,  p.  88.)  Part  of  the  Herald  again  is  mentioned  as  reserved  for  private 
cargo,  p.  95. 

The  information  possessed  bv  the  United  States  Government,  and  communicated  to 
Her  M^esty*s  government  at  the  time,  is  given  in  vol.  i  of  the  Appendix  to  the  Case  of 
the  United  States.  Mr.  Adams  in  December,  1862,  communicated  a  letter  from  Mr. 
Morse,  United  States  consul  in  London,  giving  an  account  of  the  system  pursued.  He 
says  that  during  the  earlier  part  of  the  war,  the  trade  was  carried  on  by  agents,  but 
at  that  time  by  British  merchants  on  their  own  account,  in  steamers  chartered  by  them 
or  freighted  by  private  speculators.'    (Vol.  i  p.  731.) 
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trality  did  not  create,  nor  purport  to  create,  any  new  prohibitions.  In 
England  the  sovereign  cannot,  by  proclamation,  either  enact  laws  or 
abrogate  them ;  all  that  he  can  do  is  to  make  public  the  provisions  of 
existing  laws,  and  enforce  them  in  such  a  manner  as  may  be  necessary. 
The  effect  of  this  proclamation  was  solely  to  warn  British  subjects  that 
they  would  incur,  by  doing  certain  things,  penalties  imposed  by  the 
law  of  nations,  against  which  their  government  would  not  protect  them, 
and,  by  doing  certain  other  things,  penalties  imposed  by  the  municipal 
law  of  Great  Britain,  whicji  the  government  would  enforce  against 
them.  But  Her  Majesty  neither  did  nor  constitutionally  could  under- 
take, by  issuing  it,  any  international  obligations  toward  either  belliger- 
ent beyond  such  as  are  common  to  all  neutral  powers.  It  has  been  the 
practice  in  the  United  States  to  issue  proclamations,  different,  perhaps, 
in  phraseology,  but  in  substance  the  same.  In  these,  obedience  to  the 
law  of  nations  is  "  enjoined;''  the  carriage  of  contraband  and  breaches 
of  blockade  are  denounced  as  "  misconduct,''  and  warning  is  given  that 
persons  "  so  misconducting  themselves  "  will  do  it  at  their  peril.  But 
the  American  Government  does  not  appear  to  have  understood  that  by 
these  warnings  it  bound  itself  to  prohibit  or  even  to  discountenance  the 
acts  thus  denounced,  or  to  interpret  with  any  peculiar  strictness  its  own 
neutral  duties  under  the  law  of  nations.' 

KNOWLEDGE  OF  FACTS  IMPUTED  TO  THE  BRITISH  GOVERNMENT. 

It  is  not  material  to  pursue  the  question  how  far  either  the  transac- 
tions of  the  confederate  government  and  its  agents,  or  those  x„„^,^^,„ff^^^, 
of  the  Government  of  the  United  States  and  its  agents,  in  im^,!?^  u,Jh^^B\^^^ 
relation  to  the  purchase  and  transportation  of  arms  and  **  ■*"*'™"*°'- 
munitions  of  war,  could  have  been  known,  by  inquiry,  to  the  govern- 
ment of  Great  Britain.  Had  they  been  known  to  it,  no  obligation  to 
prevent  them  would  have  arisen ;  no  obligation,  therefore,  arose  to  pros- 
ecute inquiries  respecting  them.  It  is  said^  that  the  appointment  of 
the  confederate  agents,  their  acts,  and  the  powers  intrusted  to  them, 
were  open  and  notorious,  and  that,  '*  if  there  was  any  pretense  of  con- 
cealment at  the  outset,  it  was  soon  abandoned."  But  it  appears  from 
the  very  documents  relied  on,  that  these  agents  took  the  greatest  pains 
to  keep  all  the  details  of  their  proceedings  secret.^  "  The  United  States 
ministers  to  England,  France,  and  Belgium,"  wrote  one  of  them  in  July, 
1861,  "  have  been  very  active  in  their  endieavor  to  discover  what  the 
agents  of  the  confederacy  are  effecting.  They  have  agents  employed 
for  no  other  purpose,  and  it  is  of  the  highest  importance  that  these 
should  be  kept  in  ignorance  of  all  the  acts  of  any  agent  of  the  confed- 
eracy. Any  person  that  has  ever  become  acquainted  with  Europe  from 
personal  experience  knows  how  difficult  it  is  for  a  stranger  to  keep  his 
actions  secret  when  spies  are  on  his  path."  And,  in  March,  1862,  the 
same  agent  writes,^  ^^  I  beg  to  suggest  to  the  department  the  importance 
of  everything  relating  to  these  shipments  being  kept  in  secret,"  adding, 
as  before,  that  his  "  steps  are  narrowly  watched  by  the  agents  of  the 
United   States."     Her   Majesty's   government   did   not   resort,  and 

1  See  PresideDt  Washington's  proclamation  in  1793^  (Appendix  to  British  Case,  vol* 
T,  p.  237,)  and  Mr.  Jefferson's  subsequent  letter,  referred  to  above,  p.  49,  and  President 
Grant's  proclamation,  issued  at  the  commencement  of  the  late  war  between  France  and 
Germany.    (Appendix  to  Case  of  United  States,  vol.  vii,  p.  43.) 

s  Case  of  the  United  States,  p.  221. 

'Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  34. 


abid.,p.  70. 
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[61]  it  certainly  was  not  bound  to  resort,  to  the  •means  which  are 
here  stated  (whether  truly  or  not)  to  have  been  employed  by 
ministers  of  the  United  States ;  such  knowledge  as  could  be  derived 
from  Beomt  information  or  intercepted  letters  it  did  not  possess ;  and, 
in  the  unauthenticated  statements  which  Mr.  Adams,  withholding  the 
names  of  his  informants,  furnished  from  time  to  time  to  Earl  Bussell, 
it  had  no  adequate  ground  for  inquiry  or  action. 

It  may,  however,  be  convenient,  since  the  Grovernment  of  the  United 
States  has  charged  Earl  Russell  with  having  neglected  to  make  inquiry, 
and  contented  himself  with  announcing  a  '^  condition  of  affairs  at  Nas- 
sau'' which  was  "  imaginary,''^  to  state  what  was  actually  done  by  Earl 
Bussell  upon  the  receipt  of  Mr.  Adams's  representation,  what  has  been 
previously  done,  and  what  were  the  facts  existing  at  the  time. 

The  first  dispatches  received  by  the  government  from  the  colony  re- 
lating to  vessels  under  the  confederate  flag,  or  engaged  in  trade  with 
the  Oonfederate  States,  were  dated  the  2l8t  of  June  and  the  8th  of 
August,  1861,  and  forwarded  representations  which  the  administrator 
of  the  Bahamas  had  received  from  the  United  States  consulate  at  Nas- 
sau, respecting  the  arrival  at  that  port  of  merchant- vessels  under  the 
confederate  flag,  and  the  refusal  of  the  masters  to  deposit  their  papers 
at  the  consulate.  To  these  the  administrator  had  replied  that  the  facts 
alleged  did  not  justify  any  interference  with  the  vessels.  A  dispatch 
was  also  received  from  the  governor  of  Barbados,  reporting  the  preten- 
sions which  had  been  advance<l  on  the  same  subject  by  the  United 
States  consul  there,  and  the  course  of  conduct  which  the  governor 
meant  to  pursue.  These  dispatches  were  referred  to  the  law-officers  of 
the  Crown,  who  reported  that  the  governor  had,  in  their  opinion,  taken 
a  correct  view  of  his  position  and  duty,  and  might  be  instructed  that  no 
foreign  consul  had  any  jurisdiction  or  power  to  seize  any  vessel  (under 
whatever  flag)  within  British  territorial  waters.  With  respect  to  sup- 
plies, even  of  articles  clearly  contruband  of  war,  (such  as  arms  or  ammu- 
nition,) to  the  vessels  of  either  party,  the  colonial  authorities,  in  the 
opinion  of  the  law-officers,  could  not  interfere,  unless  anything  should 
be  done  in  violation  of  the  foreign-enlistment  act ;  and,  as  regards  the 
supply  of  articles  amipitls  usus,  (such,  for  instance,  as  coal,)  there  was 
no  ground  for  any  interference  whatever.  Instructions  were  sent  in 
this  sense  to  the  governors  of  the  British  West  Indian  colonies  on  the 
15th  of  November,  1861.» 

On  the  1st  October,  1861,  Mr.  Adams  addressed  a  note  to  Lord  John 
Bussell,  forwarding  a  copy  of  an  intereepted  letter  from  a  Mr.  P.  Bald- 
win, living  at  Bichmond,  Virginia,^  "  in  the  service  of  the  insurgents," 
addressed  to  Mr.  Adderly,  of  Nassau,  from  which  he  said  that  it  ap- 
peared that  Nassau  had  been  made  to  some  extent  an  entrepdt  for  the 
transmission  of  articles  contraband  of  war  from  Great  Britain  to  the 
ports  held  by  the  insurgents.  It  would  be  a  great  source  of  satisfaction 
to  the  Government  of  the  United  Stages,  Mr.  Adams  said,  to  learn  tha^t 
Her  Majesty's  government  felt  itself  clothed  with  the  necessary  power 
to  prevent  the  exportation  of  such  contraband  for  the  colonies  lor  the 
use  of  the  insurgents,  and  that  it  would  furnish  the  necessary  instrne- 
tions  to  the  locsd  authorities  to  attain  that  end.  Mr.  Baldwin's  letter 
stated  that  the  secretary  to  Hia  navy  of  the  Confederate  States  had  or- 
dered from  England,  to  be  shipped  to  Nassau,  a  quantity  of  arms  and 
powder.    Mr.  Baldwin  had  recommended  that  they  should  be  consigned 

1  Case  of  the  United  States,  pp^232,  234. 

'  See  Appendix  to  British  Case,  vol.  ii,  p.  89. 

^  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  520.  >  t 
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to  Mr.  Adderly,  asked  him  to  take  good  care  of  them,  said  he  would  be 
with  him  soon,  and  woald  expect  his  aid  in  transshipping  them.  A 
<;opy  of  this  communication  was  sent  to  the  colonial  office  on  the  dth  of 
October,  with  a  request  that  inquiry  might  be  made,  and  Mr.  Adams 
was  so  informed. 

The  reply  of  the  administrator  of  the  Bahamas,  dated  the  20th  No- 
vember, 1861,  was  received  at  the  colonial  office  on  the  31st  December, 
1861.  The  administrator  forwarded  a  letter  from  Mr.  Adderly,  express- 
ing his  surprise  that  the  United  States  Government  should  have  coun- 
tenanced the  intercepting  of  his  letter,  and  stating  that  no  warlike 
stores  had  been  consigned  to  him  from  Great  Britain  for  transport  to 
the  Confederate  States  or  to  any  other  place.  With  this  was  inclosed 
a  report  from  the  receiver-general  at  Nassau,  to  the  eftect  that  no  war- 
like stores  had  been  received  at  that  port,  either  from  the  United  King- 
dom or  elsewhere,  neither  had  any  munitions  of  war  been  shipped  from 
Nassau  to  the  Confederate  States.  The  substance  of  this  information 
was  conveyed  to  Mr.  Adams  in  a  note  from  Lord  John  Russell  on  the  8th 
of  January,  1862.^  It  was  not,  as  stated  in  the  Case  of  the  United  States, 
^*  the  announcement  of  an  imaginary  condition  of  affairs  f  it  wa«  the 
simple  truth  at  the  time  when  the  dispatch  was  written.  The  first  ar- 
rival in  the  port  of  Nassau  of  a  vessel  suspected  of  being  loaded  with 
-arms  and  munitions  of  war  for  the  Confederate  States  was.ou  the  9th  of 

December,  1861.  The  vessel  in  question  was  the  Gladiator.^ 
[62]  ♦It  was  well  known,  undoubtedly,  to  the  colonial  authorities  and 
to  Her  Majesty's  government  that,  during  a  considerable  part  of 
the  time  for  which  the  war  lasted,  much  traffic  was  carried  on  between 
England  and  the  islands  of  New  Providence  and  Bermuda,  and  from 
thence  to  ports  of  the  Confederate  States ;  and  the  colonial  newspapers 
during  that  period  contained  a  multitude  of  advertisements  offenng  for 
public  sale  the  cargoes  of  the  vessels  arrived  or  expected  to  arrive  ifrom 
various  English  ports,  from  Havre,  New  York,  and  other  places.  For- 
eign goods  of  all  kinds  being  shut  out  from  the  Confederate  States  by 
the  blockade  of  an  immense  sea-board,  it  was  inevitable  that  such  a 
commerce  should  spring  up,  and  should  be  busily  carried  on  by  specula- 
tors and  adventurers. 

It  was  known  also  that  some  part  of  this  trade  consisted  of  arms  and 
munitions  of  war.  But  these  facts  did  not  call  for  inquiry.  It  was  not 
the  duty  of  the  British  government  to  inquire  who  were  interested  in 
particular  cargoes,  or  by  whom  particular  vessels  were  owned  or  char- 
tered. A  vessel  owned,  or  chartered,  or  controlled,  wholly  or  in  part, 
by  a  belligerent  government,  and  employed  in  conveying  merchandise 
from  and  to  foreign  ports,  is  liable  to  capture  by  the  other  belligerent 
as  enemy's  propnerty,  or  as  employed  in  the  enemy's  service,  but  she  is 
not  a  transport  in  the  ordinary  or  proper  sense  of  the  word,  even  though 
part  of  the  cargo  may  consist  of  articles  contraband  of  war.  To  repress 
the  trade,  so  far  as  it  was  not  a  bona-Jlde  trade  between  neutral  ports, 
•carried  on  in  neutral  ships,  wa6  the  business,  not  of  Great  Britain,  but 
of  the  United  States  5  and  they  did  repress  it  accordingly,  by  a  strict 
and  rigorous  exercise  of  the  belligerent  rights  of  blockade,  visit,  search, 
aiid  capture. 

In  truth,  however,  although  it  is  several  times  implied,  and  once  as- 
aerted,  that  the  British  government  had  been  repeatedly  informed,  and 
repeatedly  furnished  with  evidence,  that  some  of  these  vessels  were  the 

^Appendix  to  Case  of  the  Uuited  States,  vol.  vi,  p.  57 ;  Appendix  to  British  Case,  vol. 
v,p.26. 


"(Case  of  the  United  States,  p.  226. 
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property  of  the  contederate  government,  and  ought  to  be  regarded  as 
"  transports,''  no  representation  was  ever  made  on  this  point  till  the 
month  of  January,  1864,  when  some  copies  of  letters  taken  from  a  prize 
were  sent  by  Mr.  Seward  to  Mr.  Adams.  Nor  was  this  information 
fnrnished  as  a  ground  for  legal  proceedings.  Mr.  Seward  only  intimated 
that,  with  the  knowledge  thus  acquired  by  this  Government,  **  the  pol- 
icy pursued  by  the  United  States  in  regard  to  assaults  of  the  blockade 
would  be  modified.^  It  supplied,  indeed,  no  evidence  at  all,  except 
against  two  vessels  which  had  been  already  captured.  In  fact,  it  was 
not  known  then,  and  it  appears  to  be  but  imperfectly  known  even  now, 
when  the  confidential  papers  and  documents  of  the  confederate  govern- 
ment have  fallen  into  the  hands  of  the  Government  of  the  United  States, 
what  vessels  the  confederate  authorities  had  control  over  or  interest  in 
at  diflerent  times,  whether  as  owners,  charterers,  or  freighters,  and  how 
far  their  control  or  interest  was  shared  by  private  speculators. 

The  Case  of  the  United  States  abounds  throughout  with  assertions  to 
the  effect  that  Her  Majesty's  government  must  or  ought  to  have  been 
aware  of  all,  and  more  than  all,  that  became  known  during  the  later 
period  of  the  war,  or  is  known  now.  What  might  possibly  have  been 
discovered  by  an  incesssant  and  indiscriminate  use  of  every  means  by 
which  secret  information  may  be  obtained,  Her  Majesty's  government 
cannot  say ;  but  a  slight  experience  of  administration,  a  very  slender 
acquaintance  with  judicial  records,  is  suflBcient  to  convince  any  one  that, 
in  matters  of  this  nature,  secrecy  or  disguise,  where  there  is  any  motive 
for  securing  it,  is  not  difficult  of  attainment;  and  that  a  lurking  and 
undisclosed  interest  in  a  ship,  a  cargo,  a  contract,  a  trading-speculation, 
is  a  thing  easy  to  concceal,  and  hard  to  detect.  Such  experience  can 
hardly  be  quite  unknown  to  the  Government  of  the  United  States. 

During  the  whole  period  of  the  civil  war  the  sea  was  open  to  the 
United  States,  and  they  had  access,  in  common  with  other  nations  at 
peace  with  Great  Britain,  to  the  workshops,  markets,  and  sea-ports  of 
this  country.  What  military  supplies  they  purchased  here,  how  they 
paid  for  them,  in  what  vessels  and  in  what  manner  they  transported 
them  to  America,  were  matters  into  which  Her  Majesty's  government 
never  deemed  itself  bound  to  make  inquisition.  The  complaint  they 
make  against  Great  Britain  is  really  this,  that  the  liberty  allowed  to 
them  was  allowed  equally  to  the  Contederate  States.* 

^Appendix  to  Case  of  the  United  States,  vol.  i,  pp.  741,  745. 

*The  subjoined  extract  from  the  New  York  Times  of  September  21, 1870,  shows  the 
course  pursued  during  the  recent  war  between  France  and  Germany : 

'*  The  steamer  Lafayette,  belonging  to  the  Compa^ie  Transatlantiqne,  sailed  from 
this  port  for  Havre  yesterday  afternoon,  having  on  board  a  very  large  amount  of  ord- 
nance and  ordnance  stores,  together  with  upward  of  250  French  and  Irish  recruits, 
fuUy  equipped  and  prepared  to  volunteer  in  the  French  provisional  army  against  Prus- 
sia. Previous  to  the  departure  of  the  vessel,  Mr.  Johannes  Roesing,  consul  for  the 
North  German  States  in  this  city,  visited  the  IJnited  States  district  attomey^s  office  in 
Chambers  street,  and  demanded  the  seizure  of  the  Lafayette,  on  the  ground  that  she 
was  to  be  used  to  carry  a  military  expedition  against  a  country  at  peace  with  this  gov- 
ernment. It  was  found  that  there  did  not  exist  sufficient  legal  cause  for  the  detention 
of  the  steamer,  and  the  German  consul  then  made  a  complaint  against  133  of  her  pas- 
sengers. He  charged  the  latter,  on  information  and  belief,  with  being  an  armed  and 
organized  company,  intended  for  warlike  purposes  against  the  Prussian  states,  in  vio- 
lation of  the  neutrality  laws.  His  affidavit  was  prepared  by  Hon.  A.  H.  Purdy,  assist- 
ant district  attorney,  and  was  sworn  to  before  Commissioner  Betts.  The  complainant 
was  unable  to  furnish  the  names  of  the  4migr48^  including  the  leaders,  and  the  war- 
rants for  their  arrest  were  accordingly  filled  out  with  fictitious  names. 

•  •  #"«  »  #  • 

"After  the  German  detectives  announced  their  failure  to  recognize  any  of  the  expedi- 
tionary party,  Mr.  McKenzie  took  a  passenger-list  and  used  it  in  expelling  from  the 
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[63]  •!.  Restrictions  on  coaling  at  Nassau. 

2.  Order  of  31st  January,  1862,  in  relation  to  Nassau. 

Her  Majesty's  government  will  not  advert  in  detail  to  some  minor 
complaints  and  inaccuracies  which  occur  in  this  part  of  n.,,r,.t,nr.oD 
the  Case  of  the  United  States.  ^  ""•"^  ''-'*"" 

Two  complaints,  however,  remain  in  connection  with  the  matters  re- 
ferred to  in  the  foregoing  pages,  which  are  treated  as  serious  by  the 
United  States,  though  in  the  view  of  Her  Majesty's  government  they 
have  nothing  to  do  with  the  questions  referred  to  the  tribunal. 

One  of  these  is  founded  on  the  regulation  enforced  by  the  colonial 
authorities  at  Nassau,  that  a  belligerent  government  should  not  be 
suffered  to  store  coal  at  that  port  for  the  use  of  its  armed  ships  of  war ; 
the  other,  on  the  orders  subsequently  issued  by  Her  Majesty's  govern- 
ment, whereby  the  ships  of  war  and  privateers  of  both  belligerents  were 
prohibited  from  entering  the  ports  or  waters  of  the  Bahama  Islands, 
unless  by  special  leave  of  the  governor,  or  under  stress  of  weather. 

The  circumstances  under  which  the  first  of  these  two  complaints  arose 
are  succinctly  stated  in  Earl  Enssell's  note  to  Mr.  Adams  of  the  25th 

YeHsel  all  those  whose  names  were  not  on  it.  Preeinely  eighty-three  Frenchmen  lost 
their  passage  in  this  manner.  These  were  all  bound  for  the  French  army.  Their  pas- 
Hage-tickets  were  to  have  been  given  to  them  by  the  French  committee  of  this  city, 
but  had  not  been  purchased  at  the  time  of  their  expulsion.  They  were  quite  indignant 
on  acconnt  of  the  agent's  maneuver,  and  were  loath  to  leave  the  pier,  trusting  that 
they  might  get  on  board  at  the  last  moment.  Among  the  passengers  who  were  pur- 
chasers of  tickets,  and  who  remained  on  the  Lafayette,  were  the  leaders  of  the  volun- 
teers, and  over  250  <fmt47f*<^«  are  destined  for  their  native  land.  No  attempt  was  made 
by  the  deputy  marshals  to  interfere  with  arms  and  ammunition  on  the  steamer,  con- 
sisting of  120,000  rounds  and  several  thousand  Remington  ritles.  Mr.  McKenzie  was 
extremely  dissatisfied  with  the  action  of  the  North  German  consul,  and  intimated  his 
intention  of  bringing  the  matter  before  the  proper  authorities.  The  last  seen  of  tlie 
Lafayette  was  off  the  Battery,  at  which  time  she  was  fast  steaming  out  to  sea.  It  was 
confidently  rei)orted  that  she  was  joine<l  in  the  lower  bay  by  the  French  corvette 
Latouche  Tooville,  Captain  Bassett,  with  four  guns  on  board  and  a  crew  of  eighty  men. 

"  The  Lafayette  was  to  have  sailed  on  Saturday  last — her  regular  day— but  was  then 
detained  by  an  order  from  the  French  minister  of  war  at  Paris,  who  desired  that  she 
should  carry  out  certain  munitions  of  war  and  supplies,  intended,  it  is  alleged,  for  the 
French  army.  Her  mails  were  kept  back  until  yesterday,  and  then  left  with  the  ve«- 
bel.  The  supplies,  &c.,  consisted  of  Remington  breech-loaders,  to  the  number  of  6,000 
cases — some  persons  say  more— several  million  rounds  of  ammunition,  a  large  number 
of  revolvers  and  other  small-arms,  and  a  considerable  quantity  of  provisions.  She 
commenced  taking  in  this  portion  of  her  cargo  on  Friday,  and  was  engaged  day  and 
night  to  the  hour  of  her  departure,  and  even  after  she  sailed  a  lighter  arrived  with 
cases  of  arms  which  came  too  late  to  be  shipped. 

"  It  is  stated  by  some  persons  on  the  wharf,  with  one  of  whom  our  reporter  conversed, 
that  the  cases  have  the  marks  of  the  ordnance  officer  at  Governor's  Island.  It  is  not 
improbable  that  these  arms  were  purchased  of  the  United  States  Government,  as  Mr. 
McKenzie,  the  agent  of  the  line,  informed  our  reporter,  on  Monday,  that  this  Govern- 
ment were  fully  aware  of  the  purchase  and  proposed  shipment  of  these  arms,  and 
offered  no  objection." 

The  New  York  and  Havre  line  of  steamers,  of  which  the  Lafayette  was  one,  held  at 
the  time  a  contract  with  the  French  government  for  the  carriage  of  the  mails.  In 
October,  1870,  a  telegram  was  received  at  New  York  from  M.  Cr^mieux,  a  member  of 
the  Fiench  provisional  government,  ordering  that  the  steamers  of  this  line  should  be 
held  exclusively  for  freight  to  be  forwarded  on  account  of  the  government.  Under 
this  order  the  packets  continued  to  carry  arms  and  munitions  of  war  in  large  quanti- 
ties from  the  United  States  to  France.  It  appears,  further,  from  the  recent  trial  at 
Paris  of  M.  Pence,  French  consul-general  at  New  York,  who  was  charged  with  the 
management  of  the  purchase  and  shipment  of  these  arms,  that  four  vessels,  the  City  of 
Buenos  Ayres,  Concordia,  Riga,  and  Arcadia,  were  chartered  and  freighted  with  arms, 
by  Messrs.  Remington  &  Sons,  for  the  French  government,  and  two  others,  the  Erie 
and  Ontario,  by  an  assent  of  the  French  consul-general  for  the  same  purpose,  thus  be- 
coming **  transports"  in  the  sense  in  which  the  word  is  used  in  the  Case  of  the  United 
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March,  1862.^  It  will  be  observed  that  two  vessels  arrived  at  Nassau 
laden  with  coal  which  had  been  shipped  at  Philadelphia  by  order  of  the 
United  States  Kavy  Department ;  that  the  United  States  consul  desired 
to  store  this  coal  for  the  use  of  ships  of  war  under  the  flag  of  his  gov- 
ernment resorting  to  the  colony ;  that  this  was  objected  to  by  the 
[64J  local  authorities,  and  that  the  objection  led  to  ^remonstrances  on 
the  part  of  the  consul  and  of  the  commander  of  the  United 

v.riou.compi.inu  Statcs  sWp  Flambcau,  which. arrived  while  the  correspond- 
i'^i  gIJISJ  bJu-  ence  was  proceeding.  It  was  urged  by  the  latter  that  both 
'^°'  the  United  States  ships  James  Adger  and  the  confederate 

ship  Kashville  had  been  suffered  to  coal  at  Southampton,  and  that  this 

Restriction,  on  ^88  2h  prcccdent  in  favor  of  granting  the  facilities  now  asked 
coaling  «t  N.Mau.  ^^  Nassau.  It  was  pointed  out  in  reply  that  the  cases  were 
not  parallel.  Those  vessels  were  several  thousand  miles  distant  from 
their  respective  homes,  and  to  them  consequently  coal  was  an  artide  of 
real  necessity,  whereas  the  Flambeau  was  within  a  very  short  distance 
of  the  p<)rts  of  her  own  nation — Key  West,  for  instance — where  all  her 
necessities  could  readily  have  been  supplied.  In  obtaining  coal  at 
Kassau,  therefore,  there  could  be  no  other  object  than  that  of  enabling 
her  to  continue  what  was,  in  fact,  to  some  extent,  a  blockade  of  the 
port. 

The  commander  of  the  Flambeau  replied,^  protesting  against  such  a 
construction  being  placed  on  his  presence,  and  declaring  that  he  was 
strictly  enjoined  to  respect  the  rights  of  neutrals. 

It  appears,  however,  from  a  letter  addressed  by  the  governor  to  the 
British  commodore  at  Havana,  dated  December  12,  1861,  that  the 
Flambeau  constantly  kept  her  steam  up  ready  for  instant  movement, 
and  there  was  a  report  that  she  intended  to  cut  out  the  Gladiator,  or  to 

States.  No  objection  -was,  however,  raiseil  to  their  sailing  by  the  United  States  Gov- 
ernment. The  New  York  Times  of  the  30th  of  March,  1871,  gives  the  following  state- 
ment of  the  snn plies  forwarded  by  these  and  other  vessels : 

"  The  steamship  St.  Laurent  sailed  yesterday  with  her  last  consignment  of  arms  and 
munitions  of  war  for  France.  She  carried  among  her  cargo  1,676  cases  of  cartridges, 
574  cases  of  harness,  1,444  cases  of  rifles,  205  oases  of  bayonets,  and  67  cases  of  projec- 
tiles. The  whole  cargo  was  valued  at  $708,955.50.  This  makes  nineteen  cargoes  of 
arms  sent  to  Havre  since  the  war  began,  the  previous  shipments  being  as  follows : 


Date. 


Steamers. 


Gang. 


September  3 Pereire  . 

S<?pteraber  20 i  Lafayette. 


October  4 
October  20.... 
October  29... 
November  2. . 
November  7 . . 
November  15. 
November  2ri. 
November  28 
December  13 

JaDuary? 

January  4 

January  14... 
January  21... 
February  <».. 

February  13 Riga. 

MMtsh  1 Pereire 


Ville  de  Pariu.. 
St.  Laurent.... 

Pereire 

Avon 

Ontario 

Lafayette 

Erie 

Ville  de  Paris. 

Pereire 

Concordia 

Lafayette. 


City  of  Bnenoe  Ayrea. 

Ville  de  Paris 

Washington 


Total..  609,531 


2,155 
15,840 
45,033 
16,923 

104,870 
58,340 
72,540 
50,660 

120,800 
11,760 
14,100 
25,180 
37,000 
8,240 
26.100 


Cartridge( 


Value. 


462,500 

3,955.000 

9,434,000 

10.  299, 880 

2,1«4,000 

11.500,000 

17, 785, 552 

9,538,736 

16,  818, 120 

12,399.320 

8,164,000 

158, 751 

4,671.000 

1, 317, 000 

2,887,000 

2,275,820 


3,160,000 


117,082,379 


•59,196 
417,633 
915,487 
562,785 
784.575 
707,000 
1, 764, 655 
930,354 
1,744,080 
1,053,205 
636,238 
834,000 
754,275 
448,400 
747, 451 
421,940 
731,380 
398,776 


13, 810, 779 


It  appears,  from  the  official  report  of  the  Secretary  at  War,  that  the  sales  of  ord- 
nance stores  by  the  Government  of  the  United  States  in  the  year  1870-71  amoanted, 
in  the  aggregate,  to  $10,000,000: 

^  Appendix  to  Case  of  United  Stat>e8,  vol.  i,  p.  346. 

^  Appendix  to  Case  of  United  States,  vol.  vi,  p.  51. 
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seize  that  vessel  immediately  after  leaving  the  port.^  The  consal  of 
the  United  States,  in  a  dispatch  ta  his  Government  of  the  following  day, 
stated  that  ^^  the  captain  of  the  Flambeau  is  watching  intently  the 
movements  of  these  rebel  steamers."'  The  consul  notices  that  '^an 
English  man-of-war  has  arrived,  and  several  more  are  telegraphed  as  in 
sight,''  and  he  does  not  doubt  that  every  protection  will  be  a^rded  to 
the  Gladiator,  and  every  means  afforded  to  facilitate  her  escape. 

The  attorney-general  of  the  colony  advised  the  governor  that,  though 
it  might  be  in  accordance  with  the  regulations  issued  by  Her  Majesty's 
government  to  suffer  coal  to  be  supplied  to  an  armed  vessel  of  either 
belligerent,  putting  into  port  under  ordinary  circumstances,  and  desir- 
ous of  obtaining  a  supply  of  coal  in  the  ordinary  mode  by  purchase 
in  the  market,  such  was  not  the  case  of  the  Flambeau,  or  of  the  coal  in 
question.  He  therefore  advised  that  the  restrictions  placed  on  the  use 
of  that  coal  should  be  continued,  and  that  reference  should  be  made  to 
the  home  government  for  instructions. 

The  dispatches  reporting  these  facts  .were  received  at  the  foreign  office 
from  the  admiralty  and  colonial  office  on  the  15th  and  16th  of  January, 
1862,  and  the  question  was  at  once  referred  to  the  law-officers  of  the 
Crown.  Their  opinion  was  that  the  governor  had  acted  properly  in  re- 
fusing to  allow  the  proposed  coal-depot  to  be  formed  at  Nassau.  The 
fonnation  or  permission  of  such  a  depot  for  a  purpose  so  directly  con- 
nected with  belligerent  operations  would  be  inconsistent  with  the  neu- 
trality of  Great  Britain.^ 

One  of  the  vessels  laden  with  coal  appears  to  have  been  sent  back 
at  once  by  the  United  3tates  consul.  The  other,  the  Caleb  Stetson,  re- 
mained in  the  harbor  with  the  coal  on  board,  and  does  not  seem  to  have 
suffered  any  injury  from  the  serious  leak  previously  reported  by  the 
consul,  as  rendering  necessary  the  transshipment  of  her  cargo  to  the 

Flambeau.^ 
f65J         ♦  Kepresentations  on  this  subject  were  made  by  Mr.  Adams  to 
Earl  Bussell  on  the  24th  of  February,  1862.    Lord  BusseU  replied, 
on  the  25th  of  March,  explfuning  the  governor's  proceedings,  and  Mr. 
Adams,  though  apparently  dissatisfied,  did  not  pursue  the  subject.^ 

The  attempts  of  the  United  States  to  form  coal-depots  for  their 
cruisers  at  British  ports  were  not  confined  to  Nassau.  They  had  simul- 
taneously sent  vessels  laden  with  coal  for  the  same  purpose  to  Bermuda, 
(which  was  likely  to  prove  a  convenient  station,)  consigned  in  a  similar 
manner  to  their  consul  there.  The  governor,  on  learning  that  the  con- 
duct of  the  authorities  at  Nassau  in  preventing  such  a  depot  had  been 
approved,  informed  the  United  States  consul  that  it  had  been  decided 
not  to  allow  the  formation  in  any  British  colony,  either  by  the  Govern- 
ment of  the  United  States  or  by  that  of  the  so-called  Confederate  States, 
of  a  depot  for  the  use  of  their  respective  vessels  of  war.^ 

The  orders  of  the  31st  of  January,  1862,  issued  shortly  after  the 
occurrences  at  Nassau,  laid  down  general  rules  to  be  observed  ^  oh^j*  ?S<b  •  J"/^ 
in  all  the  ports  of  the  United  Kingdom,  and  of  Her  Maj-  ui^^ionm.J/'^ 
esty's  colonial  possessions,  as  to  the  admission  of  armed  ships  of  either 
belligerent,  the  time  during  which  they  might  be  allowed  to  remain, 
and, the  conditions  under  which  they  might  be  suffered  to  receive  coal 

*  Appendix  to  Britiah  Case,  vol.  v,  p.  27. 
"Appendix  to  Case  of  United  States,  p.  47. 
^Appendix  to  British  Case,  vol.  v,  p.  31. 

<  Appendix  to  Case  of  the  United  States,  vol.  vi,  pp.  46,  53. 

*  Appendix  to  Case  of  United  States,  vol.  i,  p.  346. 

*  Appendix  to  British  Case,  vol.  v,  p.  8.  r^  ^ 
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and  other  supplies.  These  orders  at  the  same  time  closed  the  ports  and 
waters  of  the  Bahama  Islands  to  the  ships  of  war  and  privateers  of 
both  belligerents.  They  will  be  referred  to,  as  regards  their  general 
operation,  in  a  later  part  of  this  Counter  Case  j  and  ample  materials  will 
be  supplied  for  judging  whether  they  were  or  were  not  fairly  executed, 
and  whether  it  was  by  confederate  ships  or  by  ships  of  the  United 
States  that  the  hospitalities  of  British  ports  were  the  more  largely 
iised. 

In  the  definition  of  neutral  duties  produced  in  the  earlier  portion  of 
the  Case  of  the  United  States,^  a  definition  which  purports  to  lay  down 
^'principles''  and  "doctrines  of  international  law,"  and  to  be  "in  har- 
mony with  the  views  of  the  best  publicists,''  it  is  affirmed  that  "  the  ports 
or  waters  of  the  neutral  are  not  to  be  made  the  base  of  naval  opera- 
tions by  a  belligerent."  "Ammunition  and  military  stores  for  cruisers 
cannot  be  obtained  there;  coal  cannot  be  stored  there  for  successive 
supplies  to  the  same  vessel,  nor  can  it  be  furnished  or  obtained  in  such 
supplies."  It  might  have  been  reasonably  supposed,  therefore,  that  the 
course  pursued  by  the  authorities  at  Nassau,  in  the  case  of  the  Flam- 
beau and  her  coal-ships,  would  have  merited  the  approval  of  the  Qov- 
ernment  of  the  United  States,  instead  of  being  denounced  as  a  violation 
of  neutrality.  The  restriction  in  question  is  not  indeed  commanded,  as 
the  Government  of  the  United  States  supposes  it  to  be,  by  any  rule  of 
international  law,  but  it  may  be  imposed  by  any  neutral 'power  which 
thinks  fit  to  do,  and  was,  under  the  circumstances  of  the  case,  clearly 
proper  and  convenient. 

The  same  observation  applies  to  the  orders  of  the  31st  January,  1862. 
It  is  undeniably  within  the  competence  of  a  neutral  government  to  close, 
if  it  think  fit,  all  its  ports,  or  any  selected  ports  within  its  dominions, 
to  belligerent  ships  of  war.  This  has  frequently  been  done.  Thus,  in 
1820,  during  the  war  between  Spain  and  the  Spanish- American  Kepnb- 
lics,  an  act  of  Congress  was  passed,  on  the  recommendation  of  the 
President,  by  which  it  was  enacted  that  no  foreign  armed  ship  should 
enter  any  other  harbor  than  Portland,  Boston,  New  London,  New  York, 
Philadelphia,  Norfolk,  Smithville,  Charleston,  or  Mobile,  unless  in  case 
of  distress,  stress  of  weather,  or  pursuit  by  the  enemy.  This  act  was 
to  continue  in  force  for  two  years.  In  determining  to  make  such  a  selec- 
tion, and  in  designating  particular  ports  for  the  purpose,  the  neutral 
government  has  to  consult  its  own  judgment  only.  But  where  any  par- 
ticular port  or  place  is,  from  geographical  situation  or  local  circum- 
stances, liable  to  be  made  use  of  by  both  belligerents  or  either  as  a 
station  or  base  for  naval  operations,  it  becomes  a  simple  measure  of 
ordinary  prudence  and  precaution. 

To  prevent  the  Bahama  Islands  from  being  used  for  this  purpose  was 
the  avowed  intention  both  of  the  restriction  on  coaling  enforced  at 
Nassau  and  of  the  subsequent  order.  These  islands  were  so  near 
to  the  American  coast  that  the  liberty  to  resort  to  them  could  not 
be  valuable  to  either  belligerent  for  any  other  purpose,  unless  it  were 
to  the  belligerent  whose  own  harbors  were  under  blockade,  and  to 
whom,  therefore,  the  exclusion  must  necessarily  be  more  unfavorable 
than  to  the  other.  What,  then,  is  the  grievance  of  the  United 
States !  It  is,  that  the  United  States  cruisers  were  precluded  from 
using  the  Bahamas  for  belligerent  operations.  Nassau  was  frequently 
visited  by  blockade-runners,  and  was  within  a  moderate  distance  of 
Charleston  and  Savannah;  it  was,  therefore,  a  convenient  station 


» Pages  148, 167, 168, 169. 

Digitized  by  VjOOQ IC 


COUNTER   CASE    OF    GREAT   BRITAIN.  289 

and  port  of  call  for  cruisers  employed  to  watch  and  capture  block- 
ade-runners. Thus  it  is  explained  that  "further  stay  of  the 
[66J  United  States  •vessels  of  war  was  useless''  when  the  expe- 
dient was  adopted  of  sending  in  cargoes  in  light  and  speedy 
vessels.  Further  stay  was  useless,  because  the  cruiser  waiting  in  port 
could  not  overtake  and  capture  these  light  and  speedy  vessels.  If  ships 
carrying  contraband  and  other  goods  to  blockaded  ports  in  the  Confed- 
erate States  were  suflfered  to  repair  to  the  colony,  United  States  cruisers 
ought,  it  is  said,  to  have  been  suffered  to  repair  thither  likewise  for  the 
purpose  of  watching  for  and  making  prize  of  those  ships  and  their  car- 
goes. That  the  port  would  in  the  latter  case  have  been  used  as  a  sta- 
tion for  hostilities,  and  a  point  of  departure  for  naval  operations,  and 
that  it  was  not  so  used  in  the  former  case,  is  a  distinction  which  seems 
to  escape  the  notice  of  the  Government  of  the  United  States. 

The  rigorous  definition  of  the  duties  of  a  neutral  furnished  in  the 
third  part  of  the  Case  of  the  United  States  seems  to  be  forgotten  in  the 
fonrtji  part.  The  stringent  rules  by  which  the  abuse  of  neutral  ports 
by  belligerent  vessels  was  to  be  prevented  have  now  disappeared,  and 
the  measures  adopted  to  guard  against  that  abuse  are  reckoned  among 
the  cases  "  wherein  Great  Britain  failed  to  perform  her  duties  as  a 
neutraL" 

19  A— n 
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[67]  *PART    V. 


THE  SUMTER  AND  NASHVILLE. 


Having  examined  the  miscellaneous  charges  preferred  against  Great 
^  Britain,  but  not  falling  within  the  limits  of  the  reference  to 
p..mte"r^«nd  /A"  axbitration,  such  as  those  which  regard  the  traffic  in  arms 
'^'"*'  and  military  supplies,  Her  Majesty's  government  now  ap- 

proaches that  part  of  the  Case  in  which  the  Government  of  the  United 
States  at  length  proceeds  to  specify  the  vessels  to  which  its  claims 
relate,  the  failures  of  duty  which  it  alleges  in  respect  of  them,  and 
the  nature  of  the  claims  on  account  of  those  alleged  failures  of  duty. 
The  wide  conceptions  of  neutral  obligation  which  had  been  previously 
presented  to  the  tribunal  here  assume  a  concrete  form,  and  are  made 
the  basis  of  actual  demands  upon  a  neutral  power ;  and  we  ^re  thus 
enabled  to  understand  what  those  conceptions  really  mean,  to  what 
lengths  the  Government  of  the  United  States  is  prepared  (if  we  may 
judge  from  the  Case)  to  carry  them,  and  what  is  the  code  of  interna- 
tional duty  which  it  proposes  to  enforce  against  neutrals,  and  asks  the 
arbitrators  to  sanction. 

The  first  vessels  in  the  list  are  the  Sumter  and  Nasliville.  There  is 
no  material  dispute  as  to  the  facts  relating  to  these  two  ships.  Both  of 
them  were  fitted  out  and  armed  for  war  in  confederate  ports,  were  there 
commissioned  as  public  ships  by  the  president  of  the  Confederate  States, 
and  thence  dispatched  to  cruise  under  that  commission.  Up  to  that 
time  neither  of  them,  so  far  as  appears,  had  ever  been  in  a  British  port. 
Jn  respect,  therefore,  of  the  original  outfit  and  equipment  of  these  ships, 
the  United  States  have  found  themselves  unable  to  suggest  any  fault 
on  the  part  of  Great  Britain,  or  to  bring  any  charge  against  her.  Nor 
is  it  suggested  that  either  of  them  obtained  men,  arms,  or  other  military 
supplies,  or  augmented  or  renewed  in  any  manner  her  military  equip- 
ment within  British  ports  or  waters. 

THE  SUMTER. 

The  history  of  the  Sumter  has  been  accurately  related  in  the  British 
Case.    It  will  have  been  observed  that  she  was  a  steamship, 
Thesumtrr.  purchascd  lu  a  confederate  port  about  or  soon  after  the  time 

of  the  commencement  of  the  war,  by  the  navy  department  of  the  gov- 
ernment of  the  Confederate  States ;  that  she  had  received  a  crew,  and 
was  being  actively  prepared  for  war  before  the  end  of  April,  1861,  and 
upward  of  a  fortnight  before  the  date  of  Her  Majesty's  proclamation  of 
neutrality;  that  she  put  to  sea  as  a  commissioned  cruiser  of  the  Con- 
federate States  on  the  30th  June,  1861 ;  that  she  entered  in  succession, 
during  the  period  of  her  cruise,  the  Spanish  port  of  Cienfuegos,  the 
Dutch  port  of  Saint  Anne's,  Curacoa,  the  Venezuelan  port  of  Puerto 
Cabello,  the  British  i>ort  of  Triniaad,  the  Dutch  port  of  Paramaribo, 
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the  Brazilian  port  of  San  Juan  de  Maranham,  the  French  ports  of  Port 
Eoyal  and  Saint  Pierre,  in  Martinique,  the  Spanish  i)ort  of  Cadiz,  and 
the  British  port  of  Gibraltar.  In  each  of  those  ports  she  was  received 
as  a  commissioned  ship  of  war.  At  Cienfuegos,  Cura^oa,  Paramaribo, 
Trinidad,  Maranham,  and  Martinique,  she  was  suitered  to  renew  her 
stock  of  coal  and  provisions.  At  Cura^oa  she  appears  to  have  staid 
seven  days;  at  Paramaribo,  twelve;  at  Maranham,  nine;  at  Martinique, 
fourteen ;  at  Cadiz,  thirteen.^  The  period  of  time  which  elapsed  be- 
tween the  dates  at  which  she  was  suffered  to  coal  at  various  ports 
appear  to  have  been  as  follows,  namely,  from  Cienfuegos  to  Oura^oa, 
ten  days ;  from  Cura9oa  to  Trinidad,  six ;  from  Trinidad  to  Paramaribo, 
fourteen ;  from  Paramaribo  to  San  Juan  de  Maranham,  six ;  from  thence 
to  Martinique,  fifty-five ;  from  Martinique  to  Cadiz,  forty-two.  As  to 
the  quantity  of  coal  which  she  took  on  board,  she  appears  to  have  ob- 
tained 100  tons  at  Cienfuegos,  120  tons  at  Curagoa,  80  at  Trinidad,  125 
at  Paramaribo,  and  100  at  Maranham.^  At  Martinique  she  received,  by 
the  written  permission  of  the  governor,  a  sufficient  stock  to  carry  her 
across  the  Atlantic.  At  Trinidad  she  had  applied  for  leave  to  pur- 
[6S]  chase  coal  from  the  govem*ment  stores,  but  this  request  was  re- 
fused, and  she  procured  it  from  private  merchants.  The  question , 
whether  she  was  properly  received  as  a  ship  of  war,  or  ought  to  have 
been  treated  as  a  pirate,  was  raised  by  the  United  States  on  two  occa- 
sions before  she  touched  Trinidad,  ^namely,  on  her  arrival  at  Cienfue- 
gos and  Cura5oa  respectively,)- ana  twice  afterward,  namely,  on  her 
HiTival  at  Maranham  and  Martinique,  and  in  every  case  fruitlessly. 
The  right  of  neutral  power^  to  admit  her  to  the  ordinary  hospitalities 
of  their  ports,  and  to  receive  her  as  a  ship  of  war  on  the  mere  declara- 
tion of  her  commander,  was  upheld  and  defended  in  long  and  carefully 
reasoned  state  papers  by  the  governments  of  Brazil  and  the  Nether- 
lands,^ and  was  afterward  as  firmly  maintained  by  France. 

Of  the  prizes  taken  by  the  Sumter,  eleven  were  captured  before  she 
put  in  at  Trinidad;  none  between  the  date  of  her  leaving  Trinidad  and 
that  of  her  arriving  at  Paramaribo,  where  she  took  in  fresh  supplies  of 
coals  and  provisions;  two  between  Paramaribo  and  Puerto  Cabello; 
three  after  leaving  Martinique.* 

It  will  have  been  observed  that  at  Gibraltar  the  Sumter  was  disarmed 
and  dismantled;  her  ciew  were  dismissed;  she  was  sold,  sent  to  Liver- 
pool, and  never  afterward  used  for  war.  She  had  arrived  at  Gibraltar 
before  the  issue  of  the  orders  of  3l8t  January,  1862,  which  limited 
the  period  during  which  belligerent  vessels  of  war  were  to  be  suffered 
to  remain  in  British  ports.  Those  orders,  therefore,  could  not  with 
justice  have  been  applied  to  her.  When  she  left  Gibraltar  she  left  it 
unarmed,  and  at  the  mercy  of  any  United  States  ship  which  might  fall 
in  with  her. 

On  these  facts,  the  United  States  ask  the  arbitrators  to  find  and  certify 
that  Great  Britain  '^  failed  to  fulfill  the  duties  set  forth  in  the  three  rules 
in  Article  VI  of  the  treaty  of  Washington^  or  recognized  by  the  prin- 
xjiples  of  international  law  not  inconsistent  with  such  rules;"  and  they 
ask  that,  in  considering  the  amount  to  be  awarded  to  the  United  States, 

'  Appendix  to  British  Case,  vol.  vi,  pp.  1, 69, 81, 103, 112, 116 ;  also  Semmes's  "Adven- 
tures Afloat/'  pp.  139, 147, 154, 160,  Idl,  187, 197, 206, 210, 216, 232, 260, 297, 304. 

-Appendix  to  British  Case,  vol.  ii,  p.  5 ;  vol.  vi,  pp.  2, 69, 84 ;  Semmes's  ** Adventures 
Afloat,"  p.  145. 

'These  dispatches  wiU  he  found  printed  in  full,  Appendix,  vol.  vi,  pp.  12,29,35,75, 
^4,92,98. 

^See  list  given  in  Appendix  to  Case  of  the  United  States,  vol.  iv,  p.  473^ 
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should  the  tribanal  exercise  the  power  to  award  a  gross  sum,  '*  the 
losses  of  individuals  in  the  destruction  of  their  vessels  and  cargoes  by 
the  Sumter,  and  also  the  expenses  to  which  the  United  States  were  put 
in  the  pursuit  of  that  vessel,  may  be  taken  into  account  ^ 

So  far  as  Her  Majesty's  government  is  able  to  understand  the  grounds 
of  this  demand,  (setting  aside  the  accusation  of  ''  habitually  insincere 
neutrality"  against  Great  Britain,)  they  appear  to  be  as  follows: 

'*  1.  That  the  Sumter  was  furnished  with  an  excessive  supply  of  coal 
at  Trinidad,  which  supply  enabled  her  to  inflict  the  subsequent  injuries 
she  did  on  the  commerce  of  the  United  States."* 

We  have  here  an  application  of  the  novel  principle  asserted  in  the 
third  part  of  the  Case.  The  arbitrators  had  here  been  told  that "  if,  in 
these  days,  when  steam  is  a  power,  an  excessive  supply  of  coal  is  put 
into  the  bunkers  "  of  a  belligerent  cruiser  in  a  neutral  port,  the  neutral 
government  will,  according  to  the  general  principles  of  international 
law,  *'  have  failed  in  the  performance  of  its  duty."  They  had  been  told 
that,  in  order  to  prevent  this,  the  neutral  government  is  bound  to  apply 
a  "  wakefulness  and  watchfulness  proportioned  to  the  exigencies  of  the 
case  and  the  magnitude  of  the  interests  involved."  The  local  authori- 
ties must,  therefore,  estimate  with  precision  the  quantity  of  fuel  which 
will  probably  be  necessary,  taking  into  account  the  sailing  qualities  of 
the  vessel,  to  bring  her  to  her  nearest  port,  and  to  watch  with  the  ut- 
most jealousy  lest  she  should  procure  more.  For  any  failure  in  thia 
respect,  compensation  in  money  is  to  be  paid  to  the  other  belligerent  by 
the  neutral  nation.  The  arbitrators  are  asked  4o  allirm  by  their  award 
this  supposed  rule  of  international  law,  ai^d,  in  a  case  where  a  cruiser,, 
distant  more  than  1,000  miles  from  home,  has  purchased  no  more  than 
eighty  tons  of  coal  in  a  neutral  port,  to  charge  the  neutral  nation  with 
the  value  of  all  captures  made  by  the  cruiser,  and  the  cost  of  fitting 
out  and  keeping  at  sea  all  vessels  that  may  have  been  directed  to  look 
after  her. 

It  must  be  conceded  that  this  view  of  international  law  opens  a  suffi- 
ciently alarming  prospect  to  neutral  powers.  Happily,  it  is  as  com- 
pletely erroneous  in  principle  as  it  would  be  intolerably  unjust  in  prac- 
tice. 

International  law  sets  no  limit  to  the  quantity  of  coal  which  may  be 
obtained  by  a  belligerent  cruiser  in  a  neutral  port.  There  is  no  such 
thing,  therefore,  as  an  "  excessive  "  supply.  Whatever  such  a  vessel 
may  require  for  repairing  or  renewing  her  sailing  or  steaming  power, 
may  lawfully  be  furnished  to  her ;  supplies  of  arms  or  munitions  of  war, 
repairs  or  alterations  of  her  structure  or  equipment,  serving  to  augment 
her  ifrarlike  force  and  directly  applicable  to  that  purpose,  she  may 
[69]  not  lawfully  receive.  The  general  ^consent  of  nations  has  drawn 
this  line,  and  it  draws  no  other.^  Even,  however,  if  there  had 
been  any  foundation  for  the  pretended  rule,  what  proof  have  the  United 
States  given  that  it  was  infringed  !  Where  is  the  evidence  that  the 
supply  of  coal  to  the  Sumter  at  Trinidad  was  more  than  enough  to- 


>  Page  327. 

^  Page  324. 

3  The  instructions  of  1793  have  already  been  referred  to  : 

^'Equipments  in  the  ports  of  the  United  States  of  vessels  of  war  in  the  immediate 
service  of  the  government  of  any  of  the  belligerent  parties,  which,  if  done  to  other 
vessels,  wonld  be  of  a  doubtful  nature,  as  being  applicable  either  to  commerce  or  war,, 
are  deemed  lawful/' 

"  Equipments  of  vessels  in  the  ports  of  the  United  States,  which  are  of  a  nature  solely 
adapted  to  war,  are  deemed  unlawful." 
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carry  her  Lome  f  There  is  none  whatever.  The  Sumter  procured  coal 
at  a  port  in  a  British  colony,  as  she  procured  it  before  and  afterward 
At  Spanish,  Dutch,  Brazilian,  and  French  ports ;  in  fact,  the  quantity 
she  received  at  Trinidad  seems  to  have  been  less  than  she  got  at  other 
places;  and  it  is  clear  that  each  of  those  powers  is,  according  to  the 
view  of  the  United  States,  equally  liable,  as  regards  this  vessel,  to  the 
entire  claim  which  they  now  make  against  Great  Britain.  If  any  ad- 
ditional fact  could  make  the  answer  of  Great'  Britain  more  complete,  it 
would  be  the  circumstance  that,  in  that  part  of  the  Sumter's  cruise 
within  which  the  coal  she  obtained  at  Trinidad  was  exhausted,  she 
made  not  a  single  capture.^  The  captures  for  which  compensation  is 
claimed  were  ms^e  four  months  afterward,  with  the  aid  of  coal  procured, 
not  at  Trinidad,  but  at  Martinique. 

2.  The  remaining  argument  in  support  of  this  claim  is,  that  the  Sumter 
ought  to  have  been  compelled  to  leave  Gibraltar,  (where,  according  to 
the  United  States  consul,  he  had  himself  made  it  impossible  for  her  to 
procure  coal  for  navigation ;)  and  that  she  was  transferred  while  in  that 
port,  by  a  sale  which  is  alleged  to  have  been  fictitious,  but  which  ap- 
pears from  an  intecepted  letter  produced  by  the  United  States  to  have 
been  real.*  Whether  it  was  fictitious  or  not,  was  a  question  into  which 
it  was  not  the  duty  of  the  British  government  to  inquire,  nor  was  it  a 
matter  of  much  importance  to  the  United  States.  If  the  sale  was  real, 
the  confederate  government  parted  with  the  ship  and  got  the  money ; 
if  it  was  merely  nominal,  they  got  no  money  but  retained  the  right  to 
the  ship.  How  the  circumstance  that  she  lay  in  port,  disarmed  and 
without  a  crew,  from  January,  1862,  to  February,  1863,  or  the  sale  of 
her  in  December,  1862,  to  a  real  or  nominal  purchaser,  could  have  ena- 
bled her  to  make  prizes  in  the  year  1861,  is  not  explained  to  the  arbitra- 
tors. All  her  captures  having  been  previously  made,  the  United  States 
suffered  no  loss  in  consequence  of  anything  which  happened  after  she 
entered  the  port  of  Gibraltar.  Even  if  this  had  been  otherwise,  in 
what  respect  do  the  facts  alleged  by  the  United  States  involve  any 
failure  of  neutral  duty  t  Orders  were  issued  by  Her  Mjyesty's  govern- 
ment, on  the  30th  of  January,  1862,  that,  if  any  ship  of  war  or  privateer 
of  either  belligerent  should  after  the  time  when  the  orders  should  be 
first  notified  and  put  in  force  in  the  United  Kingdom  or  in  any  colony 
or  dependency  of  the  Crown,  enter  any  port,  roadstead,  or  waters  of  the 
United  Kingdom,  or  of  any  such  colony  or  dependency,  she  should  be 
required  to  depart  within  twenty-four  hours,  or,  if  in  need  of  supplies 
<iv  repairs,  as  soon  as  possible  after  the  expiration  of  that  period.  The 
Sumter  reached  Gibraltar  several  weeks  before  these  orders  had  been 
cither  notified  or  issued.  The  orders  were  therefore  violated,  (it  seems 
to  be  argued,)  to  the  detriment  of  the  United  States,  by  suffering  her  to 
remain  in  port  even  when  disarmed  and  without  officers  or  a  crew. 
Her  Majesty's  government  is  unable  to  follow  this  train  of  reasoning. 
It  cannot  be  admitted  that  this  government  was  under  any  obligation 
to  enforce  orders  different  from  those  which  it  had  made,  and  inflict  on 
a  vessel,  actually  in  a  British  i>ort,  the  injustice  of  subjecting  her  to  the 
operation  of  an  extremely  stringent  rule,  of  which  she  could  have  had 
no  notice  when  she  entered,  and  which,  if  enforced  against  her,  would 
have  exposed  her  to  certain  capture  or  destruction. 

"The  sale,''  it  is  added,  **  was  a  palpable  evasion.''    "The  purchase  of 
43hips  of  war  belonging  to  enemies  is  held  in  British  courts  to  be  invalid." 


>  Appendix  to  Case  of  the  United  States,  vol.  vii,  p.  214. 

Ubid.,  p.  71.  Cr\r\n\o 
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It  may  be  presumed  that  what  the  Goverament  of  the  United  States? 
wishes  to  express  is,  that  a  purchase  {flagrante  hello)  of  a  belligerent 
ship  of  war  by  a  neutral,  in  a  neutral  port,  has  been  held  invalid.  This- 
is  declared  to  be  a  "  simple  proposition."  It  is  really  very  simple,  and 
yet  in  the  Case  of  the  United  States  it  seems  to  be  misunderstood,  so  as^ 
to  introduce  a  confusion  as  to  the  relative  rights  of  belligerent  and 
neutral. 

The  sale  of  a  belligerent  ship  of  war,  cooped  up  by  an  enemy  in  a 
neutral  port,  has  been  adjudged  in  a  prize  court  of  that  enemy  to  be 

invalid ;  that  is,  ineffectual  to  transfer  the  ownership  of  the  ves- 
[70]      sel  from  the  belligerent  to  a  neutral,  so  as  to  relieve  •her  from 

the  risk  of  capture.^  This  was  never  denied  by  Earl  Eussell,  nor 
is  it  questioned  by  Her  Majesty's  government.  But  the  transaction^ 
though  invalid  as  against  the  enemy,  is  not  illegal;  it  violates  no  law, 
and  calls  for  no  interference  on  the  part  of  the  neutral  government- 
"Within  the  neutral  jurisdiction,  indeed,  it  is,  if  not  prohibited  by  the 
local  law,  a  perfectly  valid  sale,  conveying  to  the  purchaser  a  title  to 
the  ship,  which  could  be  displaced  only  by  a  regular  sentence  of  con- 
demnation in  the  enemy's  country.  If,  after  the  sale  of  the  Sumter,  the 
British  government  had  protected  or  undertaken  to  protect  her  at  sea, 
as  a  British  ship,  against  capture  by  the  United  States,  the  latter  would 
have  had  just  cause  of  complaint.  But  Earl  Bussell,  instead  of  under- 
taking to  do  this,  expressly  disclaimed,  in  his  note  to  Mr.  Adams  of  the 
15th  January,  1862,  any  intention  of  doing  so.  '*  Her  Majesty's  naval 
and  military  officers  at  that  port  (Gibraltar)  have  received  instructions^ 
not  to  give  any  protection  to  that  vessel  beyond  the  waters  of  Gibral- 
tar." He  gave  Mr.  Adams  all  that  Mr.  Adams  asked — certainly  all  that 
he  had  any  right  to  ask.'-*  The  Sumter  quitted  Gibraltar  unarmed  and 
unprotected  from  capture.  She  was  exposed  to  capture  all  the  way  to 
Liverpool.  She  was  exposed  to  it  when,  as  a  freight-carrying  vessel 
under  the  British  flag,  all  her  warlike  fittings  having  been  carefully 
removed,  she  left  Liverpool  for  a  port  of  the  Confederate  States.  She 
appears  to  have  escaped  it  only  through  the  fault  of  the  United  States 
cruisers  which  had  been  directed  to  take  possession  of  her;  and,  because 
these  cruisers  failed  to  execute  their  orders.  Great  Britain  is  now  called 
upon  to  pay  for  the  expenditure  incurred  in  respect  of  thera,  as  well  as 
for  prizes  the  Sumter  had  previously  made  when  commissioned  as  a  ship 
of  war. 

It  may  here  be  observed  that,  when  the  United  States  minister  in 
London  was  arguing  that  the  sale  of  the  Sumter  ought  to  be  prohibited 
in  Gibraltar,  the  United  States  minister  at  Madrid  had  admitted  that 
it  might  be  allowed  to  take  place  in  Cadiz.  In  a  conversation  with  M. 
Calderon  CoDantes,  on  the  10th  of  January,  1862,  which  Mr.  Perry  after- 

*  This,  and  no  more,  was  decided  by  Lord  Stowell,  in  the  caae  of  the  Minerva,  Robin- 
son's Admiralty  Reports,  vi,  396.  It  is  said  in  the  Case  of  the  United  States  (p  322) 
that,  "  after  reflecting  upon  this  simple  proposition  for  more  than  five  weeks,  Earl 
Russell  denied  it."  Earl  Russell  did  not  deny  it ;  he  pointed  out  the  misapprehension 
of  it  into  which  Mr.  Adams  had  fallen;  and  the  decision  that  the  Sumter  was  not  to  be 
protected,  when  out  of  British  waters,  had  been  announced  and  conveyed  to  the  officers 
of  the  government  at  Gibraltar  more  than  three  months  before.  (See  British  Case,  p. 
19.) 

*  Mr.  Adams  had  asked  "  the  assistance  of  Her  Majesty's  government  to  prevent  any 
risk  of  damage  to  the  United  States  from  a  fraudulent  transaction  in  one  of  her  ports*; 
or,  in  default  of  it,  of  declining  to  recognize  the  validity  of  the  transfer,  should  that 
vessel  subsequently  be  found  by  the  armed  ships  of  the  United  States  sailing  on  tho 
high  seas."    (British  Case,  p.  19.) 
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ward  reported  to  his  own  Government,  the  latter  said,  speaking  of  this 
vessel : 

If  tbey  did  not  chooee  to  go  oat  to  sea  again,  as  they  had  entered,  they  might  stay 
under  the  protection  of  the  Spanish  flag ;  and  indeed  their  ship,  if  she  should  be  sold 
out  of  their  possession  into  honest  han(&,  or  leave  all  her  armament  and  munitions  of 
war,  laying  aside  all  pretensions  to  being  a  war  vessel  or  a  privateer  of  the  so-called 
Confederate  States  or  of  anybody  else,  returning  really  and  honestly  to  her  former 
condition  of  a  merchant  steamer,  might  perhaps  be  liable  to  capture  by  the  Navy  of 
the  United  States,  but  she  might  then  be  repaired  in  Cadiz  without  contravening  the 
royal  decree  of  June  17.* 

THE  NASHVILLE. 

The  case  of  the  Nashville  must  fall  with  that  of  the  Sumter.  The 
supposed  failure  of  international  duty  which  is  alleged  against  Great 
Britain  in  respect  of  the  Nashville  is  merely  this:  that,  having  been 
armed  and  commissioned  as  a  ship  of  war  in  a  confederate  port,  she 
was,  on  three  different  occasions,  admitted  into  British  ports  and  suffered 
to  coal  there. 

In  the  Case  of  the  United  States  we  are  told  that "  she  took  on  board," 
at  St.  Geprge's,  Bermuda,  "  by  permission  of  the  governor,  600  tons 
of  coal,  and  this  act  was  approved  by  Her  Majesty's  principal  secretary 
of  state  for  the  colonies.'^  By  the ''act''  is  probably  meant  the  sup- 
posed permission  of  the  governor.  No  act  appears  to  have  been  done 
by  the  governor,  and  no  permission  asked  or  granted ;  but  he  appears 
(while  refusing  to  assist  the  commander  of  the  ship  to  obtain  coal  by 
purchase  from  the  government  stores)  to  have  made  no  objection  to  his 
procuring  it  from  private  dealers,  and  to  have  placed  no  restriction  on 
the  quantity.  No  order  imposing  any  restriction  had  then  (October, 
1861)  been  issued  by  Her  Majesty's  government,  nor  by  any  other 
[71]  neutral  power ;  •and  no  restriction  was  or  is  imposed  by  any  rule 
of  international  law.  No  complaint  as  to  the  quantity  supplied 
was  made  at  the  time.  The  amount  actually  shipped  by  the  Nashville 
was  between  400  and  500  tons.^ 

At  Southampton  the  Nashville  was  allowed  to  coal,  the  United  States 
ship  Tuscarora  being  allowed  to  receive  a  supply  at  the  same  time.  On 
her  return  to  Charleston,  she  again  touched  at  Bermuda,  and  obtained, 
from  a  British  merchantman  in  that  port,  coal  enough  to  assist  her  on  her 
return  voyage.  The  decision  that  depots  of  coal  should  not  be  formed 
in  the  island  for  the  use  of  the  cruisers  of  either  belligerent,  did  not  pro- 
hibit this  act,  as  it  did  not  afterward  prevent  United  States  ships  of 
war  from  obtaining  at  Bermuda,  on  two  or  three  occasions,  like  supplies 
when  necessary.  "  She  left,"  it  is  said^  "  under  the  escort  of  Her  Maj- 
esty's steamer  Spiteful."  What  is  thus  described  as  an  "  escort "  was  in 
truth  only  a  necessary  measure  of  precaution  adopted  by  the  admiral  on 
the  station.  "As,  when  she  sailed,  there  were  several  vessels  in  sight, 
some  of  which  might  have  been  United  St<ates,  I  thought  it  advisable," 
wrote  Admiral  Milne,  "  to  send  the  Spiteful  outside,  to  insure  respect 
being  paid  to  our  territorial  limits."^ 

*  See  Appendix  to  BritiBh  Case,  vol.  vi,  p.  110. 

2  See  Appendix  to  British  Case,  vol.  v,  p.  14. 

3  Appendix  to  British  Case,  vol.  ii,  p.  127;  vol.  v,  p.  2.  The  following  are  the  in- 
structions which  were  given  by  Admiral  Milne  to  the  commander  of  the  Spiteful  on  the 
occasion : 

**  You  are  hereby  required  and  directed  to  put  to  sea  forthwith,  in  the  sloop  under 
your  command,  and  proceed  outside  on  the  coast  of  these  islands,  with  a  view  of  pre- 
venting the  confederate  steamer  Nashville,  now  about  to  leave  the  harbor  of  Saint 
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Her  Majestj^'s  government  has  deemed  it  respectful,  as  well  to  the 
United  States  as  to  the  arbitrators,  to  examine  the  claims  made  in  re- 
gard to  these  two  vessels,  and  the  reasons  which  have  been  produced  to 
justify  them.  But  Great  Britain  may  surely,  with  some  justice,  com- 
plain of  being  called  upon  to  meet,  before  a  tribunal  of  arbitration,  de- 
mands as  to  which  the  sole  difficulty  consists  in  treating  them  as  serious, 
and  in  discovering  how  the  arguments  employed  can  be  imagined  to 
lend  them  any  support  whatever. 


George's,  from  interfering  in  any  way  whatever  with  vessels  of  any  nation  so  long  as 
they  are  within  three  nautical  miles  of  the  shore  of  the  Bermudas  and  their  reefs.    As 
soon  as  the  Nashville  is  out  of  sight,  you  will  return  to  anchorage. 
"  Given  under  my  hand,  on  hoard  the  Nile,  at  Bermuda,  2IJd  t'ebruary,  1862. 

(Signed)  "ALEX.  MILNE. 

"  To  W.  C.  F.  Wilson,  Esq., 

"  Commander  of  SpiU^uh 

**  By  command  of  commander-in-chief. 

(Signed)  "S.  T.  SUCTEK, 

"P»o  Secretary." 
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THE  FLORIDA  AND  ALABAMA. 


In  the  Case  of  Great  Britain,  the  facts  relating  to  the  Florida,  Ala- 
bama, Georgia,  and  Shenandoah,  were  stated  in  consider-  p;,,^  vi-th*. 
able  detail.  The  building  of  each  of  these  vessels,  her  Fionda  and  Alabama. 
original  departure  from  this  country,  and  the  circumstances  under  which 
she  received  her  equipment,  and  was  armed,  manned,  and  fitted  out  for 
war,  were  presented  to  the  arbitrators  as  accurately  and  fully  as  Her 
Majesty's  government  was  enabled  to  present  them  by  the  means- of  in- 
formation at  its  command }  while  so  much  of  the  documentary  evidence, 
whether  favorable  to  Great  Britain  or  not,  as  appeared  material  to  a 
just  adjudication  on  the  questions  at  issue,  was  included  in  the  Case. 
The  facts  which  were  in  the  possession  of  the  British  government  at  the 
time  when  the  events  respectively  took  pl^ce,  whether  brought  to  its 
knowledge  by  the  minister  of  the  United  States  or  ascertained  by  inde- 
pendent inquiry,  were,  in  this  recital,  kept  distinct  from  facts  which  did 
not  become  known  till  afterward.  The  general  course  of  conduct  pur- 
sued by  the  government,  in  respect  of  equipments  or  apprehended  equip- 
ments of  ships  of  war  within  its  jurisdiction,  was  at  the  same  time  placed 
before  the  tribunal,  and  attention  was  invited  to  those  cases  in  which  the 
means  of  prevention  employed  proved  effectual,  as  well  as  to  those  in 
which  they  failed. 

The  method  of  statement  adopted  in  the  Case  of  the  United  States  is, 
in  some  respects,  different.  Circumstances  known  at  the  time,  and  many 
others  not  known  till  afterward,  are  there  arranged  without  distinction 
in  chronological  order,  so  as  to  form  a  consecutive  story,  while,  at  the 
same  time,  no  clear  line  is  drawn  between  facts  which  are  substantiated 
and  those  which  the  Government  of  the  United  States  merely  thinks  or 
suspects  to  be  true.  Assertions  resting  only  on  the  belief  of  an  American 
consular  officer  in  a  foreign  port,  on  a  report  transmitted  by  him  that 
they  were  currently  believed  there,  or  on  information  said  to  have  been 
received  by  him  from  anonymous  persons,  are  freely  introduced  into  the 
narrative  as  if  they  were  ascertained  facts. 

Her  Majesty's  government  does  not  complain  of  this  mode  of  state- 
ment, which  has  doubtless  been  adopted  for  sufficient  reasons.  But  it 
manifestly  imposes  on  the  arbitrators  the  duty  of  distinguishing  for 
themselves  between  allegations  which  are  proved  and  allegations  which 
are  not  proved,  and  between  facts  which  are  and  facts  which  are  not 
justly  to  be  taken  into  account  as  supporting  or  contributing  to  support 
a  charge  of  negligence  against  Great  Britain.  They  have  to  be  satisfied, 
not  only  that  acts  were  done  which  it  was  the  duty  of  this  government 
to  use  diligence  to  prevent,  but  that  such  diligence  was  not  in  fact  ex- 
erted; and  of  this  they  have  to  be  satisfied,  not  by  assertion  only,  but 
by  proof. 

It  has  been  observed  in  the  Case  of  Great  Britain  that,  in  countries 

Jigitized  by  V^   _   _       _  _ 
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where  (as  in  Great  Britain)  the  executive  is  subject  to  the  laws,  foreign 
states  have  a  right  to  expect  that  the  laws  should  be  such  as,  in  the 
exercise  of  ordinary  foresight  might  reasonably  be  deemed  adequate  for 
the  repression  of  acts  which  the  government  is  under  an  obligation  to 
repress,  and,  further,  that  the  laws  should  be  enforced  and  the  legal 
powers  of  government  exercised,  so  far  as  may  be  necessary  for  this  pur- 
pose. But  it  wa«  added  that,  where  such  laws  exist,  foreign  states  are 
not  entitled  to  require  that  the  executive  should  overstep  them  in  par- 
ticular cases,  in  order  to  prevent  harm  to  foreign  states  or  their  citizens, 
nor  that,  for  this  purpose,  it  should  act  against  the  persons  or  property 
of  individuals,  unless  upon  evidence  which  would  justify  it  in  so  acting 
if  the  interests  to  be  protected  were  its  own  or  those  of  its  own  citizens. 
The  principle  which  these  propositions  convey  is  of  supreme  importance 
to  all  nations  in  which  the  paramount  dominion  of  law  is  recognized,  the 
protection  which  it  secures  to  civil  and  political  liberty  valued,  and  the 
executive  not  intrusted  with  large  and  arbitrary  powers.  On  no  other 
terms,  indeed,  could  such  states  undertake  to  subject  themselves  to  any 
international  obligations  whatever.  Ko  constitutional  state  could 
reasonably  be  assumed  to  have  engaged  to  break  through  or  set  aside 
its  laws,  in  the  interest  of  foreign  nations,  whenever  an  occasion 
[73]  might  arise  for  which  the  laws  were  found  to  have  imperfectly*  pro- 
vided beforehand.  It  has  been  further  shown  that  the  law  of 
Great  Britain,  as  it  existed  at  the  time  when  these  occurrences  took 
place,  were  such  as,  in  the  exercise  of  ordinary  foresight,  might  reason- 
ably be  deemed  adequate  for  enabling  the  government  to  discharge  its 
obligations  as  a  neutral  power.  It  has  appeared,  also,  that  the  powers 
which  the  government  possessed,  to  prevent  fitting  out,  arming,  and 
equipping  within  its  jurisdiction  of  vessels  intended  for  the  naval  service 
of  the  Confederate  States,  or  the  departure,  with  that  intent,  of  vessels 
specially  adapted  within  its  jurisdiction  to  warlike  use,  were  defined  and 
regulated  by  law ;  that  the  law  provided  certain  modes  of  prevention,, 
and  required,  before  authorizing  the  condemnation  of  a  suspected  vessel, 
that  the  facts  alleged  against  her  should  be  capable  of  proof ;  and  that 
the  government  had  in  no  such  case  any  power  of  seizure  or  detention, 
except  with  a  view  to  a  subsequent  condemnation  in  due  course  of  law^ 
and  on  the  ground  of  an  infringement  of  the  law  sufficient  to  warrant 
condemnation.  By  proof,  it  was  added,  in  a  British  court  of  law,  is  un- 
derstood the  production  of  evidence  sufficient  to  create  in  the  mind  of 
the  judge  or  jury  (as  the  case  may  be)  a  treasonable  and  deliberate  belief 
of  the  truth  of  a  fact  to  be  proved,  such  as  a  reasonable  person  would 
be  satisfied  to  act  upon  in  any  important  concerns  of  his  own.  And  by 
evidence  is  understood  the  testimony,  on  oath,  of  a  witness  or  witnesses, 
produced  in  open  court,  and  subject  to  cross-examination,  as  to  facts 
within  his  or  their  personal  knowledge.  Testimony  which  is  mere  hear- 
say, as  to  the  existence  of  common  reports,  however  prevalent  and  how- 
ever generally  credited,  or  as  to  any  matter  not  within  the  knowledge 
of  the  witness,  is  not  admitted  in  an  English  court.^  These  rules,  which 
in  England  have  been  deemed  expedient  for  securing  the  due  adminis- 
tration of  justice,  may  not  be  regarded  as  necessary  in  some  other  coun- 
tries. But  there  was  clearly  nothing  in  them  which  could  be  supposed 
to  be  inconsistent  with  the  dictates  of  natural  justice ;  and,  this  being 
so,  it  was  the  right  of  Great  Britain  to  adhere  to  and  apply  them  in  all 
cases  arising  within  her  jurisdiction,  as  it  would  be  the  right  of  Italy, 


'  British  Case,  p.  51. 
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of  Switzerland,  of  Brazil,  or  of  the  United  States  to  apply  respectiv^ely 
in  corresponding  cases  their  own  rules  of  procedure  and  evidence. 

While,  therefore,  the  obligation  to  use  due  diligence  in  order  to  pre- 
vent certain  acts  from  being  committed  within  the  jurisdiction  of  the 
sovereign  is  an  obligation  wholly  independent  of  municipal  law,  it  is  at 
the  same  time  incontrovertibly  true  that,  in  determining  the  question 
whether  due  diligence  has  been  used  in  a  given  case,  the  municipal  law 
of  the  particular  country,  the  modes  provided  for  enforcing  it,  the 
powers  vested  in  the  executive,  the  established  rules  of  administrative 
and  judicial  procedure  may  be,  and  commonly  are,  matters  which  it  is 
proper  and  material  to  take  into  account. 

The  failures  of  duty  which  the  Uiuted  States  impute  to  Great  Britain, 
in  respect  of  the  Florida,  Alabama,  Georgia,  and  Shenandoah,  consist 
partly  in  an  alleged  want  of  due  diligence  in  preventing  the  original 
equipment  of  those  vessels  and  their  original  departure  from  Great 
Britain,  and  partly  in  the  hospitalities  sifterward  afforded  to  them  in 
British  ports,  where,  it  is  insisted,  they  ought  to  have  been  seized  and 
detained. 

THE  FLORIDA. 

The  history  of  the  Florida  divides  itself  into  three  parts,  the  first 
ending  with  her  departure  from  Great  Britain;  the  second  ^^  ^^^  ^^ 
with  her  release  at  Nassau;  the  third  including  her  subse-  ^^  '^'°"''*' 
quent  equipment,  her  arrival  at  Mobile,  and  her  cruise  after  leaving 
Mobile. 

The  first  part  of  this  history,  as  told  in  the  Case  of  the  United  States,, 
is  as  follows:^  The  Florida  was  built  to  the  order  of  Bullock,  an  agent 
of  the  confederate  government.  The  contract  for  building  her  was  made 
with  one  manufacturing  firm  and  sub-let  to  another.  It  was  made  in 
the  autumn  of  1861,  and  was  completed  by  February,  1862.  She  waited 
for  the  arrival  of  Bullock  and  four  other  confederate  oflftcers,  "  who 
were  to  take  commands  in  the  vessels  which  wore  contracted  for  in 
Liverpool,"  and  sailed  soon  afterward,  consigned  to  Heyliger,  a  con- 
federate agent  at  Nassau,  or  to  Adderly  &  Co.,  merchants,  resident 
there.  Her  armament  was  at  the  same  time  prepared  at  Liverpool,  sent 
thence  to  Hartlepool,  and  shipped  on  board  a  steamer,  called  the  Bahama, 
for  Nassau. 

"It  was  a  matter,'^  the  tribunal  is  told,  "of  public  notoriety  that  this 
was  going  on.  All  the  facts  about  the  Florida,  and  about  the  hostile 
expedition  which  it  was  proposed  to  make  against  the  United  States,, 
were  open  and  notorious  at  Liverpool.''  The  inference  is,  that  all  the 
facts  which  are  stated  in  the  Case  were,  or  ought  to  have  been,  known 
to  Her  Majesty's  government ;  that  tlie  government  knew,  or  ought  to 
have  known,  of  the  contract  with  Bullock;  that  it  knew,  or  ought  to 
have  known,  of  the  arrangements  for  arming  the  ship,  since  these 
things  were  generally  known  in  the  place  where  the  events- 
[74]  occurred.  •Where  is  the  proof  of  these  assertions!  Where  is 
the  proof  that  even  the  American  consul  at  Liverpool,  whose 
activity  in  hunting  for  secret  information  appears  to  have  been  inde- 
fatigable, and  to  whom  every  one  resorted  who  had  information  to  dis- 
close, knew  of  the  contract  with  Bullock,  or  of  the  dispatch,  cargo,  and 
destination  of  the  Bahama  ?  And  if  he  knew  them,  why  did  he  not 
either  communicate  his  knowledge,  and  the  proofs  in  his  possession,  to 
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the  British  goveruuient,  or  himself  lay  au  informatiou  on  oath  against 
the  ship  ! 
'  It  is  clear  that  Mr.  Dndley  himself  was  in  ignorance  of  the  facts 
which,  in  the  Case  of  the  United  States,  are  asserted  to  have  been  open 
a^nd  notorious  to  all.  His  attention  had  been  called  to  the  Florida,  then 
in  the  builder's  yard,  as  early  as  November,  1861.  On  the  24th  Janu- 
ary, 1862,  he  writes  that  "she  is  reported  for  the  Italian  government;" 
but  the  fact  of  the  machinery  being  supplied  by  Fawcett  &  Preston, 
and  other  circumstances,  make  him  "  suspicious,"  and  cause  him  to  be- 
lieve she  is  intended  for  the  South.^  On  the  4th  February  the  circum- 
stances are  still  ** somewhat  suspicious.''  "There  is  much  secrecy  ob- 
served about  her,  and  I  have  been  unable  to  get  anything  definite,  but 
my  impressions  are  strong  that  she  is  intended  for  the  southern  confed- 
eracy. I  have  communicated  my  impressions  and  all  the  facts  to  Mr. 
Adams,  our  minister  in  London."  At  that  moment  the  ship  was  taking 
in  her  coal ;  and  "  appearances  indicate,"  he  wrote,  "  that  she  will  leave 
here  the  latter  part  of  this  week."*  He  makes,  however,  no  representa- 
tion to  the  government,  nor  does  Mr.  Adams  make  any.  On  the  12tli 
he  writes  to  Mr.  Seward  that  everything  he  sees  and  hears  confirms  him 
in  the  belief  that  the  vessel  is  intended  for  the  confederacy;  but  he  men- 
tions no  fact,  except  that  Miller  (the  builder)  had  said  that  Fawcett, 
Preston  &  Co.  gave  him  the  contract.  Still  no  representation  is  made. 
On  the  17th  he  has  '^  obtained  information,  from  many  different  sources," 
which  "goes  to  show"  that  she  is  intended  for  the  Confederate  States. 
Nevertheless,  the  solitary  foct  mentioned  is  that  Fawcett,  Preston  &  Co. 
are  said  to  be  the  owners,  with  the  addition  that  advances  are  said  to 
have  been  made  to  them  and  to  Miller  by  Fraser,  Trenholm  &  Co.^  Af- 
terward he  tells  Mr.  Seward  that  he  has  '-no  doubt,"  and  has  "  positive 
evidence,"  that  she  is  "for  the  South ;"  and,  on  the  5th  March,  that  two 
persons  in  the  employ  of  Fawcett,  Preston  &  Co.,  had  said  so.*  But, 
up  to  the  time  when  she  left  Liverpool,  his  correspondence  mentions  not 
a  single  circumstance  proving,  or  tending  to  prove,  for  what  purpose  she 
was  intended,  beyond  some  rumors  as  to  her  probable  movements, 
which  turned  out  to  be  erroneous.  With  the  "  notorious  fSetct"  that  she 
had  been  ordered  by  Bullock  he  is  evidently  quite  unacquainted.'  As 
to  the  Bahama,  so  far  is  he  from  being  aware  of  the  "notorious  fact" 
that  she  was  about  to  take  out  the  Florida's  armament,  that  up  to  the 
6th  March  he  is  making  fruitless  inquiries  about  that  vessel,  and  can 
obtain  no  information  about  her,  or  any  vessel  of  that  name.^  Several 
days  afterw.ard  he  learns  that  she  is  loading  with  cannon  and  other  mu- 
nitions of  war  at  Hartlepool,  and  "mW  either  run  tlie  hloekade^  or  land 
her  cargo  at  Bermuda  or  Nassau,  and  have  it  ferried  over  in  smaller  ves- 
mIs.^"^  He  believes  her,  in  short,  to  the  last,  to  be  merely  a  blockade- 
runner,  laden  with  articles  contraband  of  war,  and  has  no  idea  of  her 
having  any  connection  with  the  Florida. 

Here,  then,  we  have  Mr.  Dudley's  confidential  correspondence  with 
his  ofiBcial  superior.    We  find  him  quite  in  the  dark  as  to  the  main 


^  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  214. 

-  Ibid.,  p.  215. 

3  Ibid.,  p.  216. 

^  Ibid.,  pp.  220,  221. 

^  Mr.  Seward  had,  however,  informed  Mr.  Adams,  in  Augast,  1861,  that  Bnllock  was 
said  to  be  in  Europe,  and  to  have  contracted  for  ten  war  steamers,  (vol.  vi,  p.  33.) 
According  to  the  Case  of  the  United  States,  Bullock  was  in  the  Confederate  States  from 
the  autnmn  of  1861  until  immediately  before  the  Florida  sailed,  (p.  334.) 

^  Case  of  the  United  States,  vol.  vi,  p.  222. 


7  Ibid.,  p.  223. 
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facts  which  are  relied  on  in  the  case  of  the  United  States,  and  declared 
to  have  been  perfectly  open  and  notorious  at  Liverpool,  but  laboriously 
picking  up  scraps  of  secret  information,  till  he  arrives  at  a  confident 
opinion,  respecting  the  grounds  of  which  he  is  silent.  But  it  may  here 
be  observed,  by  the  way,  that  Mr.  Dudley,  though  he  appears  to  have 
been  an  intelligent  and  painstaking  officer,  was  often  confident  of  facts 
as  to  which  he  was  entirely  mistaken. 

We  now  perceive  what  is  the  value  of  the  assertion,  so  frequently 
occurring  in  the  case,  that  facts  alleged  therein  were  open  and  noto- 
rious, and,  therefore,  must  or  should  have  been  known  to  Her  Majesty's 
government.  In  truth,  these  open  and  notorious  facts  do  not  appear  to 
have  been  discovered  till  long  afterward,  even  by  the  industrious  re- 
searches of  the  Government  and  subordinate  officers  of  the  United 

States. 
[75]       *Let  us  now  recall  what  was  known  to  the  British  government. 
This  has  been  fully  and  accurately  stated  in  the  Case  of  Great 
Britain.^ 

The  first  representation  made  to  Earl  Kussell  was  received  on  the 
19th  February,  three  months  after  the  time  when  Mr.  Dudley's  attention 
was  first  directed  to  the  ship.  We  have  seen  that  it  conveyed  no  in- 
formation whatever  on  which  a  government  could  act.  Fawcett,  Pres- 
ton &  Co.,  who  gave  the  contract  to  the  actual  builder,  were  a  firm  car- 
rying on  an  extensive  trade.  It  was  said  that  on  a  previous  occasion 
they  had  been  concerned  in  a  shipment  of  arms  for  the  Confederate 
States,  and  it  was  further  stated  that  money  had  been  advanced  to 
them,  and  to  the  builder,  by  Fraser,  Trenholm  &  Co.  It  is  evident  that 
these  circumstances,  even  if  they  had  been  verified,  could  produce  no 
more  than  a  bare  suspicion. 

Mr.  Adams,  it  is  true,  said  that,  should  further  evidence  be  held  ne- 
cessary, he  would  "make  an  effort  to  procure  it  in  a  more  formal  man- 
ner." All  that  Mr.  Dudley  knew  was  known  to  Mr.  Adams.  Does  he, 
then,  when  the  results  of  the  inquiries  directed  by  the  government  were 
communicated  to  him  on  the  26th  February^  more  than  three  weeks 
before  the  sailing  of  the  ship,  hasten  to  furnish  the  government  with 
the  proofs  which  the  latter  had  been  unable  to  obtain  for  itself?  Ko } 
he  remains  silent  until  the  25th  March,  after  the  ship  has  sailed.  Either 
he  had  information  on  which  the  government  could  act  and  did  not  im- 
part it,  or  he  had  none.  It  is  not  very  material  which  branch  of  the 
alternative  is  true;  but,  from  the  fact  that  no  information  possessed  by 
him  at  that  time  has  ever  been  produced,  as  well  as  from  the  whole  tenor 
of  Mr.  Dudley's  correspondence,  we  may  assume  that  the  truth  lies  in 
the  second. 

It  is  to  be  borne  in  mind  that  this  was  the  first  case  (with  one  excep- 
tion) in  which  a  representation  of  this  kind  was  made  to  the  British 
government.  It  cannot,  therefore,  be  pretended  that  Mr.  Adams  was 
discouraged  or  deterred  from  furnishing  information  by  any  previous 
neglect  or  refusal  to  act  on  the  part  of  the  Government.  The  only  case 
which  had  occurred  before  was  that  of  the  Bermuda,  in  which  Mr. 
Adams,  though  he  "believed"  and  was  "morally  certain '^  that  the 
vessel  was  to  be  used  for  war,  proved  to  be  mistaken.^ 

What  the  government  did  on  receiving  Mr.  Adams's  representation  is 
stated  in  the  British  Case.  Inquiry  was  instantly  directed,  but  no  in- 
formation whatever  could  be  obtained  tending  to  connect  the  vessel  in 


^  Pages  53  et  sm, 

^  Appendix  to  British  Caae,  vol.  ii,  p.  133. 
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any  way  with  the  Confederate  States.  She  was  declared  by  the  builder 
to  be  ordered  for  a  firm  at  Palermo,  a  member  of  which  was  registered, 
on  his  own  declaration,  as  her  sole  owner,  and  had  frequently  visited 
her  when  building.  She  had  on  board  no  arms  or  military  supplies. 
The  statement,  at  page  242  of  the  Case  of  the  United  States,  that  she 
had  guns  on  board,  is  erroneous.^  Her  first  destination,  as  stated  in 
her  clearance,  was  Palermo,  and  her  crew  were  nominally  (and,  as  they 
evidently  believed,  really)  hired  for  a  mercantile  voyage.  On  the  one 
hand  were  the  positive  statements  of  the  builder,  the  registered  owner, 
and  the  collector  of  customs ;  on  the  other,  the  suspicion  of  Mr.  Dudley 
that  the  vessel  was  still  intended  by  her  owner  to  pass,  sooner  or  later, 
into  the  hands  of  the  confederate  government.  But  a  suspicion  is  one 
thing,  reasonable  grounds  of  belief  another ;  and  the  British  govern- 
ment, while  it  would  have  been  bound  to  act  on  a  reasonable  belief 
that  there  was  a  present  -fixed  intention  to  employ  her  as  a  confederate 
«hip  of  war,  was  neither  bound  by  international  duty  nor  empowered  by 
its  municipal  law  to  act  on  a  bare  suspicion  that  she  might  pass  into 
that  employment. 

The  circumstances  that  occurred  between  the  arrival  of  the  Florida  at 
Nassau,  on  the  28th  April,  1862,  and  her  departure  thence  on  or  about 
the  7th  August  following,  have  been  inaccurately  and  imperfectly  stated 
in  the  Case  of  theUnitea  States,  and,  as  Her  Majesty's  government  be- 
lieves, accurately  in  that  of  Great  Britain. 

It  is  not  correct  that  the  United  Stales  consul,  soon  after  the  arrival 
of  the  vessel  at  Nassau,  "  called  the  attention  of  the  governor  to  her 
well-known  character,''  and  that  the  governor  declined  to  interfere.' 
The  United  States  consul,  after  mentioning  the  arrival  of  the  ship,  rep- 
resented that  it  was  believed  and  reported  by  many  residents  in  the 
place  "  that  she  is  being  prepared  and  fitted  out  as  a  confederate  pri- 
vateer;" and  he  requested  that  some  inquiry  might  be  made  to  ascertain 
how  far  she  was  "preserving  the  strict  neutrality"  enjoined  by  the 
Queen's  proclamation.^  He  was  immediately  answered  that  inquiries 
should  be  made.  They  were  made  accordingly,  and  the  consul  was  in- 
formed (as  the  fact  was)  that  no  attempt  had  been  or  was  being 
[76 1  made  to  arm  the  ship.  The  governor  did  *not "  accept  the  state- 
ment of  the  insurgent  agents,"  of  whom  he  knew  nothing,  and 
with  whom  he  had  nothing  to  do,  but  that  of  the  mercantile  firm  to 
whom  she  was  consigned,  and  who  were  the  only  persons  known  to  have 
any  connection  with  her,  and  the  proper  persons  to  refer  to.  She  was 
not  ''permitted  to  remain  at  Cochrane's  Anchorage"  without  effectual 
precautions  being  taken  to  prevent  a  violation  of  the  law.*  It  is  not 
correct  that  *'  a  second  request  to  inquire  into  her  character  was  made 
on  the  4th  of  June  and  refused."  The  consul,  on  the  4th  June,  inquired 
whether  steps  had  been  taken  to  ascertain  her  character,  and  was 
Answered  in  the  affirmative.  The  governor  "  had  directed  steps  to  be 
taken  to  ascertain  whether  there  was  anything  in  the  equipment  or 
character  of  the  Oreto  which  could  legally  disentitle  her  to  the  hospi- 
talities of  the  port."*  She  was  not  arrested  on  the  7th  June,  nor  was 
she  released  on  the  arrival  of  Semmes  in  the  island ;  nor  does  it  appear 
that  the  Bahama  was  arrested,  or  that  the  latter  vessel  was  ever  made 

^This  error  is  probably  dae  to  an  oversight  arising  from  a  misconception  as  to  the 
meaning  of  certain  blanks  in  a  common  pnnted  form  of  clearance.  (See  Case  of  Great 
Britain,  pp.  56,  57.) 

'^  Case  of  the  United  States,  p.  341. 

3  Appendix  to  British  Case,  vol.  i,  p.  14. 

*  British  Case,  pp.  61,  62 ;  Appendix  to  ditto,  vol.  i,  pp.  16,  IS. 

^  Appendix  to  British  Case,  p.  20.  ^-^  , 
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the  sabject  of  any  complaiut  Lastly,  it  is  said  that  the  consul,  finding 
his  representations  to  the  governor  useless,  "  applied  to  Captain  Hick- 
ley,  of  the  Greyhound,  and  laid  before  him  the  evidence  which  had 
already  been  laid  before  the  civil  authorities.  He  answered  by  sending 
a  file  of  marines  on  board  the  Oreto,  and  taking  her  into  custody.''^ 
This  statement  is  wholly  and  completely  unfounded,  and  is  shown  to  be 
so  even  by  the  documents  referred  to.  Captain  Hickley  seized  the  ves- 
sel on  the  16th,  upon  the  complaint  of  the  sailors,  who  had  been  de- 
frauded by  a  deviation  from  the  voyage  for  which  they  had  been  hired ; 
and  on  the  17th  he  renewed  the  seizure,  with  the  sanction  and  authority 
of  the  governor,  who  immediately  gave  direction  that  proceedings  should 
be  instituted  against  her  in  the  vice-admiralty  court  of  the  colony.^  On 
neither  occasion  does  it  appear  that  Captain  Hickley  had  any  commu- 
nication with  Mr.  Whiting.  The  consul  did,  however,  subsequently 
address  to  that  officer  a  letter,  which  would  alone  have  been  sufficient 
to  justify  any  government  in  withdrawing  his  exequatur,  an  impropriety 
for  which  he  received  a  merited  reproof.^ 

It  cannot  be  denied,  on  the  part  of  the  United  States,  that  the  Florida 
was  seized  while  at  Nassau,  on  charge  of  a  violation  of  the  foreign- 
enlistment  act;  that  proceedings  were,  by  the  governor's  directions, 
instituted  in  the  proper  courts,  with  a  view  to  her  condemnation ;  or 
that,  after  a  regular  trial,  she  was  ultimately  released  by  a  judicial  sen- 
tence. But,  in  order  to  destroy  or  diminish  the  effect  of  these  proceed- 
ings, attempts  have  been  made,  in  the  Case  of  the  United  States,  to 
attack  the  character  and  integrity  of  the  colonial  authorities,  and  im- 
pute to  the  principal  law-officer  of  the  colony  deliberate  dishonesty  in 
the  discharge  of  his  official  duties.  On  the  pretext  that  in  other  matters 
he  had  acted  professionally  as  advocate  for  the  mercantile  house  who 
were  consignees  of  the  vessel,  he  is  accused  of  ha\ang,  as  counsel  for  the 
Crown,  so  conducted  the  case  intrusted  to  him  as  to  secure  its  defeat, 
from  motives  of  private  interest  or  partiality  j*  of  having  neglected  to 
<5aU  witnesses  who  could  prove  the  facts,  and  managed  his  cross-exam- 
ination of  witnesses  for  the  defense  so  as  to  suppress  important  evidence ; 
and,  lastly,  of  having  intentionally  hurried  on  the  trial  before  evidence 
could  be  obtained  from  England.  "  Her  Majesty's  government,"  the 
arbitrators  are  told,  "  evidently  considered  that  it  would  be  relevant  and 
proper  to  show  the  condition  of  the  vessel  when  she  left  Liverpool ;  and 
should  it  api>ear,  as  it  did  appear,  in  Captain  Hickley's  testimony,  that 
at  the  time  of  her  leaving  she  was  fitted  out  as  a  man-of-war,  with  in- 
tent to  cruise  against  the  United  States,  then  it  would  be  entirely  with- 
in the  scope  of  the  powers  of  the  court  in  Nassau  to  condemn  her  for  a 
violation  of  the  foreign-enlistment  act  of  1819.  Had  the  trial  not  been 
hurried  on,  such  probably  would  have  been  the  instructions  from  Lon- 
don."* 

Her  Majesty's  government  thinks  it  right  to  say  that  there  is  not  the 
slightest  foundation  for  these  imputations.  There  is  no  reason  what- 
ever to  suppose  that  the  trial  did  not  come  on  in  regular  course,  or  that 
the  case  was  not  properly  conducted  on  the  part  of  the  Crown.  That 
the  counsel  for  the  Crown  should  have  refrained  from  calling  witnesses 
whose  interests  were  strongly  on  the  side  of  the  defense  needs  no  ex- 
planation to  any  one  acquainted  with  the  rules  of  English  judicial  pro- 

^  Case  of  the  United  States,  p.  342. 

2  Appendix  to  British  Case,  vol.  i,  pp.  23, 27. 

31bid.,  p.28. 

<  Case  of  the  United  States,  p.  344. 

6  Ibid.,  p.  347. 
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cedure,  sincej  according  to  those  rules,  the  party  who  calls  a  witness  is 
in  general  precluded,  should  the  evidence  which  he  gives  be  unfavor- 
able, from  impeaching  the  witness's  credibility ;  nor  can  he  comx>el  him 
to  answer  any  questions  which  would  expose  the  witness  to  a  penalty, 
or  to  prosecution  for  any  offense  against  the  law.  The  evidence  of  Cap- 
tain Hickley  neither  did,  nor  possibly  could,  prove  anything  as  to  the 
extent  to  which  the  vessel  had  been  fitted  out  when  she  left  Liverpool. 

It  is  perfectly  true  (and  was,  indeed,  explicitly  stated  in  the 
[77]      British  Case)  •that  the  exclusion  of  evidence  relating  to  acts  done 

while  the  ship  was  at  Liverpool  was,  in  the  opinion  of  Her  Maj- 
esty's government,  an  erroneous  ruling  on  the  part  of  the  judge.  But 
the  question  was  at  least  open  to  reasonable  doubt,  and  it  can  hardly 
be  necessary  to  inform  the  arbitrators  that  it  is  not  in  the  power  of  Her 
Majesty's  government  to  "instruct"  a  judge,  whether  in  the  United 
Kingdom  or  in  a  colony  or  dependency  of  the  Crown,  how  to  decide  a 
particular  case  or  question.  No  judge  in  Her  Majesty's  dominions  would 
submit  to  be  so  instructed ;  no  community,  however  small,  would  toler- 
ate it ;  no  minister,  however  powerful,  could  ever  think  of  attempting  it. 
In  the  following  extract  from  a  report  transmitted  by  the  adminis- 
trator and  attorney- general  of  the  colony  these  charges  are  completely 
di»iK)sed  of: 

Tho  charges  are  ranged  nnder  the  foUowiug  heads,  page  343 :  That  the  attorney- 
general  hurried  on  the  trial  before  evidence  could  be  obtained  from  Liverpool ;  that 
he  conducted  the  cross-examination  so  as  to  suppress  evidence  unfavorable  to  the 
Oreto,  and  that  certain  named  witnessed  who  could  have  shown  that  the  Oreto  was 
built  for  the  insurgents,  and  was  to  be  converted  into  a  man-of-war,  were  not  called  as 
they  ought  to  have  been  ;  and  there  is  a  general  charge  prevading  the  foregoing,  and 
otherwise  specially  stated,  of  misconduct  on  the  part  of  the  attorney-generad. 

Taking  these  seriatiaif  they  are  as  follows  : 

First,  that  the  trial  was  carried  on  before  evidence  could  be  obtained  from  Liver- 
pool. The  answer  to  this  is,  that  the  vessel  was  proceeded  against  only  for  acts  of 
equipment  alleged  to  have  taken  place  within  the  limits  of  the  Bahama  Islands.  It 
was  considered,  whether  rightly  or  wrongly,  that  the  point  was  settled  by  the  decis- 
ion in  the  case  of  the  Fabius,  (2d  C.  Rob.,  page  245,)  which  was  an  appeal  from 
the  identical  court,  the  vice-admiralty  court  of  the  Bahamas,  and  in  which  it  had 
l^een  decided  that  vice-admiralty  courts  had  no  jurisdiction  to  take  cognizance  of 
offenses  committed  out  of  the  limits  of  their  local  jurisdiction,  and  that  prosecutions 
under  the  foreign-enlistment  act  were  not  within  the  sixth  section  of  2  Will.  4,  c.  51, 
which  gave  an  extended  jurisdiction  to  that  court  in  certain  specified  cases,  a  position 
which  may  be  considered  as  affirmed  by  the  legislative  action  which  has  been  taken 
on  the  point  by  the  British  legislature  in  the  vice-admiralty  court  acts,  26  Vict.,  cap. 
24,  section  13. 

This  being  the  concbision  arrived  at,  it  was  not  considered  necessary,  in  fact  it  was 
never  suggested,  that  evidence  conld  be  obtained  from  England ;  but  it  was  consid- 
ered that  the  evidence  of  the  mate  and  crew  of  the  Oreto,  combined  with  that  of  Cap- 
tain Hickley  and  the  other  naval  officers,  was  sufficient  to  show  the  animus  with  which 
the  vessel  was  dispatched  from  Liverpool  and  her  adaptation  for  warlike  purposes ; 
and  this  is  admitted  in  the  case,  as,  at  page  343,  the  following  paragraphs  are  fonnd : 
"The  judge,  in  deciding  the  case,  disregarded  the  positive  proof  of  the  character,  in- 
tent, and  ownership  of  the  vessel."  And  again :  '*  The  overwhelming  testimony  of 
Captain  Hickley  and  his  crew^  was  summarily  disposed  of."  And  again :  "  While  thus 
ruling  out,  either  as  false  or  irrelevant,  evidence  against  the  vessel  which  events 
proved  to  be  true  and  relevant,  he  gave  a  willing  ear  of  credence  to  the  miaatatemen^ 
of  the  persons  connected  with  the  Oreto ;"  aSegations  that  completely  relieve  the 
prosecuting  officer  of  the  charges  brought  against  him  at  page  344,  and  throw  the  onns 
of  failure  on  the  judge,  thus  producing  in  the  short  space  of  two  pages  contradictory 
accusations  against  two  officers  of  the  government,  the  one  of  which,  if  well  founded, 
would  afford  complete  refutation  to  the  other. 

Secondly,  that  the  attorney-general  conducted  the  cross-examination  so  as  to  sap- 
press  evidence  unfavorable  to  the  Oreto  when  it  could  be  done. 

This  is  a  charge  which  can  only  be  met  with  a  positive  and  indignant  denial. 
Whether  the  cross-examination  was  conducted  skillfully  or  not  is,  of  course,  another 
question,  which  must  be  judged  of  from  the  examinations  forwarded. 
*  Thirdly,  the  neglect  to  summon  witne  ses  who  could  have  given  material  evidence, 
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and  especially  the  omission  to  examine  Maffit,  Heyliger,  and  Adderley.  No\t,  if  the 
allegations  in  the  United  States  Case  are  well  fonnded,  each  of  these  persons  was 
parttoeps  criminis  in  the  equipment  of  the  Oreto^  and  was  liable  to  be  proceeded  against 
criminally  for  a  misdemeanor,  and,  on  conviction,  to  be  panished  by  fine  and  impris- 
onment, and,  therefore,  they  eonld  not  have  been  compelled  to  give  evidence  leading 
to  the  condemnation  of  the  vessel  for  acts  of  equipment  within  the  colony,  which 
wonld  necessarily  have  tended  to  criminate  themselves,  and,  conseqnently,  it  never 
entered  into  the  minds  of  the  attorney-general  or  of  Captain  Hickley,  who  was  in 
daily  consultation  with  that  officer,  to  attempt  to  examine  those  parties,  nor  any  other 
persons  in  the  supposed  service  of  the  Confederate  States.  The  existence  of  such  per- 
sons as  Evans  and  Chapman,  who  are  named  at  page  345  of  the  Case,  was  entirely ' 
unknown  to  the  attorney-general,  and  also,  it  is  believed,  to  Commander  Hicklev,  who 
never  named  them  to  that  officer.  One  important  witness,  and  one  only,  was  lost  to 
the  prosecnlion,  namely  Jones,  the  boatswain  of  the  Oreto,  who  had  originally  given 
the  information  to  Commander  Hickley  which  mainly  led  to  the  arrest  of  the  vessel. 
He  disappeared  before  he  conld  be  examined,  and  was  supposed  to  have  been  induced 
by  persons  in  the  interests  of  the  vessel  to  go  away. 

Duguid,  the  master  of  the  Oreto,  was,  as  will  be  seen  on  reference  to  his  examina- 
tion, questioned  on  the  point,  but  he  particularly  denied  all  knowledge  of  the  move- 
ments of  the  man. 

With  the  exception  of  Jones,  every  one  was  examined  who  could  have  been  com- 
pelled to  give  evidence,  and  Jones  was  only  not  examined  because  he  secretly  removed 
himself  from  the  jurisdiction  of  the  court. 

Another  very  great  misstatement  with  respect  to  the  trial  of  the  Oreto  is  made  at 
page  345.  It  is  there  stated  that  the  cross-examination  of  Captain  Hickley  was  con- 
ducted by  a  gentlemen  who  was  represented  to  be  the  solicitor-general  of  the  colony, 
but  who  in  that  case  appeared  against  the  Crown.  From  the  foot-note  (2)  this  state- 
ment would  appear  to  have  been  ma^e  on  the  authority  of  Consul  Kirkpatrick,  and, 
if  ^o,  it  proves  that  little  reliance  is  to  be  placed  on  that  person's  statements.  Mr.  B.  L. 
Bumside,  a  barrister  of  Lincoln's  Inn,  was  the  counsel  referred  to,  and  at  the 
[76]  time  (1862)  "he  held  no  office  whatever  under  the  Crown ;  and  the  United  States 
€k>vemmeut  have,  through  the  errors  of  their  informants,  confounded  the  case 
of  the  Mary  or  Alexandra,  tried  in  IS&'S,  with  that  of  the  Oreto  in  1862.  In  May,  1864, 
Mr.  Burnside,  however,  was  appointed  solicitor-general,  and  at  the  time  of  the  seizure 
of  the  Mary  he  held  thiat  office,  when,  being  employed  in  that  case  as  counsel  for  the 
claimant,  he  cross-examined  Captain  Preston,  of  the  British  navy,  a  witness  produced 
for  the  prosecution ;  but,  on  the  fact  becoming  known  to  the  governor  that  the  solici- 
tor-general was  so  employed,  he  was  called  on  either  to  give  up  his  brief  or  resign  his 
office,  and  he  chose  to  do  the  latter. 

In  concluding  the  remarks  on  this  part  of  the  Case  of  the  United  States,  it  ts  confi- 
dently submitted  that  the  arrest  and  trial  of  the  Oreto  at  Nassau  was  a  bona-fide  pro- 
ceeding.^ 

The  vice-admiralty  court  of  Nassau  was  a  court  of  competent  juris- 
diction ;  the  authorities  of  the  colony  were  bound  to  pay  obedience  to 
its  decree ;  and,  as  soon  as  it  was  pronounced,  the  persons  claiming  the 
possession  of  the  vessel  were  entitled  to  have  her  immediately  released. 
She  was  released  accordingly,  and  sailed  from  Kassau  unarmed,  having 
cleared  as  a  merchant  steamer,  and  with  a  crew  hired  in  the  port,  and 
hardly  sufficient  to  navigate  her,  on  or  about  the  7th  August,  1862. 
The  hiring  of  seamen  at  Nassau  could  not  have  been  treated  as  an 
offense  against  law,  since  there  was  nothing  to  show  that  they  were 
intended  for  the  service  of  the  Confederate  States.  Nor  does  it  appear 
that  they  were,  in  fact,  enlisted  for  that  service.^ 

^  Appendix  to  British  Case,  vol.  v,  p.  19. 

*  It  is  stated  in  the  Case  of  the  United  States,  as  if  it  had  some  importance,  that  the 
Florida  lay  outside  with  a  hawser  attached  to  one  of  Her  Majesty's  snips  of  war.  The 
simple  explanation  of  this  trivial  fact  is  as  follows :  The  Peterel,  a  Queen's  ship,  was 
then  lying  in  the  harbor,  and  two  United  States  ships  of  war  were  also  there.  The 
commander  of  the  Peterel,  at  the  governor's  request,  crossed  the  bar  to  offer  these  ves- 
sels the  customary  hospitalities  of  the  port,  which  they  declined,  proceeding  soon 
afterward  to  sea.  The  Peterel  remained  anchored  outside  the  bar,  in  consequence  of 
the  lateness  of  the  honr  or  the  state  of  the  tide.  A  boat  soon  afterward  came  to  her 
from  the  Florida,  (then  known  as  the  Oreto,  and  ander  British  colors,)  with  a  request, 
of  whieh  the  foUowing  account  is  given  by  the  officer  who  was  then  in  command  of 
the  Peterel : 

"A  man,  who  stated  he  was  the  master  in  command  of  the  Oreto,  said  he  was  very 
short-handed,  and  wanted  to  anchor  for  about  two  hours  to  adjust  his  machinery.  )mt 
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It  is  affirmed  in  the  Case  of  the  United  States  that  the  Florida,  after 
quitting  Nassau,  was  armed  for  war,  by  means  of  a  vessel  which  accom- 
panied her  from  that  port,  at  one  of  the  Bahama  Islands,  and,  there- 
fore, within  British  waters ;  and,  in  proof  of  this,  several  depositions 
are  produced,  purporting  to  have  been  made  by  common  seamen  and 
others  who  were  hired  to  assist  in  the  work.  From  these  it  would  ap- 
pear that,  before  the  Florida  sailed,  a  schooner,  called  the  Prince  Alfred, 
carrying  as  cargo  some  guns  and  ammunition,  together  with  other  sup- 
plies, put  to  sea  from  Nassau,  as  though  with  the  design  of  running  the 
blockade ;  that  she  was  overtaken  by  the  Florida  about  three  hours 
after  the  latter  had  left  the  harbor,  and  that  both  vessels  proceeded  to 
a  place  called  Green  Cay,  where  the  cargo  of  the  Prince  Alfred  was 
transferred  to  the  Florida,  an  operation  which  lasted  several  clays.  The 
latter  (which  up  to  that  time  had  been  known  as  the  Oreto)  then  hoisted 
the  confederate  flag,  and  assumed  the  name  under  which  she  has  since 
been  known.  The  Prince  Alfred  did  not  for  some  time  return  to  Nas- 
sau, her  captain  being  apprehensive  that  she  might  be  seized  for  a  vio- 
lation of  the  law  in  assisting  to  arm  and  fit  out  the  Florida  in  British 
waters. 

Her  Majesty's  government  has  not  the  means  of  either  verifying  or 
disproving  the  truth  of  this  statement.  Assuming  it  to  be  true,  there 
can  be  no  doubt  that  a  violation  of  the  sovereignty  and  neutral  rights 
of  Great  Britain  was  committed  by  the  commander  of  the  Florida.  But 
the  fact  that  such  a  violation  occurred  does  not  argue  negligence  on  the 
part  of  Her  Majesty's  government.  It  took  place,  indeed,  in  British 
waters,  since  the  whole  group  or  chain  of  islands  known  by  the  name 
of  the  Bahamas  are  held  to  be  under  the  dominion  of  Great  Britain. 
But  of  these  islands,  which  number  several  hundred,  and  are  scattered 
over  a  wide  surface,  all  but  a  very  few  are  desolate  and  uninhabited, 
and  many  are  mere  rocks  or  islets.  Green  Cay  J  which,  if  we  may  trust 
the  testimony  of  the  deponents,  was  the  spot  selected  for  this  transac- 
tion) is  a  small,  uninhabited  island,  lying  sixty  miles  or  more  south  of 
Nassau,  on  the  edge  of  what  is  called  the  Great  Bahama  Bank,  and 
visited,  as  Her  Majsty's  government  believes,  only  by  fishermen. 
[79]  ♦Neutral  powers  have  never  been  held  responsible  for  violations 
of  their  territory  committed  in  remote  and  unfrequented  places, 
where  no  effective  control  could  be  exercised ;  and  it  is  certain  that, 
over  such  a  dominion  as  the  Bahamas,  no  government  could  reasonably 
be  expected  to  exert  such  a  control  as  to  prevent  the  possibility  that 
acts  of  this  kind  might  be  furtively  done  in  some  part  of  its  shores  or 
waters. 

The  Prince  Alfred  sailed  from  Nassau  as  any  vessel  intended  to  run 
the  blockade  might  have  done,  while  the  Florida  was  still  lying  in  the 
harbor;  and  there  appears  to  have  been  no  circumstance  within  the 

if  he  anchored  outside  he  had  not  BafDcient  crew  to  weigh  his  anchor,  and  begced  I 
woald  assist  him  by  lending  him  men.  I  declined  lending  him  any  men ;  bat  told  him 
he  might  hold  on  astern  of  the  Petrel,  and  I  wonld  give  him  a  line  for  that  pnrpose. 

'' Abont  6.30  or  7  p.  m.,  having  seen  the  Oreto  fast,  holding  on  by  one  of  our  hawsers, 
I  went  down  to  dinner ;  and  when  I  came  on  deck  again  she  was  gone. 

"I  had  told  the  master  that  she  must  go  out  of  our  way  before  the  tide  started. 

''This  small  act  of  courtesy  I  considered  a  duty  that  I  should  have  extended  to  any 
ship,  British  or  foreign,  and,  until  the  receipt  of  your  communication,  never  gave  it  a 
second  thought ;  in  fact,  I  mast  have  thought  it  too  trivial  to  mention  in  my  letter  of 
proceedings  which  at  that  time  were  fuU  of  matter  of  the  greatest  interest. 

''In  conclusion  I  may  remark  that  the  only  reason  I  had  for  refusing  to  send  men 
on  board  was  in  consequence  of  the  prevalence  of  yellow  fever  in  the  merchant  ship- 
ping at  Nassau,  and  I  had  prohibited  all  communication,  so  far  as  practicable,  with 

them.''  , ,    r 
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knowledge  of  the  authorities  of  the  colony  to  dii]gct  special  attention  to 
the  nature  of  her  cargo,  to  disclose  her  errand,  or  furnish  a  reason  for 
detaining  her.  No  complaint  on  the  subject  was  made  before  she  sailed 
by  the  consul  of  the  United  States,  though  it  is  now  alleged  that  the 
purpose  for  which  she  went  was  ''  notorious^  in  Nassau.  Subsequently, 
on  the  8th  September,  1862,  when  the  Prince  Alfred  was  again  at  the 
port,  the  consul  informed  the  governor  that  he  had  good  authority  for 
stating  that  this  vessel  had  placed  the  Florida's  armament  on  board  her 
at  Green  Cay,  and  that  the  Prince  Alfred's  captain  was  again  shipping 
men  to  be  sent  to  the  Florida.  The  governor  replied  that  if  sufficient 
evidence  could  be  placed  in  the  hands  of  the  attorney-general  to  sub- 
stantiate this  allegation,  he  would  direct  a  prosecution  to  be  instituted 
against  the  captain  of  the  Prince  Alfred  or  others  who  might  have  been 
guilty  of  violating  the  foreign-enlistment  act.  Upon  this  communica- 
tion the  consul  seem^  to  have  taken  no  steps  whatever;  and,  although 
it  has  sincejjippeared  that  he  had  previously  procured  a  notarial  decla- 
ration from 'some  of  the  men  employed  on  the  Prince  Alfred,  the  evi- 
dence thus  obtained  was  never  communicated  or  disclosed  to  the  colonial 
authorities  or  to  Her  Majesty's  government,  until  February,  1865.  Cap- 
tain Maffit  had  at  that  time  arrived  at  Nassau  in  command  of  the  mer- 
chant-vessel Owl,  which  had  run  the  blockade,  and  the  then  United 
States  consul  made  an  application  to  the  governor  for  proceedings 
against  him  on  the  ground  that  he  had  enlisted  men  in  the  colony  for 
the  Florida  in  1862.  This  application  was  not  received  until  after  Cap- 
tain Maffit  had  left  Nassau,  but  the  governor  directed  the  attorney- 
general  to  communicate  with  the  consul,  and  the  declaration  of  4th 
September,  1862,  above  referred  to,  (which  contained  no  evidence  of 
enlistment,)  was  then  produced  for  the  first  time.* 

The  arbitrators  are  already  aware  that  the  Florida  went  from  the 
Bahamas  to  Cuba,  where  she  endeavored  to  ship  a  crew,  and  from  thence 
(before  making  any  prize  or  inflicting  any  loss  on  the  United  States)  was 
carried  by  her  commander  into  the  confwierate  port  of  Mobile,  escaping 
capture  through  the  remissness  or  incapacity  of  the  officer  commanding 
the  blockading  squadron ;  that  at  Mobile  she  remained  more  than  four 
months ;  that  she  was  there  fitted  out  and  put  in  a  condition  for  cruis- 
ing ;  and  that  from  thence  she  commenced  her  cruise.  The  crew  which 
manned  her  during  that  cruise  were  enlisted  at  Mobile,  and  the  greater 
number  of  them  appear  to  have  been  transferred  to  her  from  a  receiving- 
ship  in  that  port  The  history  of  this  cruise  has  been  briefly  told  in  the 
British  Case.  It  has  been  seen  that  she  was  admitted,  during  the  course 
of  it,  into  poii:s  of  the  British  colonies,  of  Brazil,  and  France  j  that  at 
Brest  she  was  snflfered  to  remain  during  nearly  six  months  repairing  and 
refitting ;  and  that  she  was  ultimately  seized  and  carried  away  from  a 
Brazilian  port  by  a  gross  violation  of  the  neutrality  and  sovereign  rights 
of  Brazil,* 

On  the  fact  that  she  was  permitted  to  enter  ports  within  Her  Majesty's 
colonial  possessions,  the  United  States  have  endeavored  to  support  fur- 
ther complaints  and  further  claims  against  Great  Britain,  tor  which 
there  is  no  foundation  whatever.  It  was  not  the  duty  of  the  British 
government  to  seize  or  capture  the  Florida  when  cruising  under  a  com- 
mission from  the  government  of  the  Confederate  States;  and  the 
charges  of  partiality  made  in  respect  of  this  vessel  are  as  groundless  as 
those  advanced  in  the  cases  of  the  Sumter  and  Nashville.    It  will,  how- 


'  Appendix  to  BritiHh  Case,  toI.  i,  pp.  82-90. 
*Cuse  of  Great  Britain,  pp.  67-78. 
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ever,  be  for  the  convejjience  of  the  arbitrators  that  they  shoald  be  far- 
nished  with  a  summarj  accoant  of  the  hospitalities  accorded  in  British 
ports  during  the  course  of  the  war  to  the  armed  vessels  of  both  bellig- 
erents.   This  will  be  done  in  a  subsequent  section. 

With  respect  to  the  case  of  the  Florida,  Her  Majesty's  government 
submit  with  confidence  to  the  arbitrators,  not  only  that  negligence  can- 
not justly  be  imputed  to  Great  Britain,  but  that  (even  if  this  were  other- 
wise) Great  Britain  could  not  be  held  liable  for  losses  sustained  by  the 
United  States  in  consequence  of  the  operations  of  that  vessel  after  she 
had  entered  the  port  of  Mobile,  had  there  completed  her  equipments 
and  enlisted  for  the  first  time  a  sufficient  crew,  and  had  afterward 
sailed  from  that  port  to  cruise  against  the  shipping  of  the  United 
States. 

[801  *THE  ALABAMA. 

The  facts  relative  to  the  building,  departure,  and  subsequent  arming 

The  Aiab«n,H.       ^^  ^^^  Alabama  have  been  set  forth  in  the  British  Case  with 

The  Aiabamu.       ^  fulincss  of  dctail  which  renders  any  additional  statements 

unnecessary ;  and  Her  Majesty's  government  will  here  refer  to  them  so 

far  only  as  may  be  required  for  the  purpose  of  correcting  erroneous 

assertions  or  mistaken  inferences  in  the  Case  of  the  United  States. 

In  respect  to  this  ship.  Her  Majesty's  Government  does  not  dispute 
that,  at  the  time  when  she  sailed  from  England  in  <Tuly,  1862,  she  was, 
as  regards  the  general  character  of  her  construction,  specially  adapted 
for  warlike  use,  nor  that  the  adaptation  had  been  effected  within  British 
jurisdiction.  The  question  for  the  arbitrators  is,  whether  the  British 
government  had,  according  to  the  fair  and  just  sense  of  those  words, 
reasonable  grounds  to  believe  that  she  was  intended  to  carry  on  war 
against  the  United  States,  and,  having  it,  failed  to  use  such  diligence 
as  any  international  obligation  requir^  to  prevent  her  departure  &om 
Great  Britain,  or  to  prevent  her  equipment  within  its  jurisdiction. 

In  respect  of  this  ship  also,  as  in  respect  of  the  Florida,  it  is  insisted 
by  the  United  States  that  the  material  facts  proving  her  true  character 
and  the  employment  for  which  she  was  intended  were  notorious,  and 
therefore  either  were  or  ought  to  have  been  known  to  Her  Majesty's 
government,  and  that  no  proof  ought  to  have  been  required  from  Mr. 
Adams.  It  is  insisted,  further,  that  not  only  proof  was  required,  but 
'^  strict  technical  proof,"  such  as  would  support  a  criminal  prosecution 
under  the  foreign-enlistment  act.  The  arbitrators  are  also  told  that,  in 
this  case  and  throughout  the  war,  the  British  government  and  its  officers 
'*  would  originate  nothing  themselves  for  the  maintenance  and  perform- 
ance of  their  international  duties,"  and  '*  would  listen  to  no  representa- 
tions from  the  officials  of  the  United  States  which  did  not  furnish  tech- 
nical evidence"  sufficient  for  the  purpose  mentioned  above. 

These  assertions  are  made  use  of  to  explain  the  fact  that,  although 
<^  before  the  vessel  was  launched  she  became  an  object  of  suspicion  with 
the  consul  of  the  United  States  at  that  port,  and  she  was  the  subject  of 
constant  correspondence  on  his  part  with  his  government  and  with  Mr. 
Adams,"  no  representation  was  made  respecting  her  either  to  the  British 
government  or  to  its  officers  at  Liverpool  until  the  23d  June,  1862. 
Neither  the  fact  which  has  to  be  explained,  nor  the  explanation  offered 
for  it,  appears  to  be  supported  by  the  evidence. 

Among  the  circumstances  alleged  as  proofs  of  an  intention  that  the 
vessel  should  be  employed  in  the  confederate  service  are  the  contract 
between  Bullock  and  the  ship-builder,  supposed  to  have  been  signed  in 
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October,  1861,  and  the  asserted  facts  that  Bullock  "  went  almost  daily" 
on  board  of  her,  and  *'  seemed  to  be  recognized  in  authority,''  and  that 
her  officers  were  in  England  awaiting  her  completion,  and  were  paid 
their  salaries  monthly  at  the  office  of  Fraser,  Trenholm  &  Co.,  in  Liver- 
pool. 

For  evidence  that  the  ALabama  was  the  subject  of  constant  correspond- 
ence between  the  United  States  consul  at  Liverpool  and  his  Govern- 
ment and  its  minister  in  London,  the  arbitrators  are  referred  to  the 
Appendix  to  the  Case  of  the  United  States,  vol.  iii,  passim.^  ^  They  will 
discover  that,  before  the  date  of  Mr.  Adams's  first  representation  to  Earl 
Russell,  (23d  June,  1862,)  she  is  only  thrice  mentioned  by  Mr.  Dudley  in 
dispatches  to  Mr.  Seward — namely,  on  the  4th  of  April,  16th  May,  and 
18th  June,  1862.  On  the  27th  June  he  says  that  he  has  mentioned  her 
"  in  two  or  three  notes  to  the  Department,"^  They  will  not  (Her  Majesty's 
government  believes)  find  any  letters  addressed  to  Mr.  Adams  prior  to 
that  on  which  he  founded  his  representation  to  Earl  Bussell,  though 
there  probably  was  such  a  letter,  since  she  is  there  said  to  have  been 
mentioned  in  "a  previous  dispatch."?  The  constant  correspondence, 
therefore,  which  is  mentioned  in  the  case  did  not  commence  until  after 
the  vessel  had  made  her  first  trial-trip,  and  was  nearly  ready  to  go  to 
sea,  and  a  very  few  weeks  before  she  sailed,  though  Mr.  Dudley's  atten- 
tion had  been  directed  to  her  in  November,  1861.  The  fact  that  Bullock 
'*  goes  almost  constantly  on  board  the  gun-boat,  and  seems  to  be  recog- 
nized as  in  authority,"  first  appears  in  a  letter  dated  9th  July,  1862,  ad- 
dressed to  the  collector  of  customs  at  Liverpool ;  and  the  collector  is, 
in  the  same  letter,  told  that  Bullock  <<  is  in  Liverpool,"  and  what  is  sup- 
posed to  be  his  business  there.*^  The  facts  that  the  contract  for  the  ship 
was  made  with  Bullock,  and  that  confederate  officers  who  were  intended 
to  serve  on  board  of  her  were  in  Liverpool  and  receiving  pay  before  she 
sailed,  first  appear  in  a  deposition  of  one  Yonge,  sworn  and  communi- 
cated to  Earl  Kussell,  in  April,  1863.* 

It  has  not  been  shown  by  the  United  States  that,  prior  to  the  time 
when  Mr.  Adams  *laid  a  representation  before  Earl  Bussell,  any 
[81]  circumstances  proving  or  tending  to  prove  that  the  ship  was 
intended  for  the  Confederate  States  were  notorious  or  generally 
known  at  Liverpool,  or  were  or  ought  to  have  been  known  to  the  British 
government  or  any  of  its  officers.  Indeed,  beyond  a  report  that  one  of 
the  workmen  in  Laird's  yard  had  said  so,  no  fact  of  this  kind  is  found  in 
any  of  Mr.  Dudley's  previous  letters.  Such  a  statement  by  a  mere  work- 
man would  not  be  evidence  in  any  British  court,  nor  is  it  consistent 
with  probability  that  ordinary  workmen  in  the  yard  would  have  any 
means  of  knowing  or  proving  the  real  destination  of  the  ship. 

That  the  vessel  was  designed  for  a  ship  of  war  was  doubtless  not  dif- 
ficult to  discover,  but  there  was  nothing  in  this  to  attract  special  ob- 
servation. The  building  of  vessels  of  war  for  the  British  government 
and  for  foreign  governments  or  their  agents  had  for  many  years  formed 
a  large  part  of  the  regular  business  of  the  great  ship-building  firm  in 
whose  yard  she  was  constructed.  It  has  been  publicly  stated  by  Messrs. 
Laird,  and  Her  Majesty's  government  are  now  in  a  condition  to  prove  it 
to  be  the  fact,  that  shortly  before  the  contract  with  Bullock  was  said  to 
have  been  made,  they  were  asked  to  send  in  plans  and  estimates  for 

1  Case  of  the  United  States,  p.  366. 

^  Appendix  to  ditto,  vol.  iii,  pp.  l-^^ ;  vol.  vi,  p.  377. 

3  Ibid.,  vol.  iii,  p.  5 ;  vol.  vi.  p.  376. 

<  Ibid.,  vol.  iii,  p.  18  ;  vol.  vi,  p.  384. 


^  Ibid.,  vol.  iii,  p.  145  ;  vol.  vi,  p.  436. 
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gun-boats  aud  a  floating  battery  to  the  Navy  Department  of  the  United 
States  by  a  person  who  represented  himself,  and  was  believed  by  them,  to 
be  authorized  by  the  head  of  that  Department;  and  being  (as  they  were) 
commercial  men,  having  only  commercial  objects  in  view,  they  were 
perfectly  ready  to  have  supplied  these  articles  to  the  United  States,  if 
it  bad  been  proposed  to  them  to  do  so  on  terms  which  they  considered 
sufficiently  profitable.^ 

The  assertion  that  a  particular  fact  is  "  notorious''  is  one  the  truth  of 
which  there  is  no  possibility  of  testing.  It  commonly  means  no  more 
than  that  the  fact  is  generally  or  by  many  persons  believed  to  be  true, 
which  does  not  prove  the  truth  of  it  (since  a  general  belief  may  be,  and 
often  is,  mistaken)  and  does  not  always  make  it  even  probable  that 
proof  can  be  obtained.  If  a  general  belief  prevailed  in  Liverpool,  while 
the  vessel  afterward  known  as  the  Alabama  was  in  the  builder's  yard, 
that  she  was  intended  for  the  Confederate  States,  (and  there  is  no  proof 
whatever  that  any  such  general  belief  did,  in  fact,  exist,)  this  would  not 
have  been  a  reasonable  ground  for  calling  on  the  government  to  seize  or 
interfere  with  a  ship  which,  for  aught  that  was  known  to  the  contrary, 
was  the  proi)erty  of  private  individuals,  guilty  of  no  violation  of  the 
law. 

The  phrase  "  technical  evidence"  is  calculated  to  mislead.  If  it  means 
such  evidence  as  might  be  expected  to  satisfy  an  impartial  tribunal  that 
a  violation  of  the  law  had  been  committed,  it  is  true  that  the  govern- 
ment held  itself  entitled,  before  seizing  the  Alabama  or  any  other 
vessel,  to  have  such  evidence  in  its  possession,  or  to  have  reasonable 
grounds  for  believing  that  it  would  be  forthcoming  before  the  trial  of 
the  case  should  begin.  Open  investigation  before  a  court  is  the  means 
appointed  by  law  for  sifting  all  accusations  and  distinguishing  ascer- 
tainable facts  from  mere  rumor ;  it  is  an  ordeal  that  a  British  govern- 
ment which,  in  the  exercise  of  the  powers  intrusted  to  it,  seizes  or  in- 
terferes  with  the  person  or  property  of  any  one  within  its  jurisdiction, 
must  always  be  prepared  to  encounter,  and  it  is  clear  that  the  sufficiency 
of  evidence  in  an  English  forum  can  only  be  tried  by  principles  recog- 
nized in  !England,  as  in  an  Italian,  Swiss,  Brazilian,  or  American  forum, 
it  must  of  necessity  be  determined  by  principles  recognized  in  those 
countries  respectively.  But  the  assertions  that  the  British  government, 
throughout  the  war,  "would  originate  nothing  themselves  for  the 
maintenance  and  performance  of  their  international  duties,  and  that 
they  would  listen  to  no  representations  from  the  officials  of  the  United 
States  which  did  not  furnish  technical  evidence  for  a  criminal  prosecu- 
tion," are  not  only  unfounded ;  they  are  opposed  to  facts  stated  in  the 
Case  and  evidence  of  Great  Britain  and  even  in  the  Case  and  evidence 
of  the  United  States.  The  arbitrators  have  already  seen,  from  the 
statements  laid  before  them,  that  every  reasonable  suspicion,  whether 
communicated  through  the  minister  of  the  United  States  or  derived 
from  other  sources,  was  immediately  made  the  subject  of  inquiry ;  that 
this  was  in  some  instances  done  where  no  representation  had  been  re- 
ceived from  Mr.  Adams;  and  that  on  every  representation  of  his,  though 
unaccompanied  by  evidence,  it  was  done  as  a  matter  of  course. 

It  is  true,  nevertheless,  that  in  cases  of  this  nature  neutral  govern- 
ments ordinarily  expect  to  receive  information  from  the  ministers  or 
consuls  of  belligerent  powers  resident  within  their  territories.  These 
officials  have  the  keenest  incitements  to  vigilance  in  their  national 
interest  and  official  duty,  and  are  more  likely  to  be  the  first  recipients 
of  intelligence  than  the  government  or  its  ofl&cers. 

1  Appendix  to  British  Case,  vol.  v,  pp.  204r219._  j  by  GoOglc 
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This  lias  been  the  general  practice  of  neutral  governments,  and 
[82]  the  arbitrators  have  ♦already  seen  that  it  has  been  followed  by  the 
United  States.  The  Government  of  the  United  States  has  expected 
information  to  be  thus  furnished  to  it,  and  has  expected  also  the  in- 
formation to  be  supported  by  proofs;  and  where  the  proof  oflFered  was 
not  satisfactory,  foreign  ministers  and  consuls  have  been  told  that  they 
were  at  liberty  to  institute  proceedings  themselves.^ 

Let  us  now  briefly  recall  the  facts,  of  which  the  arbitrators  are  already 
in  possession,  and  which  show  what  the  conduct  of  the  British  Govern- 
ment and  its  officers  in  relation  to  the  Alabama  really  was. 

On  the  24th  June,  1862,  Earl  Eussell  received  the  first  representation 
made  to  him  respecting  the  vessel  afterward  called  the  Alabama,  then 
known  only  by  her  number  in  the  building-yard,  (290.)  In  the  case  of 
the  United  States,  the  arbitrators  are  told  that  Mr.  Adams  had  at  this 

'  The  answer  of  Mr.  Fish  to  the  Spanish  envoy,  in  December,  1870,  has  been  already 
referred  to  above,  (j).  46.) 

"  The  undersigned  takes  the  liberty  to  call  the  attention  of  Mr.  Lopez  Roberts  to  the 
fact  that  a  district  attorney  of  the  United  States  is  an  officer  whose  duties  are  regu- 
lated by  law,  and  who,  in  the  absence  of  executive  warrant,  has  no  right  to  detain  the 
vessels  of  American  citizens  without  legal  process,  founded  not  upon  surmises,  or  upon 
the  antecedent  character  of  a  vessel,  or  upon  the  belief  or  conviction  of  a  consul,  but 
upon  proof  submitted  according  to  the  forms  required  by  law.'' 

There  are  several  examples  of  this  in  the  correspondence  of  the  Government  of  the 
United  States  with  Spain  and  Portugal.    (Appendix,  vol.  iii,  p.  95.) 

The  following  letters,  exchanged  between  the  Spanish  consul  at  New  York  and  the 
United  States  district  attorney  in  1817,  aftbrd  a  convenient  instance.    (Ibid.,  p.  119.) 

Mr,  Stoughton  to  Mr.  Kisk, 

"Consulate  of  Spain, 

''New  Yorky  September  16, 1817. 

"Sir:  Some  days  ago  there  arrived  in  the  port  of  New  York  an  armed  brig,  prooeeding 
from  Norfolk,  which  I  have  been  very  credibly  informed  is  a  vessel  pretending  to  have 
a  commission  from  Venezuela,  but  whose  object  in  coming  into  this  ][)ort  was  to  pro- 
cure an  additional  supply  of  men  wherewith  to  commit  hostilities  against  the  subjects 
and  possessions  of  the  King  of  Spain.  A  few  days  ago  I  presented  to  the  collector  of 
the  port  of  New  York  an  affidavit  of  a  man  named  John  Reilley,  stating  that  he  had 
been  requested  to  enlist  on  board  of  a  vessel,  which  was  represented  to  him  to  be  the 
privateer  schooner  Lively,  bound  to  Amelia  Island  to  join  General  McGregor,  to  invade 
the  territories  of  his  Catholic  Majesty. 

"I  am  now  informed  that  the  brig  above  mentioned  is  the  vessel  alluded  to,  Reilley 
having  either  been  mistaken  in  the  name  or  designedly  deceived  by  the  agents  of  the 
privateer.  I  now  inclose  the  affidavit  of  John  Finegan,  by  which  you  will  perceive 
that  the  officers  of  the  above  brig  (whose  name  is  the  American  Libre,  commanded  by 
Captain  Barnard)  are  enlisting,  and  have  enlisted,  men  in  this  port  to  proceed  against 
the  Spanish  possessions.  I  have  caused  application  to  be  made  to  the  collector,  who 
doubts  the  extent  of  his  authority  in  interfering  with  this  vessel.  Now,  as  there  must 
be  provisions  in  the  laws  and  treaties  of  the  United  States  vesting  an  authority  in 
some  of  its  officers  to  prevent  the  equipment  of  vessels  and  the  enlistment  of  men  in 
the  United  States,  to  proceed  against  a  foreign  nation  at  peace  with  the  United  States, 
I  make  this  application  to  you,  most  urgently  requesting  you  to  take  whatever  measures 
may  be  necessary  immediately,  in  order  to  prevent  the  departure  of  the  above  vessel,  at 
least  until  she  shall  give  bonds  that  she  will  not  commit  hostilities  against  Spanish 
subjects.    The  vessel,  it  is  said,  will  sail  t^-morrow  morning. 

"Indeed,  if  an  inquiry  were  instituted,  I  am  induced  to  believe  the  above  brig  will 
be  found  to  be  a  pirate. 
"  I  have   ^^c 

(Signed)       "  ^'THOMAS  STOUGHTON." 

Affidavit  of  John  Finegan, 

"SiCPTEMBER   16,  1817. 

••State  of  New  Yokk,  «»; 
"John  Finegan,  at  present  in  the  city  of  New  York,  being  duly  sworn,  saith  that  he 
was  requested  by  a  man,  who  is  represented  to  be  the  commissary  of  the  vessel  next 
mentioned,  to  go  out  in  the  Patriot,  brig,  now  lying  at  the  quarantine  ground;  that  the 
destination  of  the  said  vessel  is  to  fight  against  tue  Spaniards;  that  the  deponent  was 
iiold  that  on  his  arrival  in  Spanish  possessions  he  was  to  join  the  land  service  of  the 
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time  good  reason  '^  to  think  that  it  \Yoald  be  neoeesary  to  obtain  strictly 
technical  proof  of  a  violation  of  the  municipal  law  of  England  before 
he  could  hope  to  obtain  the  detention^  of  the  ship,  and  that  ^*he  thought 
he  had  such  proof."  Mr.  Adams  did  not,  however,  in  his  letter  furnish 
or  offer  any  proof  at  all,  and  the  inclosed  letter  from  Mr.  Dudley  con- 
tained nothing  showing  or  tending  to  show  the  purpose  for  which 
[83]  the  ♦vessel  was  intended,  beyond  some  hearsay  statements,  re- 
ported to  come  from  persons  who  could  not  be  compelled  to  give 
evidence,  and  an  expression  of  his  own  opinion  that  ^^  there  was  not  the 
least  room  for  doubt  about  it." 

On  the  25th  June  Her  Majesty's  government  ordered  inquiry  to  be 
made  on  the  spot.  At  the  same  time  the  two  letters  were  laid  before 
the  law-officers  of  the  Crown.    The  latter  reported — 

That  if  the  representation  made  to  Her  Majesty's  government  by  Mr.  Adams  is  i  u 
accordance  with  the  facts,  the  building  and  equipment  of  the  steamer  in  question  is  a 


patrioto ;  that  deponent  knows  of  five  persons  who  have  been  engaged  in  like  manner, 
who  are  abont  to  proceed  on  board  the  said  brig ;  that  deponent  was  told  that  as  soon 
as  he  gets  on  board  he  will  receive  his  advance ;  that  officers  are  at  present  employed 
in  the  city  of  New  York  in  looking  out  for  men,  and  endeavoring  to  enlist  them  to  pro- 
ceed in  the  said  vessel. 

bi8 
(Signed)  "  JOHN  -f  FINEGAN. 

mark. 
"  Sworn  this  16th  day  of  September,  1817,  before  me. 

**  SAMUEL  B.  ROMAINE.'' 

Mr,  Sloughton  to  Mr.  Fisk, 

**  Consulate  of  Spain, 

"  Netv  Yorkf  September  17,  lbl7. 
''  Sm:  I  inclose  the  deposition  of  John  Reilley,  relating  to  the  privateer  brig,  about 
which  I  yesterday  had  the  honor  to  address  yon.  Yon  will  perceive  liy  the  affidavit 
that  officers  belonging  to  that  brig  are  openly  employed  in  this  city  in  recruiting  and 
enlisting  men  to  join  with  General  McGregor,  and  invade  the  possessions  of  the  King 
of  Spain. 

**  1  need  not  remind  yon  that,  by  the  existing  laws  of  the  United  States,  these  enlist- 
ments are  unlawful,  and  that  not  only  the  vessel  on  board  of  which  they  are  to  embark 
is  liable  to  seizure  and  forfeiture,  but  that  the  captain  and  the  officers  thereof,  who  are 
engaged  in  this  business,  are  liable  to  a  heavy  fine  and  imprisonment.  As  these  are 
iiagrant  violations  of  the  laws  of  the  United  States,  and  calculated  to  produce  serious 
injurv  to  the  possessions  of  His  Msgesty,  and  to  the  property  of  his  subjects,  I  flatter 
mys^  that  you  will  take,  without  delay,  sucji  steps  as  may  be  necessary  to  put  a  stop 
to  these  proceedings. 
**X  have  Sic 
(Signed)       "'  "THOMAS  STOUGHTON." 

DepositioH  of  John  lidlley. 

*'  September  9, 1817. 

*  State  of  New  York,  m,  City  of  New  York,  ss  : 

"  John  Eeilley,  at  present  in  the  city  of  New  York,  mariner,  being  duly  sworn,  saith, 
that  some  days  ago  deponent  was  requested  to  embark  on  board  of  a  vessel  which  was 
said  to  be  lying  at  the  Narrows,  in  the  Bay  of  New  York,  for  the  purpose  of  ^ing  to 
join  General  McGregor,  and  to  fight  against  the  Spaniards ;  that  after  he  arrived  at 
Amelia  Island  he  might  either  joifi  the  land  service  or  the  naval  service ;  that  depo- 
nent would  be  paid  as  soon  as  he  got  on  board ;  that  several  persons  were  engaged  in. 
looking  out  for  recruits  to  proceed  upon  the  same  service,  and  many  men  were  spoken 
to  for  the  purpose.  Deponent  was  then  informed  that  the  vessel  was  the  privateer 
schooner  Lively,  but  has  since  learned  that  it  was  a  mistake,  and  that  the  vessel  in 
question  is  the  patriot  brig  Americano  Libre,  Captain  Barnard,  which  is  lying  at  the 
quarantine  ground,  and  is  armed  with  several  large  guns  and  many  men ;  that  several 
persons  who  are  officers,  captains,  lieutenants,  and  so  forth,  are  at  present  employed  in 
recruiting  men  to  join  that  service,  and  proceed  in  the  said  brig  to  Amelia;  that  many 
hands  have  already  been  bespoken,  and  are  now  waiting  for  money  which  has  been 
promised  to  them ;  that  the  otters  made  to  them  are  to  give  them  |8  a  month  and  cloth- 
ing, together  with  flO  or  |12  in  advance.  Deponent  supposes  that  the  officers  above 
mentioned  were  in  treaty  with  about  twenty  persons,  who  were  to  go  on  board  as  soon 
as  their  advance  was  paid  to  them,  and  which  the  said  officers  told  them  would  be 
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maDifest  violation  of  the  foreign-enlistment  act,  and  steps  oagbt  to  be  taken  to  put 
that  act  in  force  and  to  prevent  the  vessel  from  goins  to  sea. 

The  report  of  the  United  States  consul  at  Liverpom,  inclosed  by  Mr.  Adams,  b6side8 
Raggesting  other  grounds  of  reasonable  suspicion,  contains  a  direct  assertion  that  the 
foreman  of  Messrs.  Laird,  the  builders,  has  stated  that  this  vessel  is  intended  as  a  pri- 
vateer for  the  service  of  tne  government  of  the  Southern  States ;  and,  if  the  character 
of  the  vessel  and  of  her  equipment  be  such  as  the  same  report  describes  them  to  be,  it 
seems  evident  that  she  must  be  intended  for  some  warlike  purpose. 
Under  these  circumstances,  we  think  that  proper  steps  ought  to  be  taken,  under  the 

direction  of  Her  Majesty's  government,  by  the  authorities  of  the  customs  at 
[  84  ]    Liverpool,  to  ascertain  the  truth,  and  **  that,  if  sufficient  evidence  can  be  obtained 

to  justify  proceedings  under  the  foreign-enlistment  act,  such  proceeding  should 
bo  taken  as  early  as  possible.  In  the  mean  time  Mr.  Adams  ougnt,  we  thmk,  to  be 
informed  that  Her  Mfgesty's  government  are  proceeding  to  investigate  the  case ;  but 
that  the  course  which  they  may  eventually  take  must  necessarily  depend  upon  the 
nature  and  sufficiencv  of  any  evidence  of  a  breach  of  the  law  which  they  may  be  en- 
.-vblod  to  obtain  ;  and  that  it  will  be  desirable  tliat  any  evidence  in  the  possession  of 
the  United  States  consul  at  Liverpool  should  be  at  once  communicated  to  the  officers 
of  Her  Majesty's  customs  at  that  port.* 

On  the  4th  July  the  results  of  the  inquiry  instituted  at  Liverpool  by 
the  customs  department  were  communicated  to  Mr.  Adams,  with  a  sug- 

during  the  course  of  the  day ;  among  the  officers  there  is  one  who  is  called  a  general. 
That  the  above  men  were  told,  in  deponent's  presence,  by  the  officers  who  were  enlibt- 
ing  them,  that  they  were  principally  wanted  to  join  the  land  service  against  the  royal- 
i8ts<    And  further  the  deponent  saith  not. 

(Signed)  *'  JOHN  REILLEV. 

'^  Sworn  this  lOtli  day  of  September,  before  me. 

"  FRANCIS  R.  TILLON, 

*'Xotary  Public:' 
1/r.  F(8k  to  Mr.  Stoughion, 

"New  York,  September  17, 1817. 

"  Sir  :  I  have  duly  received  your  notes  of  yesterday  evening  and  of  this  day,  and 
have  referred  to  the  statutes  providing  for  the  punishment  of  the  offenses  stated.  It 
is  not  a  case,  from  the  evidence  mentioned,  that  would  justify  the  collector  in  detain- 
ing the  vessel ;  the  aggression  is  to  be  punished  in  the  ordinary  mode  of  prosecuting 
those  who  are  guilty  of  misdemeanors.  Oath  is  to  be  made  of  the  facts  by  the  com- 
plainant, who  enters  into  a  recognizance  to  appear  and  prosecute  the  offenders  before 
any  process  can  issue.  This  oath  being  made,  and  recognizance  taken,  the  judge  of  the 
circuit  court  will  issue  a  warrant  to  apprehend  the  accused,  and  bring  them  before 
him,  to  be  further  dealt  with  according  to  law.  When  apprehended,  it  is  the  province 
of  the  attorney  of  the  United  States  to  conduct  the  prosecution  to  judgment.  I  have 
no  authority  to  administer  an  oath,  or  to  issue  a  warrant,  nor  have  l  the  power  to  issue 
any  process  to  arrest  and  detain  the  vessel  in  question,  unless  by  the  direction  of  an 
executive  officer  of  the  United  States.  By  the  reference  you  have  furnished,  the  parties 
complained  of  are  to  be  prosecuted  either  under  the  4th  section  of  the  act  of  Congress 
passed  on  the  3d  of  March,  1817,  or  under  the  2d  section  of  the  act  passed  5th  June, 
1794.  By  adverting  to  these  statutes,  it  will  be  seen  that  the  vessel  is  not  liable  to 
seisure  for  the  act  of  any  person  enlisting  himself  to  go  on  board,  or  for  hiring  or  retain- 
ing another  person  to  enlist ;  the  punishment  is  personal  to  the  offenders ;  and  those  who 
disclose  the  tact,  on  oath,  within  thirty  days  after  enlisting,  are  protected  from  prose- 
cution. The  offenders  are  to  be  arrested  and  prosecuted  in  the  mauner  I  have  stated. 
I  beg  you  to  be  assured,  sir,  that  it  is  not  from  a  disposition  either  to  shrink  from  the 
performance  of  my  dut^,  or  to  decline  interfering  to  defeat  any  illegal  enterprise  against 
the  subjects  or  possessions  of  a  power  with  whom  the  United  States  are  at  peace,  that 
I  have  stated  to  you  the  embarrassments  I  must  encounter  in  attempting  a  compliance 
with  your  request  upon  any  information  with  which  I  am  furnished.  If  it  is  in 
your  power  to  procure  the  names  of  the  parties,  and  the  evidence  upon  which  a  prose- 
cution for  a  misdemeanor  can  be  founded,  I  will  readily  co-operate  with  the  proper 
authorities  in  having  every  offender  arrested  and  brought  to  justice.  It  is  impracticable 
for  me,  or  any  other  officer  of  the  United  States,  to  take  any  legal  measures  against 
aggressors,  upon  the  indefinite  statement  of  certain  persons  being  concerned  in  an  ille- 
gal transaction.  Since  the  receipt  of  your  notes,  I  have  had  an  interview  with  the  col- 
lector, and  we  are  unable  to  discover  any  other  legal  course  of  proceeding  in  this  case 
than  that  adopted  in  the  ordinary  cases  of  misdemeanors. 
'^  I  have  &-C 
(Signed)       "  "  JONATHAN  FISK/' 

The  Spanish  consul  rejoined  by  a  warm  remonstrance.    The  expedition^ appears  to* 
have  been  permitted  to  sail  unmolested.  _^ _jOOQIC 

*  British  Case,  p.  83 ;  Appendix,  voL  1,  p.  181.  ^        .  /  ^ 
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gestion  that  he  should  instruct  "  the  United  States  consul  at  Liverpool 
to  submit  to  the  collector  of  customs  at  that  port  such  evidence  as  he 
may  possess  tending  to  show  that  his  suspicious  as  to  the  destination 
of  the  vessel  in  question  are  well  founded,''  ^ 

If  Mr.  Adams,  or  the  consul  from  whom  he  derived  liis  information, 
was  at  this  time  possessed  of  evidence  as  to  the  intended  employment 
and  real  character  of  the  ship,  the  time  had  now  arrived  when  it  ought 
to  have  been  produced  without  delay. 

Five  days  afterward,  on  the  9th  July,  the  consul  wrote  a  letter,  received 
on  the  10th,  which  purported  to  convey  "  all  the  information  and  cir- 
cumstances which  had  come  to  his  knowledge  "  to  the  collector  of  cus- 
toms.^ The  contents  of  this  letter,  when  examined,  will  be  found  to 
consist  partly  of  one  or  two  alleged  facts,  (not  proved,)  tending  to  con- 
nect Bullock  with  the  vessel ;  partly  of  statements  or  admissions  said 
to  have  been  made  by  various  persons  to  third  parties,  and  to  have  been 
by  them  reported  to  the  consul.  The  persons  to  whom  these  statements 
or  admissions  were  ascribed  were  two  officers  of  the  Sumter,  who  had 
passed  through  Liverpool  two  months  before ;  a  foreman  then  or  previ- 
ously employed  in  the  ship-builders'  yard,  ana  not  designated  by  name ; 
and  "  a  youth  named  Robinson,"  who  was  understood  to  be  at  "  a  school 
in  Loudon."  Mr.  Dudley  had  not  himself  seen  any  of  these  persons ; 
he  had  only  heard  from  others  (whose  names  he  said  he  could  not  disclose) 
that  they  had  made  the  statements  or  admissions  attributed  to  them. 
His  information,  therefore,  consisted  in  reality  of  reports,  received  from 
anonymous  persons,  of  statements  alleged  to  have  been  made  by  others 
who  could  not  be  found,  or  who,  if  found,  could  not  have  been  compelled 
to  give  evidence,  since  the  evidence  would  have  tended  to  criminate 
themselves.  Of  Bullock  nothing  was  at  this  time  known  to  Her  Majesty's 
government,  and  the  consul,  although  he  asserted  that  Bullock  was  a 
confederate  officer  sent  over  to  England  for  a  particular  purpose,  fur- 
nished no  evidence  of  this,  nor  offered  to  furnish  any. 

Mr.  Dadley  was  therefore  informed  by  the  collector  that  the  officers 
of  the  revenue  would  not  be  justified  in  acting  on  the  statements  con- 
tained in  his  letter,  unless  they  could  be  substantiated  by  evidence. 

On  the  21st  July,  eleven  days  after  the  collector's  reply,  and  a  month 
after  the  time  when  (as  is  alleged)  Mr.  Adams  thought  he  had  in  his 
possession  "strictly  technical  proof"  of  a  violation  of  the  law,  some 
evidence  was  produced  for  the  first  time,  and  laid  before  the  collector 
by  the  consul.  This  evidence  consisted  of  six  depositions,  of  which 
only  one,  purporting  to  be  sworn  by  a  man  named  Passmore,  was  ma- 
terial to  the  question,  and  legally  admissible.^  It  has  already  been  ob- 
served that,  to  rely  on  evidence  of  this  kind,  proceeding  from  a  single 
witness,  without  corroboration,  and  without  inquiry  into  his  character 
and  general  credibility,  would,  according  to  judicial  experience  in  Eng- 
land, (and,  it  may  be  added,  in  the  United  States  likewise,  and  proba- 
bly in  other  countries,)  have  been  very  unsafe  in  a  case  of  this  nature.* 

The  consul  was,  however,  informed  that  it  was  competent  for  him,  if 
he  should  think  fit,  to  institute  at  his  owa  risk  a  prosecution  against 
the  persons  supposed  to  be  concerned  in  the  alleged  violation  of  the 
law.* 


^  British  Case,  page  84 ;  AppeDdix,  vol.  i,  p.  184. 

-  Appendix  to  Case  of  the  United  States,  vol.  iii,  p.  17 ;  vol.  vi,  p.  383. 

^  Ibid.,  vol.  iii,  p.  21 ;  vol.  vi,  p.  391. 

*  British  Case,  p.  91. 

*  Appendix  to  Case  of  the  United  States,  vol.  iii,  p.  21 ;  vol.  vi,  p.  396.  Reference 
has  already  been  made  above  (p.  82)  to  the  ansvrers  given  in  a  like  sense  by  Mr.  Fish, 
to  the  Spanish  minister  in  December,  1870,  and  by  Mr.  Fisk  to  the  Spanish  consal  in 
1817.  -  O    - 
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{85J  *In  the  Case  of  the  United  States  the  arbitrators  are  told  that 
the  depositions  submitted  on  the  21st  were  "conclusively  passed 
upon"  by  Her  Majesty's  government.*  This  is  a  misapprehension,  if  it 
is  meant  that  they  were  accepted  by  the  government  as  conclusive. 
What  the  government  accepted  as  sufficient  was  not  the  incomplete  and 
scanty  evidence  of  the  21st,  but  the  same  evidence,  strengthened  and 
completed  by  the  additional  depositions  of  the  23d  and  25th. 

On  the  23d  July  two  further  depositions  were  furnished  by  the 
board  of  customs.*  An  additional  deposition  was  received  on  the  25th 
July.^  On  Tuesday,  the  29th  July,  the  law  officers  reported  their 
opinion  that  the  evidence  was  sufficient,  and  that  the  vessel  ought  to 
be  seized.*  This  opinion  was  unfortunately  given  too  late,  the  vessel 
having  put  to  sea  on  the  same  morning,  under  the  circumstances  stateil 
in  the  British  Case.^ 

We  see,  then,  that  although,  according  to  the  statements  made  in  the 
Case  of  the  United  States,  this  vessel  had  been  an  object  of  suspicion  and 
scrutiny  to  the  consul  ever  since  November,  1861,  although  he  had  for 
months  believed  that  she  was  intended  for  the  confederate  government; 
although  she  had  been,  as  is  alleged,  the  subject  of  constant  correspond- 
ence with  his  official  superior  and  with  Mr.  Adams ;  although  she  had, 
within  his  knowledge,  been  gi^adually  advancing  to  completion,  ha<l 
made  her  trial-trip,  and  was  beginning  to  get  ready  for  sea;  and 
although  Mr.  Adams  knew  that  evidence  such  as  could  be  produced  iu 
a  court  of  law,  not  only  of  her  adaptation  fo^  war,  but  of  her  being  in- 
tended to  be  employed  in  hostilities  against  the  United  States,  was 
required  to  justify  a  seizure;  notwithstanding  all  this,  no  evidence 
whatever  proving  or  tending  to  prove  such  an  intention  was  produced 
to  the  British  government  or  its  subordinate  officials  till  the  2l8t  of 
July,  eight  days  before  the  vessel  sailed,  and  at  a  time  when  it  was 
reported  that  she  might  leave  at  any  hour :  and  what  was  then  fur- 
nished required  to  be  strengthened  by  additional  evidence,  part  of 
which  was  delivered  on  the  sixth  and  the  remainder  on  the  fourth  day 
before  her  departure.  It  is  clear  beyond  controversy  that  this  long  and 
hazardous  delay  on  the  part  of  the  officials  of  the  United  States  in  this 
country  must  have  been  due  to  one  of  two  causes — either  to  a  want  of  due 
diligence  in  procuring  the  evidence  necessary  to  verify  the  suspicions 
which  they  entertained,  or  to  their  inability  to  procure  it.  The  second 
of  these  explanations,  which  is  confirmed  by  Mr.  Dudley's  complaints 
of  the  difficulty  experienced  in  inducing  any  witness  to  come  forward, 
is  probably  the  correct  one.  But,  in  either  case,  what  becomes  of  the 
charge  of  gross  and  culpable  negligence  against  the  British  govern- 
ment ?  If  Mr.  Dudley,  whose  business  it  was  to  flnd'out  the  truth  of  a 
suspected  enterprise  so  dangerous  to  his  country,  could  get  no  evidence 
of  it  until  too  late,  why  is  it  imputed  as  gross  negligence  to  the  officers 
of  the  government  that  they,  without  his  means  of  information,  were  not 

"^age^I.  ' 

-  Appendix  to  British  Case,  vol.  i,  p.  194. 

3Il)id.,p.  198. 

^Ibid.,  p.  200. 

^  Some  stress  is  laid,  in  the  Case  of  the  United  States,  (pp.  368, 374,)  on  a  statement  in 
a  report  by  the  commissioner  of  customs  to  the  treasury,  that  the  revenne  officers  at 
Liverpool  should  *^  watch''  the  ship.  This  is  construed  into  a  promise  to  Mr.  Adams 
himself  that  she  should  be  watched  to  prevent  her  departure;  and  he  is  said  to  have 
relied  npon  it,  and  to  have  been  indignant  when  the  authorities  "failed  to  redeem  theu: 
voluntary  promise."  Mr.  Adams,  however,  knew  well  that,  although  the  ship  might 
be  "  watched"  by  the  officers  to  ascertain  whether  she  took  arms  on  board,  (the  con- 
text shows  that  tliis  was  meant,)  nothing  but  an  actual  seizure  could  legally  prevent 
her  from  sailing. 
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more  successful !  If  he  could,  why  is  the  penalty  of  his  negligence  to  be 
paid  by  the  British  nation  ? 

Up  to  this  point,  then,  it  is  clear  that  there  is  no  reasonable  ground 
for  the  charges  brought  by  the  United  States  against  Great  Britain.  If 
those  charges  are  to  be  supported  in  any  way,  they  must  find  their  only 
support  in  what  was  done,  or  omitted  to  be  done,  afterward.  That  the 
question  whether  the  evidence  was  credible  and  sufficient  to  sustain  a 
seizure,  was  one  on  which  the  British  government  had  a  right,  before 
acting,  to  consult  its  official  legal  advisers,  cannot  be  denied.  It  was 
clearly  and  eminently  such  a  question.  Nor  does  it  admit  of  denial  that 
the  evidence  was  actually  referred,  as  soon  as  it  was  received  from  time 
to  time,  by  the  government  to  its  advisers,  for  their  opinion  ;  nor  that, 
if  any  reasonable  doubt  existed,  the  government  and  its  advisers  were 
justified  in  taking  reasonable  time  for  consideration. 

The  charge  of  gross  negligence,  then,  resolves  itself,  when  tested  by 
examination,  into  this  and  no  more :  that  the  evidence  not  having  been 
delivered  till  within  a  few  days  of  the  sailing  of  the  ship,  and  then  in 
successive  installments  sent  almost  from  day  to  day,  a  little  more  time 
than  may  now  perhaps  be  thought  to  have  been  absolutely  necessary 
was  consumed  in  obtaining  the  advice  and  forming  the  conclusion  on 
which  the  government  ultimately  acted. 

A  circumstance  has  been  already  mentioned,  of  which  Mr.  Adams  was 
informed  at  the  time,  as  having  occasioned  some  little  delay.^ 
[86]  Nor  ought  it  to  be  forgotten  that  the  sole  *facts  which  were 
alleged,  and  as  to  which  evidence  was  off'ered,  and  for  prevent- 
ing which  Her  Majesty's  government  was  solicited  to  interfere,  were  the 
fitting  out  for  sea  in  the  neutral  port  of  a  vessel  specially  adapted  by  her 
construction  for  war,  and  built  as  a  commercial  transaction  to  the  order 
of  an  agent  of  a  belligerent,  and  her  apprehended  departure,  unarmed, 
for  an  unknown  destination,  which  might  be  a  port  of  the  Confederate 
States.  Of  arrangements  for  arming  her  nothing  was  known  to  the 
officials  of  the  United  States,  and  nothing  was  brought  to  the  knowl- 
edge of  Her  Majesty's  government ;  and  they  are  now  informed  by  her 
builders,  Messrs.  Laird,  (who  would,  if  necessary,  give  evidence  to  that 
effect  before  the  arbitrators,)  that  they  also  were  entirely  ignorant  of 
those  arrangements,  and  that  they  believed  the  vessel  to  be  intended  to 
run  the  blockade.  In  the  opinion  of  the  government  and  ite  advisers, 
the  adaptation  of  this  vessel  for  war,  with  a  view  to  her  employment  in 
the  service  of  the  Confederate  States,  would,  if  proved,  have  been  a 
breach  of  the  foreign-enlistment  act ;  but  this  was  not  established  by 
authority :  it  was  a  point  on  which  high  legal  opinions  were  known  to 
differ;  and  it  was  the  more  necessary  that  the  evidence  should  be  clear. 

When  the  matter  is  reduced  to  this  point,  we  see  that  it  is  one  upon 
which  an  adverse  judgment  cannot  reasonably  be  founded  by  a  court 
of  international  arbitration.  Whether  the  evidence  furnished  was  suffi- 
cient; at  what  time  it  became  sufficient,  (taking  into  account  the  prin- 
ciples of  English  law,  by  which  the  government  and  its  advisers  were 
bound ;)  and  whether  the  conclusion  at  which  the  government  arrived 
was  or  was  not  deferred  a  little  too  long  by  a  reasonable  doubt  or  an 
accidental  delay,  are  questions  as  to  which  such  a  court  might,  per- 
haps, find  it  not  easy  to  form  a  clear  and  decisive  opinion.  The  British 
government  conceives,  however,  that  it  is  not  upon  grounds  such  as 
these  that  a  grave  charge  of  neglect  of  international  duty  ought,  when 
raised,  to  be  decided.    The  standard  of  international  obligation  which 


'  The  illness  of  the  Queen's  advocate  ;  British  Case,  p.  1 
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a  decision  ailverse  to  Great  Britain  on  such  grounds  would  assume,  hai 
never  heretofore  been  applied  to  or  acknowledged  by  any  government; 
and  it  needs  no  argument  to  show  that  the  establishment  of  it  would  be 
a  matter  of  serious  consequence,  not  to  maritime  States  alone,  but  to  the 
general  peace  and  tranquillity  of  nations. 

The  same  observations  apply  with  still  greater  force  to  the  complaints 
made  by  the  United  States  of  some  petty  mistake  which  possibly 
may  have  been  made,  or  some  small  defect  of  promptitude  in  decision  or 
action  which  may  possibly  have  been  exhibited  by  subordinate  officers 
at  Liverpool  after  the  departure  of  the  vessel.  At  no  time  after  she 
sailed  was  there  more  than  a  bare  possibility  that  by  the  utmost 
promptitude,  aided  by  good  fortune,  she  might  have  been  seized  while 
in  British  waters.  It  appears  incredible  that  the  United  States  should 
mean  seriously  to  contend  that,  because  a  subordinate  revenue  officer 
hesitates  when  in  doubt  to  assume  a  responsibility,  or  writes  to  his 
superior  by  post  instead  of  communicating  by  telegraph,  a  grave  inter- 
national injury  has  been  perpetrated  and  liabilities  incurred  such  as 
they  now  seek  to  establish.  It  is  evident  that,  on  such  complaints, 
were  they  fit  to  be  entertained,  no  just  conclusion  could  be  formed  with- 
out a  minute  knowledge  of  the'attendant  circumstances,  such  as  is  now 
impossible  to  the  arbitrators,  and  unattainable  even  by  Her  Majesty's 
government.  How  little  support  is  to  be  found  in  the  history  of  the 
United  States  themselves  for  the  application  of  so  rigorous  a  standard 
has  been  sufficiently  shown  in  an  earlier  portion  of  this  Counter  Case. 
Indeed,  we  need  not  go  beyond  the  facts  immediately  before  us.  Is  the 
<iovernment  of  the  United  States  willing  to  be  charged  with  gross  negli- 
gence on  the  ground  that  the  captain  of  the  Tuscarora  was  lying  idle  at 
Southampton  or  sailing  in  St.  Gorge's  Channel  when  he  ought  to  have 
been  off  the  Mersey  t 

Her  Majesty's  government  forbear,  therefore,  to  detain  the  arbi- 
trators by  an  examination  of  the  minor  inaccuracies  which  occur  in  this 
part  of  the  Case,  and  will  refer  to  only  one  or  two  of  them.  It  is  said 
that  the  collector  knew  on  the  30th  of  an  **  admitted  recruitment''  of 
men,  and  that  the  commissioners  of  customs  knew  of  it  on  the  following 
day  and  "took  no  notice"  of  it.^  There  was,  however,  no  admitted 
recruitment,  in  the  sense  of  an  unlawful  enlistment  of  men,  in  the  port 
of  Liverpool.  There  was  nothing  to  show  that  the  men  were  not  hired 
for  the  mere  puri)ose  of  navigating  an  unarmed  vessel }  and  it  has  since 
proved  that  they  really  were  so.  No  enlistment  took  place  until  after 
the  vessel  reached  the  Azores,  when  some  agreed  to  take  service  and 
some  refused.*  If,  therefore,  they  had  been  taken  before  a  magistrate 
at  Liverpool,  they  must  have  been  released.  It  is  said  that  the  revenue 
officers  at  Liverpool  permitted  the  ship  to  remain  unmolested  in 
British  waters  during  nearly  two  days,  when  they  were  or  should 
[87J  have  been  cognizant  of  ♦it.  Whither  she  had  gone  was,  in  fact, 
quite  unknown  until  the  master  of  a  tug-boat  reported  that  she  had 
been  cruising  off  Point  Lynas,  about  fifty  mile«  from  Liverpool.  It  is 
said  that  at  the  time  when  this  report  was  received,  the  collector  had 
received  orders  to  stop  the  vessel.  If  this  was  so,  he  had  not  the  means 
of  immediately  seizing  a  ship  fifty  miles  away,  off  the  coast  of  Wales. 
It  is  said  that  her  departure  from  the  Mersey  was  '^  hastened  by  the 
illicit  receipt  of  intelligence  of  the  decision  of  the  government  to  stop 
lier."  It  is  difficult  to  understand  how  this  could  have  been  the  case, 
since  .the  decision  of  the  government  to  stop  her  was  not  formed  till 

>  Case  of  the  United  States,  p.  377. 

*8ee  the  affidavit  of  Redden,  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  422. 
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after  the  report  of  the  law-officers,  which  was  only  received  on  the  20th; 
and  if  it  had  been  so,  the  British  government  could  never  be  held 
responsible  for  the  treachery  of  some  unknown  subordinate,  who  may 
have  become  informed  of  their  decision,  or  may  have  anticipated  that 
it  would  be  made. 

Her  Majesty's  government  maintains  that  claims  in  respect  of  the 
Alabama  must  be  supported,  if  at  all,  solely  and  entirely  by  a  clearly 
ascertained  failure  of  duty,  for  which  the  government  itself  can  justly 
be  held  responsible,  and  that  the  failure  of  duty  must  be  such  as  can 
with  propriety  be  made  the  subject  of  a  serious  international  complaint 

To  found  a  complaint  or  claim,  wholly  or  in  part,  on  the  asserted  fact 
that  a  government  would  not  act  against  persons  or  property  within  its 
dominions  without  '^  strict  technical  evidence,"  either  means  nothing  or 
means  that  the  rules  which  civilized  states  have  found  necessary  in  the 
domestic  admijiistration  of  justice,  for  the  protection  of  private  rights 
and  of  persons  wrongfully  accused,  are  to  be  set  aside  in  cases  of  inter- 
national controversy.  International  law  would  then  become  a  pretext 
jiot  only  for  interfering  with  the  internal  armngements  of  different 
countries  in  matter  of  legal  procedure,  but  for  drawing  back  society  to 
the  use  of  those  less  safe  means  for  the  eufoixiement  of  rights  which,  in 
the  course  of  its  progress,  it  has  found  reason  to  exchange  for  other  and 
more  equitable  means. 

To  found  a  charge  of  neglect  on  the  lapse  of  so  short  an  interval  as 
occurred  in  the  case  of  the  Alabama  between  the  production  of  evidence 
and  the  decision  that  it  was  sufficient  to  act  upon,  is  to  lay  down  an 
impracticable  standard  of  human  conduct.  It  is  a  demand  that  the 
conduct  of  a  government  with  its  various  departments,  with  modes 
of  action  which  are  of  necessity  methodical,  and  more  or  less  complex, 
shall  proceed  with  a  mechanical  precision  which  is  not  applicable  to  the 
practical  business  of  life.  Where  nice  considerations  of  right,  as  be- 
tween parties  having  opposite  interests,  have  to  be  weighed,  the  appli- 
cation of  such  a  principle  is  palpably  unreasonable;  yet  on  what  other 
principle  can  it  be  maintained  that  the  time  taken  between  Friday,  the 
25th,  and  Tuesday,  the  29th  July,  for  the  joint  action  of  the  foreign  office 
and  the  law-officers  was  so  plainly  excessive  that  it  may  justly  be  made 
a  ground  for  formal  condemnation?  Does  it  not  rather  carry  with  it 
presumptive  evidence  of  good  faith  ? 

As  to  the  subsequent  arming  of  this  vessel  in  the  waters  of  the 
Azores,  Her  Majesty's  goverment  is  content  to  refer  the  arbitrators  to 
the  statements  contained  in  the  British  Case.  They  are  told,  indeed,  in 
the  Case  of  the  United  States,  that  she  was  "armed  within  British 
jurisdiction,"  which  is  explained  as  meaning  that  the  armament  in- 
tended for  her  was  sent  &om  the  same  port  as  the  ship  herself.  It  is 
added  that  "  the  British  authorities  had  such  ample  notice  that  they 
must  be  assumed  to  have  known  all  the  facts.'^  If  by  this  it  be  meant 
that  the  government  or  its  officers  had  any  notice  of  the  dispatch  of  the 
Alabama's  armament,  the  fact  is  otherwise;  if  the  meaning  be  that, 
because  they  knew  of  the  building  of  the  ship,  they  must  be  assumed 
to  have  known  the  arrangements  for  arming  her,  (of  which  they,  as  well 
as  the  minister  and  consul  of  the  United  States,  were,  in  fact,  totally 
ignorant,)  this,  to  say  the  least,  would  be  a  presumption  of  a  very 
strange  and  unusual  kind. 

As  to  this  point,  it  is  enough  to  repeat  here  what  was  said  in  the 
Case  of  Great  Britain.  The  Alabama  sailed  from  England  wholly  nu- 
armed,  and  with  a  crew  hired  to  work  the  ship,  and  not  enlisted  for  the 
confederate  service.    She  received  her  armament  at  a  distance  of  more 
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than  1,000  miles  from  England,  and  was  armed  for  war,  not  within  the 
Queen's  dominions,  but  either  in  Portuguese  waters  or  on  the  high  seas. 
The  guns  and  ammunition,  which  were  put  on  board  of  her  off  Terceira, 
had  been  procured  and  exported  from  England  in  an  ordinary  merchant- 
steamer,  which  loaded  them  as  cargo,  and  sailed  with  a  regular  clear- 
ance for  Nassau.  The  clearance  and  departure  of  this  steamer  pre- 
sented, so  far  as  Her  Majesty's  government  Is  aware,  no  circumstance 
distinguishing  her  from  ordinary  blockade-runners.  No  information 
was  ever  given  or  representation  made  to  the  government  as  to  this 
ship  or  her  cargo  before  she  left  British  waters;  nor  does  it  appear  that 
the  errand  on  which  she  was  employed  was  known  to  or  suspected  by 
the  officials  of  the  United  States.  But,  even  had  a  suspicion  existed 
that  her  cargo  was  exported  with  the  intention  that  it  should  be  used, 
either  in  the  Confederate  States  or  elsewhere,  in  arming  a  vessel  which 
had  been  unlawfully  fitted  in  England  for  warlike  employment, 
[SS]  this  would  not  •have  made  it  the  duty  of  the  officers  of  customs 
to  detain  her  or  have  empowered  them  to  do  so.  Such  a  trans- 
action is  not  a  breach  of  English  law,  nor  is  it  one  which  the  British 
government  was  under  any  obligation  to  prevent.  Whether  the  e^rgo 
was  sent  from  the  same  port  as  the  ship  or  from  a  different  port,  and  by 
the  same  or  different  persons,  is  manifestly  immaterial  for  this  purpose. 
The  distinction  is  plainly  not  such  as  to  create  in  the  one  case  a  duty 
which  would  not  arise  in  the  other. 

The  Alabama  was  commissioned  by  the  government  of  the  Confed- 
erate States  and  officered  by  American  citizens.  Of  the  crew  a  con- 
siderable number  were  British  subjects,  who  were  induced  by  persua- 
sion and  proncises  of  reward  to  take  service  in  her  when  she  wa«  oft' 
Terceira.  Others  were  American  citizens,  and  the  proportion  which 
these  bore  to  the  rest  increase<l  during  her  cruise. 

Her  Majesty's  government  refrains,  in  the  case  of  this  vessel,  as  in 
that  of  the  Florida,  from  pursuing  in  this  place  the  complaints  made 
respecting  the  subsequent  admission  of  her  into  some  of  the  colonial 
ports  of  Great  Britain.  It  is  said,  indeed,  in  the  Case  of  the  United 
States,  that  Earl  Russell  promised  Mr.  Adams  to  send  orders  to  Jamaica 

4 which  she  visited  in  January,  1862)  to  detain  her  for  a  violation  of 
British  sovereignty,  and  that  this  promise  was  not  kept;  and  that 
^'  Great  Britain  did  not,  as  Earl  Bussell  had  promised,  send  out  orders 
for  her  detention,"  is  one  of  the  grounds  on  which  the  United  States 
ask  an  award  against  this  country.  Earl  Eussell  gave  no  such  promise. 
In  a  conversation  with  Mr.  Adams,  immediately  after  she  left  Liverpool, 
and  at  a  time  when  her  immediate  destination  was  unknown,  he  is 
stated  to  have  told  the  latter  that  he  ^<  should  send  directions  to  have 
her  stopped,  if  she  went,  as  was  probable,  to  Nassau."  Orders  to  this 
effect  were,  in  fact,  sent.  But  the  contingency  contemplated  as  proba- 
ble did  not  occur;  the  ship, as  has  been  seen,  did  not  go  to  Nassau,  but 
to  Terceira;  and  when  she  first  appeared  in  British  waters  she  was  a 
commissioned  ship  of  war,  and  had  been  received  as  such  in  a  French 
port,  as  she  afterward  was  (notwithstanding  the  remonstrances  of  the 
United  States)  in  ports  of  Brazil.  It  was  not  the  duty  of  the  British 
government  or  of  any  other  neutral  power  to  cause  her  to  be  seized 
and  detained  when  she  entered  its  ports  in  that  character.  She  was 
received  there  under  precisely  the  same  conditions  as  vessels  of  war  of 
the  United  States,  and  the  imputation  of  partiality  which  is  cast,  in  the 
Case  of  the  United  States,  on  the  governor  of  the  Cape  Colony,  is  en- 
tirely devoid  of  foundation.  Nor  is  it  necessary  to  enter  into  the  com- 
plaints laid  before  Her  Majesty's  government  by  Mr.  Adams  respecting 
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acts  done  by  the  commauder  of  the  Alabama  on  the  high  seas.  Mr. 
Adams  does  not  seem  to  have  remembered  that  a  sentence  of  condemna- 
tion is  not  necessary  where  there  is  no  nentral  interest  in  ship  or 
cargo;  nor  that  the  practice  of  nsing  false  colors  to  approach  an  enemy 
is  regarded  in  all  navies  as  allowable,  provided  the  true  flag  be  hoisted 
before  a  shot  is  fired.  Her  Majesty's  government  is  not,  however,  con- 
cerned to  defend  the  condnct  of  the  captain  of  the  Alabama,  when  out 
of  its  jurisdiction,  in  these  or  any  other  particulars.  Whatever  it  may 
have  been,  Oreat  Britain  is  not  responsible  for  it;  and  if  it  furnished 
any  reason  against  the  admission  of  his  ship  into  British  ports,  it  would 
have  been  equally  valid  against  her  reception  in  the  i)orts  of  France 
and  Brazil. 

It  will  have  been  observed  from  the  foregoing  statement,  as  well  as 
from  the  fuller  narrative  which  Her  Majesty's  government  has  pre- 
viously presented  to  the  arbitrators,  that  the  cases  of  the  Florida  and 
Alabama  differ  from  one  another  in  various  more  or  less  important  par- 
ticulars. But  Her  Majesty's  government  again  submit  that  neither  in 
respect  of  the  Alabama  nor  in  respect  of  the  Florida  is  Great  Britain 
chargeable  with  any  failure  of  international  duty  for  which  reparation 
is  due  from  her  to  the  United  States. 
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[89]  *PART    VII. 


THE  GEORGIA  AND  SHENANDOAH. 


Passing  to  the  cases  of  tbe  Geor/a^a  and  Shenandoah,  the  tribunal 
has  next  to  deal  with  two  vessels,  as  to  both  of  which  it  is  ^^^^  viL-The 
not  only  clear  that  the  British  government  had  not,  before  Gj'^undsh^oJ. 
they  respectively  departed  from  its  jurisdiction,  any  reason-  **°**^ 
able  ground  to  believe  that  they  were  intended  to  cruise  or  carry  on  war 
against  the  United  States,  but  it  is  also  clear  that  they  were  not  within 
its  jurisdiction  armed,  fitted  out,  or  equipped  or  specially  adapted, 
either  wholly  or  in  part,  to  warlike  use. 

THE  GEORGIA. 

The  Georgia,  as  the  arbitrators  are  aware,  was  a  vessel  built  at  Dum- 
barton, in  Scotland,  and  sent  to  sea  from  the  port  of  Green-  ^^ 
ock  in  April,  1863.  She  had  undergone,  when  completed,  Th-G^ot""- 
the  customary  surveys  by  the  proper  officer  of  the  port  of  Glasgow,  and 
is  described  by  him  as  appearing  to  be  intended  for  commercial  pur- 
poses. Her  fi^me-work  and  platings  were  of  the  ordinary  sizes  for  ves- 
sels of  her  class.  The  tide-surveyor  at  Greenock,  in  like  manner,  ^^saw 
nothing  on  board  which  could  lead  him  to  suspect  that  she  was  intended 
for  war  purposes.''  The  collector  at  Greenock  adds,  from  his  own  ob- 
servation, that  she  "  was  not  heavily  sparred :  indeed,  she  could  not 
spread  more  canvas  than  an  ordinary  merchant-ship."^  In  short,  she 
was  built,  fitted  up,  and  rigged  as  a  ship  of  commerce,  and  not  as  a 
ship  of  war.  Indeed,  when  the  endeavor  was  afterward  made  to  employ 
her  as  a  cruiser,  she  was  found  upon  trial  to  be  not  adapted  for  this  pur- 
pose, and  she  was  for  that  reason  dismantled  and  sold  before  the  end  of 
the  war,  after  having  been  at  sea  altogether  about  nine  months.  She 
was  registered  under  the  name  of  the  Japan,  in  the  name  of  a  Liverpool 
mei chant,  and  was  entered  outward,  and  cleared  in  the  customary  way, 
for  a  port  of  destination  in  the  East  Indies.  She  was  advertised  at  the 
S^iilors'  Home  in  Liverpool  as  about  to  sail  for  Singapore ;  and  her  crew 
were  hired  for  a  voyage  to  Singapore  or  some  intermediate  port,  and  for 
a  period  of  two  years.  The  men,  when  they  were  hired,  believed  this  to 
be  the  true  destination  of  the  ship,  and  her  voyage  to  be  a  commercial 
one;  and  they  appear  to  have  continued  under  this  belief  until  after 
the  vessel  had  arrived  oft'  the  coast  of  France.  The  number  of  her 
crew  appears,  from  depositions  furnished  on  the  part  of  the  United 
States,  to  have  been  about  fifty.  In  the  Case  of  the  United  States  a  de- 
scription of  the  ship  is  given,  without  referring  to  the  evidence  on  which 
it  is  founded.  She  is  described,  in  one  of  the  depositions  obtained  and 
produced  by  Mr.  Adams,  as  "  an  iron  vessel,  very  slightly  built.^   There 

*  Appendix  to  British  Case,  vol.  i,  p.  404. 

3  Appendix  to  Case  of  tbe  United  States,  vol.  vi,  p.  512. 
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is  uo  reason  whatever  to  believe  that  when  she  sailed  from  Greeuock  she 
had  a  magazine,  or  that  her  cabins  or  interior  fittings  were  of  any  un- 
usual strength.  She  had  on  board  joiners  who  were  fitting  up  her  cab- 
ins when  she  left  her  anchocage.  She  was,  therefore,  when  she  left  this 
country,  a  ship  to  which  the  first  three  rules  mentioned  in  th^  sixth 
article  of  the  treaty  would  not  apply ;  nor  was  she  a  ship  with  which  Her 
Majesty's  government  were  under  any  obligation  to  interfere,  according 
to  any  known  rule  or  principle  of  international  law.^ 

The  assertion  is  repeated  in  this  case  that  the  service  for  which  the 
vessel  was  constructed  was  "  notorious.^  In  proof  of  this  the  arbitra- 
tors are  furnished  with  two  anonymous  letters  published  in  an  English 
newspaper  in  February,  1863,  one  of  which  contained  no  reference  what- 
ever to  this  or  any  vessel  building  or  supposed  to  be  building  for  the 
Confederate  States,  while  the  other  declared  that  upwards  of  fifty  were 
being  built  for  the  government  of  those  States,  and  mentioned  a  **fine 
screw- steamer,'^  lying  in  the  Clyde  and  called  the  Virginia,  as  re- 
[90]  ported  to  be  partly  owned  by  the  confederates  and  *partly  by  in- 
dividuals at  Nassau  ;  adding,  "  It  is  publicly  announced  that  she 
is  soon  to  be  employed  on  the  line  between  Nassau  and  Charleston.^ 
An  anonymous  letter,  mentioning  a  report  that  a  particular  vessel  was 
destined  for  a  blockade-runner,  and  was  partly  owned  by  the  confeder- 
ate government  and  partly  by  private  individuals  at  Nassau,  is  thus  ad- 
duced as  proof  that  it  was  notorious  that  the  same  vessel  was  intended 
for  a  confederate  cruiser.  "  Ber  destination,"  it  is  added,  "  rendered  it 
certain''  that  she  was  to  carry  on  war  against  the  United  States.  Her 
destination,  as  we  have  seen,  was  Singapore. 

In  this  case  again,  as  in  others,  the  inquiry  arises  why  no  information 
of  an  enterprise  described  as  having  been  so  •*  notorious,"  and  of  such 
serious  consequences  to  the  United  States,  was  furnished  to  Her  Maj- 
esty's government  or  to  the  local  authorities  by  the  United  States  con- 
sul on  the  spot,  or  by  Mr.  Adams.  The  latter,  it  subsequently  appeared, 
had  "long  been  in  possession  of  information  about  the  construction  and 
outfit"  of  the  ship;  but  **  nothing  had  ever  been  furnished  to  him  of  a 
nature  to  take  proceedings  upon."  At  all  events  he  remained  perfectly 
silent  till  nearly  a  week  after  the  vessel  had  sailed ;  and  the  arbitrators 
are  now  asked  to  decide  that  because  the  British  government  did  not 
take,  with  respect  to  a  vessel  about  which  it  was  in  entire  ignorance, 
proceedings  which  Mr.  Adams  himself  knew  of  no  facts  to  support, 
Great  Britain  is  guilty  of  a  failure  of  international  duty,  and  responsi- 
ble for  the  consequences  of  it  to  the  United  States. 

It  is  next  made  a  matter  of  complaint  that,  when  informed  that  the 
Georgia  had  sailed,  the  government  did  not  send  a  ship  of  war  in  pur- 
suit of  her.  "  The  sailing  and  destination  of  the  Japan,"  it  is  said, 
**  were  so  notorious  as  to  be  the  subject  of  newspaper  comment.  No 
time,  therefore,  was  required  for  that  investigation.  It  could  have  been 
very  little  trouble  to  acertain  the  facts  as  to  the  Alar,"  (the  merchant- 
vessel  which  carried  out  for  her  arms,  oflScers,  and  men.)  *'The  answer 
to  a  telegram  could  have  been  obtained  in  a  few  minutes.  Men-of-war 
might  have  been  dispatched  on  the  8th  from  Portsmouth  and  Plymouth 
to  seize  these  violaters  of  British  sovereignty."  **  This  was  not  done." 
The  sole  evidence  produced  in  proof  that  the  sailing  and  destination  of 
the  Japan  were  notorious  on  the  8th  of  April  is  an  extract  from  a  Liver- 
pool paper  published  on  the  9th,  which  mentioned  a  report  that  the  ves- 

1  British  Case,  p.  122. 

2  Case  of  the  Uuited  States,  pp.  392,  403 ;  Appendix  to  ditto,  volo^i,  p.  50.L 
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sel  was  iutended  for  the  confederate  service,  and  had  sailed  "  for  un- 
known destinations.'' 

If  recourse  had  been  had  t^)  the  navy,  "  it  is  probable,"  the  arbitra- 
tors are  told,  "  that  the  complaints  of  the  United  States  might  not  have 
been  necessary.''^  They  might  have  not  been  necessary  if  Mr.  Adams 
had  communicated  in  good  time  such  information  as  he  possessed,  in- 
stead of  keeping  it  undisclosed  until  six  days  after  the  sailing  of  the 
Georgia,  and  more  than  three  days  after  the  departnre  of  the  Alar,  and 
if  that  information  had  tended  to  prove  an  actual  or  contemplated 
violation  of  the  law.  As  it  was,  the  intelligence  of  the  departure  of  the 
Georgia,  and  the  assertion  ^a  bare  assertion  unsupported  by  any  proof 
at  all)  that  she  was  intended  for  the  confederate  service,  were  first  com- 
municated to  the  government  on  the  8th,  coupled  with  the  statement 
that  "  her  immediate  destination  is  Aldemey,  where  she  may  be  at  this 
moment."'  That  the  Alar  had  sailed  from  Newhaven  tor  Aldemey  and 
Saint  Malo  was  at  this  time  known  to  the  board  of  customs,  though  not 
known  at  the  foreign  office.  "No  investigation,"  the  case  proceeds, 
"  was  necessary."  Mr.  Adams's  information  ought  to  have  been  at  once 
assumed  to  be  right — though  it  was  very  frequently  wrong,  and  indeed 
was  materially  erroneous  in  the  present  instance.  The  cargo  and 
destination  of  the  Alar  might  have  been  ascertained  **  by  telegraph 
in  a  few  minutes."  Months  had  been  insufficient,  apparently,  ta 
enable  Mr.  Adams  to  acquaint  himself  with  facts  "of  a  nature  to 
base  proceedings  on;"  Her  Majesty's  government  is  to  be  allowed 
only  "a  few  minutes."  The  Alar,  assumed  to  be  putting  to  sea 
on  a  secret  and  illicit  errand,  would  naturally,  it  appears  to  be 
supposed,  leave  the  particulars  of  her  cargo  and  true  destination  in  the 
possession  of  the  revenue  officers  at  Newhaven.  A  vessel  of  war  dis- 
patched from  Portsmouth  or  Plymouth  on  the  8th  to  Aldemey  f  the  place 
designated  by  Mr.  Adams)  would,  it  is  further  assumed,  have  oeen  able 
to  find  the  Georgia  at  Ushant,  which  is  not  less  than  150  miles  off  and  in 
a  very  different  direction,  and  to  find  her  before  she  left  that  coast  on 
the  9th  or  10th.  Her  Majesty's  government  must  be  permitted  to 
observe  that  a  celerity  and  activity  of  movement  are  by  this  hypoth- 
esis attributed  to  Her  Majesty's  ships  which  wouhl  be  nothing  less 
than  extraordinary.  But  it  seems,  besides,  to  be  forgotten  that 
Ushant  and  its  territorial  waters  are  not  within  the  dominions  of  Her 
Majesty.  They  are  close  to  the  coast  of  France,  and  within  the  do- 
minions of  that  power;  and,  even  if  it  had  been  the  duty  of  the 
British  Government  to  institute  a  pursuit  on  the  high  seas  of  vessels 
not  shown  to  have  committed  any  offense  either  against  British  law 
or  against  the  law  of  nations,  a  seizure  of  them  in  French  waters 

would  have  been  as  plain  a  violation  of  the  sovereignty  of 
(91J      France,  as  that  of  the  Chesapeake  in  December,  1863,  •within 

the  waters  of  Nova  Scotia,  by  a  United  States  cruiser,  was  a 
violation  of  the  sovereignty  of  Great  Britain.  That  an  error  had  been 
committed  in  the  latter  case  was  acknowleged  by  the  United  States;  the 
British  government  would  certainly  decline  in  a  like  case  to  commit  a 
similar  error. 

But  the  arbitrators  are  already  aware  that  the  British  authorities  did 
the  very  thing  which  they  were  accused  of  not  having  done.  Earl  Rus- 
sell did  not  order  inquiries  only;  he  did  order  action,  A  s'lip  of  war 
was  in  fact  sent  to  Aldemey,  not  indeed  from  Portsmouth  cr  Plymouth, 
but  from  Guernsey,  to  prevent  any  attempt  which  'might  be  made  to 

^  Case  of  the  United  states,  p.  :i93. 
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violate  the  tbreigu-enlistment  act  within  British  waters,  only,  however,, 
to  find  that  Mr.  Adam's  information  as  to  the  immediate  destination  of 
the  suspected  vessel  had  been  wrong. 

Having  delayed  till  too  late  giving  any  information  to  the  British 
government  aboat  this  ship,  and  having  then  given  information  which 
was  erroneous,  the  United  States  would  fain  have  the  arbitrators  assume 
that  it  was  the  duty  of  this  government  to  employ  its  naval  forces  in 
searching  for  and  pursuing  her  on  the  high  seas,  and  even  in  foreign 
waters.  There  is  no. pretense,  for  the  suggestion  of  such  a  duty.  No 
such  duty  has  been  acknowledged  by  the  United  States  themselves,  nor 
by  any  other  power.  Yet  it  is  impossible  to  deny  that  the  British  gov- 
ernment did  act  in  this  matter  with  promptitude  and  alacrity,  scanty 
though  the  information  was,  and  quite  unsupported  by  proof,  and  toa 
late,  though,  it  probably  was  for  any  efifectual  measures. 

Unable  to  establish  against  Great  Britain  any  failure  of  duty  in  this 
respect,  the  United  States  attempt  to  found  a  claim  on  the  facts  that  no 
punishment  which  appears  adequate  to  the  (Government  of  the  United 
States  was  inflicted  on  the  persons  concerned  in  fitting  out  the  Georgia^ 
and  that  she  continued  for  some  months  to  be  registered  a^  a  British- 
owned  ship.  It  is  true  that  these  arguments  are  evidently  advanced 
with  little  confidence,  but  that  they  should  be  suggested  at  all  is  to  Her 
Majesty's  government  a  matter  of  some  surprise. 

Her  Majesty's  government  is  compelled  to  ask  whether  it  is  seriously 
contended  by  the  Government  of  the  United  States  that  the  Georgia, 
'^  though  nominally  cruising  under  the  insurgent  flag  and  under  the 
direction  of  an  insurgent  ofiScer,"  was  all  the  time  really  controlled  and 
owned  by  a  British  subject,  is  it  not,  on  the  contrary,  certain  that 
even  while  Bold's  name  remained  on  the  register  as  that  of  her  nominal 
owner,  the  real  ownership  and  control  was  in  the  confederate  govern- 
ment! Does  the  Government  of  the  United  States  seriously  contest 
this!  Has  it  any  serious  doubt  of  it!  Her  Majesty's  government  ia 
unable  to  believe  that  it  has.  But  even  could  it  be  shown  that  Bold 
was  the  actual,  instead  of  being  the  nominal,  owner;  that  the  confeder- 
ate flag  was  (as  seems  to  be  suggested)  merely  used  to  cover  the  acts  of 
Bold  and  his  agent,  the  confederate  ofiicer;  and  that  the  ship  was  there- 
fore in  truth  and  fact  piratical,  this  would  impose  no  responsibility  on 
the  British  government.  It  cunnot  be  maintained  on  the  part  of  the 
United  States  that  a  government  is  to  be  held  responsible  for  acts, 
whether  of  war  or  of  piracy,  done  out  of  its  jurisdiction  and  beyond  its 
control,  on  the  ground  that  the  vessel  by  whose  instrumentality  they 
were  committed  was  either  nominally  or  really  the  property  of  one  of 
its  subjects.  Certainly  there  is  no  power  in  the  world  by  which  this 
proposition  has  been  more  explicitly  or  resolutely  denied. 

But  this  is  not  all.  If  the  argument  be  (as  it  is)  untenable  on  general 
principles,  what  are  we  to  think  of  it  when  we  find  that  the  very  ship, 
which  is  asserted  to  have  been  British  all  along,  was  actually  captured 
after  she  left  Liverpool,  and  when  plying  as  a  merchant-ship,  on  the 
ground  that  she  was  a  confederate  ship  of  war,  and  could  not,  even  by 
a  regular  sale  in  a  neutral  port,  pass  into  the  possession  of  a  British 
owner  and  into  the  British  mercantile  marine!  She  is  not  British  when 
the  question  is,  whether  she  is  to  belong  to  a  neutral  who  has  bought 
and  paid  for  her,  or  to  be  seized  and  appropriated  by  the  United  States. 
She  becomes  British  again  (but  not,  so  far  as  appears,  for  the  benefit  of 
her  former  British  owner)  when  it  is  supposed  to  be  possible  to  found 
on  her  alleged  British  character  a  claim  against  Great  Biitain. 
Of  the  complaint  that  she  was  sufl'ered  to  remain  in  poit  for  the  pur- 
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pose  of  being  dismautled  and  sold,  it  is  only  necessary  to  say  that,  even 
could  tbis  be  shown  to  be  (what  it  clearly  was  not)  an  erroneous  or  im- 
proper indulgence  on  the  part  of  the  British  authorities,  it  was  not  a 
failure  of  duty  from  which  any  injury  arose  to  the  United  States ;  it  could 
not,  therefore,  be  made  the  foundation  of  a  claim,  and  is  not  properly 
within  the  scope  of  the  reference  to  the  tribunal. 

Her  Majesty's  government  has  never  before  heard  it  suggested  that  a 
governioent  which  forbears  .to  institute  prosecutions  against  all  the  per- 
sons who  may  have  been  concerned  in  fitting  out  or  manning  a  particu- 
lar vessel  for  the  naval  service  of  a  belligerent,  or  may  themselves 
[92J  have  served  on  board  of  her,  becomes,  on  that  account,  •respon- 
sible for  the  losses  which  she  may  have  been  instrumental  in 
inflicting  on  the  other  belligerent ;  and  it  fails  to  see  how  those  losses 
can  be  attributed  to  the  subsequent  forbearance  to  prosecute.  The  con- 
sequences to  which  such  a  principle,  if  pursued,  would  lead,  cannot  be 
unknown,  certainly,  to  the  Government  of  the  United  States.  It  is 
true,  indeed,  that  when  a  succession  of  criminal  enterprises,  openly  un- 
dertaken against  the  peace  and  security  of  a  friendly  country,  are  suf- 
fered to  remain  unpunished,  the  encouragement  which  such  impunity 
holds  out  to  subsequent  enterprises  of  a  like  kind  is  a  proper  subject  of 
grave  remonstrance,  and  may,  if  remonstrance  be  unheeded,  justify  the 
injured  nation  in  resorting  to  measures  of  self-redress.  But  Her  Majes- 
ty's government  has  always  been  cautious  in  the  exercise  of  this  right  of 
remonstrance,  being  aware  that  it  is  often  difficult  to  obtain  a  convic- 
tion for  ofifeuses  of  this  class,  and  that  the  difficulty  may  be  even  eu- 
banced  by  any  attempted  severity  of  punishment ;  and  being  sensible 
also  that  such  questions  must,  in  general,  be  left,  in  every  country,  to 
the  independent  action  of  the  executive  and  judiciary  authorities,  with- 
out external  interference. 

In  the  case  of  the  Georgia,  prosecutions  were  in  fact  instituted 
against  the  only  persons  against  whom  there  appeared  to  be  any  reason- 
able prospect  of  substantiating  a  charge  and  obtaining  a  conviction. 
As  to  the  sentence  pronounced,  that  is  generally  a  matter  over  which 
the  government  has  no  control.  The  law  leaves  it,  within  certain  lim- 
its, to  (he  discretion  of  the  judges,  over  whom  the  government  has  no 
power.  It  is  not  alleged  by  the  United  States  that  a  penalty  inflicted 
by  a  judge  was,  in  any  case,  remitted  by  an  act  of  the  executive.  There 
often  may  be,  and  in  this  case  there  were,  good  reasons,  in  the  interest 
of  the  law,  for  resting  satisfied  with  a  moderate  sentence,  rather  than 
raise  difficult  and  inconvenient  questions  as  to  the  construction  of  an 
act  of  Parliament. 

Before  proceeding  to  the  case  of  the  Shenandoah,  it  is  right  to  recall 
the  fact  that,  during  the  year  1863,  the  attention  of  Her  Majesty's  gov- 
ernment was  directed  to  many  vessels  building  or  fitting  out  in  British 
ports,  and  suspected  of  being  intended  for  the  naval  service  of  the  Con- 
fedei*ate  States.  An  account  of  all  these  has  been  laid  before  the  arbi- 
trators in  the  British  Case.^  It  has  been  seen  that,  of  twelve  suspected 
vessels,  four  were  seized  and  effectually  prevented  from  being  applied 
to  their  contemplated  purpose ;  while  in  the  eight  remaining  cases  no 
reasonable  grounds  of  suspicion  were  found  on  examination  to  exist, 
which  would  have  justified  the  government  in  interfering,  and  none  of 
them  were,  in  fact,  ever  armed  or  used  for  purposes  of  war.  It  has 
been  seen  that,  in  every  instance,  directions  were  given,  without  the 
least  delay,  for  investigation  and  inquiry  on  the  spot  by  the  proper  offi- 
cers of  government;  that,  in  some  case«,  these  inquiries  were  ordered 
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and  made  before  the  receipt  of  auy  representation  from  Mr.  Adams ; 
and  that  in  every  case,  without  exception,  either  the  information  fnr- 
nished  proved  to  be  erroneous,  and  the  supposed  indicia  of  an  unlawful 
intention  absent  or  deceptive,  or  this  intention  was  defeated  or  aban- 
doned by  reason  of  the  measures  taken  and  the  vigilance  exercised  by 
Her  Majesty's  government. 

Far,  therefore,  from  favoring  a  presumption  of  remissness  or  negli- 
gence on  the  part  of  this  government,  the  facts  clearly  establish  a 
directly  contrary  presumption. 

THE  SHENANDOAH. 

This  vessel,  as  has  \)een  seen  from  the  statement  already  placed  be- 
ThP  sbprnrndoih  ^^^^  ^^^  tribunal,  had  been  designed  solely  for  a  merchant- 
steamer,^  She  was  built  at  Glasgow  to  the  order  of  a  Lon- 
don firm,  with  the  intention  that  she  should  be  employed  in  the  China 
trade*  It  is  a  matter  of  first  importance  in  that  trade  to  secure  the 
ea  rliest  arrivals  of  tea ;  and  the  object  of  the  firm  in  question  was  to 
h  ve  a  vessel  which,  by  the  use  of  steam  power,  would  be  able  to  bring 
h^me  the  new  teas  faster  than  the  quick  sailing-vessels  employed  at 
that  time  for  the  purpose.*  The  Sea  King,  as  she  was  then  called, 
started  on  her  first  voyage  to  the  China  Seas  toward  the  end  of  1863 ; 
and,  in  order  to  make  profit  on  her  passage  out,  her  owners  contracted 
with  the  government  to  take  troops  to  New  Zealand.  From  thence  she 
proceeded  to  China,  and  returned  with  a  cargo  of  tea  in  the  ordinary 
coarse  of  trade.  Before  starting  she  had  been  provided  with  two 
smooth-bore  twelve-pounder  guns,  such  as  are  usually  carried  by  ships 
trading  in  the  China  seas,  to  be  used  as  signal-guns,  and  for  other  pur- 
poses common  to  merchant- vessels.^  In  September,  1864,  after  her  re- 
turn to  England,  she  was  sold  by  her  owners,  Messrs.  Eobertson,  to  a 
Mr.  Wright,  a  merchant  of  Liverpool,  through  the  agency  of  regular 
ship-brokers  in  that  town  ;  and,  on  the  8th  October  following,  she  again 
left  London  on  a  voyage  which,  to  all  appearances,  was  precisely  similar 
to  her  former  one,  excepting  that,  on  this  occasion,  instead  of  taking 
out  troops  to  New  Zealand,  her  port  of  first  destination  was  Bom- 
bay. • 
[93]  *It  appears,  from  documents  now  produced  by  the  United  States 
for  the  first  time,  that  Mr.  Dudley,  the  United  States  consul  at 
Liverpool,  had  noticed  this  vessel  when  on  a  visit  to  Glasgow,  where 
she  was  built  in  October,  1863,  and  that  he  had  at  that  time  written  to 
his  Government,  describing  her  as  *'  a  very  likely  steamer  for  the  con- 
federates,'^ to  whom  he  heard  that  she  was  going  to  be  sold.  Mr.  Dud- 
ley's information,  as  not  infrequently  happened,  proved  to  be  incorrect  f 
and  all  suspicions  were  set  at  rest  by  the  discovery  that  the  Sea  King 
was  taking  out  troops  to  New  Zealand.*  Nor  does  his  statement  that 
she  was  "  well  adapted  for  war  purposes  "  seem  to  have  been  more  ac- 
curate. Her  appearance,  even  after  her  conversion  into  a  confederate 
cruiser,  is  stated  to  have  been  that  of  an  ordinary  merchantvessel,  and 
her  own  officers  doubted  whether  it  would  have  been  safe  to  fire  a  broad- 
side with  the  guns  which  were  then  placed  on  board  of  her.*    It  is  there. 

1  Britinh  Case,  pages  143  and  160. 
'Appendix  to  British  Case,  vol.  i,  p.  7^. 
3  Ibid.,  p.  725. 

^  Appendix  to  Case  of  United  States,  vol.  Ti,  p.  555. 

*  See  report  of  Captain  Payne,  Appendix  to  British  Case,  vol.  i,  p.  .557,  and  of  the  United 
States  consnl  at  Melbonrne,  Appendix  to  Case  of  the  United  States,  vol.  vi,  p.  595. 
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• 
fore  clear  that  this  vessel  also,  when  she  left  this  coantry,  was  not  a 
ship  to  which  the  first  of  the  three  rules  in  the  sixth  article  of  the 
treaty  would  have  applied,  nor  a  ship  with  which  Her  Majesty's  gov- 
ernmeDt  were  under  any  obligation  to  interfere,  according  to  any  rule 
or  principle  of  international  law. 

It  is  not  pretended  that  the  attention  of  the  British  government  was 
in  any  way  called  to  the  Sea  King,  even  at  the  time  when  the  suspicions 
of  the  United  States  consular  authorities  were  thus  roused  in  regard  to 
her.  From  that  time  up  to  her  second  departure  from  England,  in  Oc- 
tober, 1864,  the  vessel  seems  to  have  been  entirely  lost  sight  of.  Tea 
days  after  that  second  departure  Mr.  Dudley  discovered  and  reported 
to  the  United  States  legation  in  London  the  fact  that  Mr.  Wright,  the 
purchaser  of  the  Sea  King,  was  the  father-in-law  of  Mr.  Prioleau,  a  mem- 
ber of  the  firm  of  Eraser,  Trenholm  &  Co.^  It  is  now  contended,  in  the 
Case  of  the  United  States,  that  this  circumstance  in  the  family  history 
of  the  firm  should  have  been  known  beforehand  to  the  British  govern- 
ment, whose  duty  it  was  to  exercise  a  special  supervision  over  any 
transfer  of  shipping  made  to  or  by  this  gentleman,  and  that  the  fact  of 
his  having  acquired  a  vessel  built  for  the  China  trade,  and  sent  her  out 
to  Bombay  with  what  it  subsequently  appeared  was  an  ordinary  cargo 
for  such  a  voyage,'^  should  "at  once  have  attracted  the  attention  of  the 
British  officials."  "  The  omission  to  take  notice  of  this  fact,"  it  is  said, 
"is  a  proof  of  want  of  the  due  diligence  required  by  the  treaty."^  It 
was  a  failure  of  due  diligence — nay,  even  of  "the  most  ordinary  dili- 
gence"— on  the  part  of  Her  Majesty's  government,  that  it  forbore  to 
pry  into  the  family  circumstances  of  Prioleau,  acquaint  itself  with  the 
name  of  his  ^ther-in-law — and,  it  may  be  presumed,  with  his  other 
connections — and  prevent,  by  some  unexplained  process,  such  persons 
from  buying  steamers  in  the  London  market.  What  exact  "notice" 
the  officials  should  have  taken,  or  what  they  should  have  done  to  follow 
up  "so  palpable  a  clew,"  the  United  States  have  omitted,  or  perhaps 
have  not  found  it  easy  to  state.  It  is  difficult  to  suppose  that  it  can 
be  seriously  argued  that  such  a  system  of  espionage  is  among  the  duties 
which  can  properly  be  expectetl  of  a  neutral  government,  or  that  such  a 
government  can  fairly  be  charged  with  negligence  in  having  Mled  to 
discover  grounds  for  action,  when  the  parties  most  directly  interested, 
with  equal  access  to  information,  had  not  even  seen  cause  for  suspicion. 
But  Her  Majesty's  government  thinks  it  right  to  direct  the  attention  of 
the  tribunal  to  this  illustration  of  the  view  of  international  duty  on 
which  the  claims  of  the  United  States  are  founded,  and  of  the  "due  dil- 
igence," the  "wakefulness  and  watchfulness"  which,  according  to  that 
view,  are  to  be  exacted  from  all  neutral  nations,  under  the  penalty  of 
being  exposed  to  such  demands  as  are  now  made  against  Great  Britain. 

The  best  proof  of  the  apparently  innocent  nature  of  the  voyage  is  the 
circumstances  that  the  persons  most  likely  to  notice  anything  out  of  the 
ordinary  course,  namely,  the  crew  of  the  vessel  herself,  were  quite  un- 
suspicious of  the  real  intentions  of  the  owner;  and  that  when  it  became 
known  to  them,  on  their  arrival  off  Madeira,  that  the  vessel  was  to  be 
turned  into  a  confederate  cruiser,  forty-two  out  of  forty-seven  of  them 
refused  every  inducement  in  the  shape  of  money  and  promises  held  out 
to  them  to  serve  in  her,  and  insisted  on  being  sent  back  to  England. 

On  the  day  following  the  departure  of  the  Sea  King  from  the  port  of 

*  Appendix  to  Cftse  of  United  States,  vol.  iii,  p.  319;  vol.  vi,  p.  560. 
^See  evidence  given  at  the  trial  of  Captain  Corbett,  Appendix  to  Case  of  the  United 
-States,  vol.  iv,  p.  632, 

'Case  of  the  tjnited  States,  p.  417. 
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London,  another  steamer,  the  Laurel,  left  Liverpool  ostensibly  for  Mat- 
amoras  via  Kassan.  The  United  States  consai  at  Liverpool  reported  to 
his  Oovemment  that  she  had  taken  on  board  cases  marked  as  ma- 
chinery, but,  in  reality,  as  he  believed,  containing  gans  and  gnn- 
[94]  carriages;  *that  she  had  shipped  many  more  seamen  than  were 
necessary  for  a  vessel  of  her  description ;  that  he  heanl  that  some 
confederate  officers  were  also  to  go  out  in  her ;  and  that  he  had  his  sus- 
picions that  she  would  prove  to  be  a  privateer;  but  he  added,  "  I  have 
no  evidence  against  her."^  He  could  obtain  no  evidence ;  but  this  does 
not  prevent  the  introduction  into  the  Case  of  the  United  States  of  the 
assertion  that  the  British  government  could,  by  the  exercise  of  due  dil- 
igence, have  detained  her — without  evidence,  it  must  be  presumed,  and 
without  any  charge  of  an  offense  known  to  the  law.  Neither  Mr.  Dud- 
ley nor  the  United  States  legation  in  London  gave  any  notice  on  the 
subject  to  the  British  authorities,  and  the  attention  of  the  government 
was  first  called  to  the  proceedings  of  the  two  vessels  t^y  a  report  re- 
ceived on  the  12th  of  !N"ovember  from  the  British  consul  at  Teneriffe. 

The  meeting  of  the  Laurel  and  the  Sea  King  off  the  Madeira  Islands, 
and  the  transfer  of  the  latter  vessel  to  the  confederate  flag  under  the 
name  of  the  Shenandoah,  after  receiving  her  armament  and  crew  from 
the  Laurel,  have  already  been  stated  in  detail  by  Her  Majesty's  govern- 
ment in  the  Case  presented  by  it  to  the  tribunal,  and  need  not  be  here 
repeated.  For  the  same  reason,  no  further  account  need  be  given  of 
the  investigations  which  were  made  by  the  British  consul  at  Tenerifte 
on  the  arrival  of  Captain  Corbett  and  the  late  crew  of  the  Sea  King  at 
that  island,  on  board  the  Laurel,  and  which  led  to  his  sending  the  cap- 
tain to  England  under  arrest  for  breach  of  the  foreign-enlistment  act ; 
nor  of  the  steps  which  were  thereupon  at  once  taken  by  the  govemmcDt 
to  bring  the  off'ender  to  justice.  Her  Majesty's  government  maintains 
that  all  that  was  in  its  power  and  could  fairly  be  expected  of  it  was 
done  to  vindicate  the  neutrality  of  Great  Britain  on  this  occasion. 

The  Shenandoah  proceeded  firom  Madeira,  and,  after  a  cruise  of  about 
three  months,  anchored  in  Hobson's  Bay,  the  port  of  Melbourne,  on  the 
evening  of  the  25th  of  January,  1865.  She  was  the  first  vessel  of  war 
belonging  to  either  of  the  contending  parties  which  had  appeared  in 
Australian  waters  since  the  commencement  of  the  civil  war.*  The  cir- 
cumstances of  her  visit  and  the  conduct  of  her  commander.  Lieutenant 
Waddell,  during  her  stay,  placed  the  colonial  authorities  in  a  position 
of  no  little  difficulty  and  perplexity,  in  which  they  seem  to  have  acted 
with  great  discretion  and  vigor,  though  their  copduct  has  not  escaped 
much  invidious  comment  in  the  Case  of  the  United  States.  It  may  be 
convenient  to  the  arbitrators  that  the  facts  should  be  here  restated  in 
the  form  of  a  connected  narrative. 

Lieutenant  Waddell,  immediately  on  his  arrival,  sent  a  letter  to  the 
governor  stating  that  the  machinery  of  the  Shenandoah  required  re- 
pairs, and  that  he  was  in  want  of  coal,  and  requesting  permission  for 
repairs  and  supplies  to  enable  him  to  get  to  sea  as  quickly  as  possible.* 
This  note  was  received  about  half  past  8  o'clock  in  the  evening  of  the 
25th  of  January ;  and  the  messenger  wa«  informed  that  it  should  re- 
ceive early  attention,  and  be  replied  to  in  the  course  of  the  following 
day.  The  governor  accordingly  summoned  the  executive  council  on  the 
26th,  and  communicated  to  them  the  application  he  had  received ;  and, 
upon  their  advice,  a  letter  was  addressed  to  Lieut-enant  Waddell,  grant- 

^  Appendix  to  Case  of  the  United  States,  vol.  iii,  p.  317 ;  vol.  vi,  p.  538. 
3  Appendix  to  British  Case,  vol.  i,  p.  500. 
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ing  the  permission  desired,  and  reqnesting  information  as  to  the  nature 
and  extent  of  the  repairs  and  supplies  required,  in  order  that  the  gov- 
ernor might  be  enabled  to  judge  of  the  time  necessary  for  the  Shenan- 
doah to  remain  in  the  port  of  Melbourne.  Extracts  of  orders  issued  by 
Her  Majesty's  government  for  the  proper  preservation  of  neutrality 
were  at  the  same  time  forwarded  for  Lieutenant  Waddell's  guidance.^ 

Upon  receiving  this  communication,  Lieutenant  Waddell  applied  to 
Messrs.  Lan  glands,  iron -founders,  of  Melbourne,  to  examine  the  vessel 
and  undertake  the  repairs.  He  seems  further,  from  a  report  receiveil 
by  the  governor  from  the  officials  of  the  port,  to  have  at  once  set  men 
to  calk  the  decks  and  outside  of  the  vessel,  which  was  the  only  repair 
that  could  be  executed  in  her  position  at  the  time.^  On  the  28th  Jan- 
uary he  wrote  to  apologize  for  the  delay  in  furnishing  the  particulars 
requested  of  him,  and  explained  that  Messrs.  Langlands  had  been  pur- 
suing the  examimition,  and  had  not  yet  finished  their  report,  although  he 
had  impressed  upon  them  the  importance  of  haste.  On  the  30th  Jan- 
uary a  report  of  the  repairs  required  was  furnished  by  Messrs.  Lang- 
lands,  and  forwarded  by  Lieutenant  Waddell  to  the  colonial  govern- 
ment. It  was  to  the  effect  that  it  would  be  necessary  to  place 
[95]  the  vessel  on  the  slip.^  On  the  same  day,  and  before  ♦granting 
permission  for  this  purpose,  the  governor  appointed  a  board  of 
three  officers,  one  of  whom  was  the  government  engineer,  to  proceed  on 
board  the  Shenandoah,  and  report  whether  she  was  then  in  a  fit  state 
to  go  to  sea,  or  what  repairs  were  necessary.  This  board  had  the  ves- 
sel examined  by  a  diver,  and  reported  on  the  1st  of  February  that  she 
was  not  in  a  fit  state  to  proceed  to  sea  as  a  steamship;  that  repairs 
were  necessary,  and  that  the  extent  of  the  damage  could  not  be  ascer- 
tained without  the  vessel  being  slipped.^  Permission  was  thereupon 
granted  for  placing  the  vessel  upon  the  slip,  which  had  originaTly  been 
built  by  the  government,  but  was  at  that  time  in  the  hands  of  a  private 
firm. 

In  reply  to  a  renewed  inquiry.  Lieutenant  Waddell  stated  the  nature 
of  the  supplies  required  by  him,  which  consisted  of  fresh  provisions 
daily  for  the  crew,  and  stores  of  wine,  spirits,  lime-juice,  and  clothing.' 
Of  these  he  received  permission  to  ship  such  quantities  as  might  reason- 
ably be  necessary.  An  application  which  he  made  to  be  allowed  to  land 
some  surplus  stores  was  refused,  on  the  advice  of  the  attorney-general, 
as  being  inconsistent  with  the  proper  observance  of  neutrality  f  and  he 
was  afterward  informed  that,  for  the  same  reason,  the  use  of  appli- 
ances which  were  the  property  of  the  government  could  not  be  granted, 
nor  any  assistance  rendered  by  it,  directly  or  indirectly,  toward  effect- 
ing the  repairs  of  the  Shenandoah.^'  The  governor  had  also  given 
directions  that  the  officials  of  the  port  should  furnish  him  with  daily 
reports  of  the  progress  made  in  repairing  and  provisioning  the  vessel, 
and  that  every  precaution  should  be  taken  against  her  armament  being 
increased  or  rendered  more  effective.^ 

The  reports  received  not  showing  sufficient  progress  in  the  repairs,  a 
letter  was  addressed  to  Lieutenant  Waddell  on  the  7th  February,  desir- 
ing him  to  name  a  day  for  proceeding  to  sea.    Lieutenant  Waddell 

•'  Appendix  to  British  Case,  vol.  i,  p.  511 ;  vol.  v,  p.  65. 
«  Ibid.,  vol.  i,  p.  529 ;  vol.  v,  p.  79. 
»  Ibid.,  vol.  i,  p.  640;  vol.  v,  p.  69. 
*  Ibid.,  vol.  i,  p.  51H ;  vol.  v,  p.  73. 
»  Ibid.,  vol.  i,  pp.  517  and  641 ;  vol.  v,  pp.  69,  70. 
"  Ibid.,  vol.  i,  pp.  5*<M),  552  ;  vol.  v,  pp.  75, 76. 
'  Ibid.,  vol.  i,  p.  642 ;  vol.  v,  p.  77. 

«  Ibid.,  vol.  i,  p.  529 ;  vol.  v,  p.  74.  *  ^  r\r^n}t> 
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explained  the  delay  which  had  taken  place  as  arising  from  the  recent 
gsleSy  which  had  prevented  him  from  lightening  the  vessel.^  It  will  be 
seen  by  the  reports  from  the  officials  of  the  port  that  the  Shenandoah 
had  broken  adrift  from  her  mooring.^  The  state  of  the  tides  farther 
interfered  with  the  process  of  getting  her  on  the  slip,  which  was  at  last 
effected  on  the  10th  February.  The  board  of  officers  appointed  by  the 
governor  then  again  examined  the  vessel,  and  reported  that  the  repairs 
necessary  to  render  her  seaworthy  could  be  effected  in  about  five  clear 
working-days.^  On  the  14th  February  Lieutenant  Waildell  was  again 
requested  to  .state  when  the  Shenandoah  would  be  ready  to  put  to  sea, 
aud  he  replied  that  she  would  be  ready  for  launching  on  the  afternoon 
of  the  next  day;  that  he  had  then  to  take  in  all  his  stores  and  coals, 
and  to  swing  the  ship ;  and  that  he  hoped  to  proceed  to  sea  in  her  by 
Sunday,  the  19th  instant.^ 

In  the  meanwhile  the  consul  of  the  United  States  had,  since  the  arri- 
val of  the  Shenandoah  at  Melbourne,  continued  to  address  protests  to 
the  governor,  denouncing  the  vessel  afi  a  pirate,  and  contending  that 
she  was  not  entitled  to  hb  considered  as  a  ship  of  war,  and  that  it  was 
the  duty  of  the  government  to  seize  and  detain  her.  These  communi- 
cations, which  were  accompanied  by  various  affidavits  of  persons  who 
had  been  taken  off  American  merchant- vessels  captured  and  destroyed 
by  her,  were  submitted  to  the  legal  advisers  of  the  colonial  government. 
They  reported  their  opinion  that  there  was  no  evidence  of  any  act  of 
piracy  committed  by  any  person  on  board  the  ship,  and  that  she  pur- 
ported to  be,  and  should  be  treated  as,  a  ship  of  war  belonging  to  a  bellig- 
erent power.^  An  answer  to  this  effect  was  accordingly  sent  to  the 
consul.^ 

On  the  10th  February  the  consul  forwarded  an  affidavit  taken  before 
him  by  a  man  who  had  lately  been  cook  on  board  the  ship,  which  tended 
to  show  that  men  had  joined  her  fit)m  the  cblony,  and  were  at  that  time 
concealed  on  board  of  her.'  The  matter  was  at  once  placed  in  the 
hands  of  the  police ;  and,  evidence  having  been  obtained^ to  identify  one 
of  the  persons  suspected,  a  warrant  was  issued  for  his  arrest  on  the  13th 
February.^ 

On  the  evening  of  the  same  day  a  police  officer  went  on  board  for  the 
purpose  of  arresting  the  men ;  but  both  on  that  occasion  and  on  the.  following 
morning  he  was  refused  permission  to  go  over  the  vessel  for  the  purpose, 
Lieutenant  Waddell  pledging  his  word  of  honor  as  an  officer  and  a  gen- 
tleman that  he  ^^had  not  any  one  on  board,  had  not  engaged  any  one, 
and  would  not  do  so  while  he  was  at  Melbourne,''  and  declaring  that  he 
would  rather  fight  his  ship  than  allow  her  to  be  searched  for  the  man.* 
The  matter  was  laid  by  the  governor  before  the  executive  council 
[00]  on  the  same  day.  The  ♦Shenandoah  was  at  this  time  on  the  slip, 
although  nearly  ready  to  be  launched.  A  letter  was  addressed  to 
Lieutenant  Waddell  calling  on  him  to  reconsider  his  determination,  aud 
intimating  that,  in  the  meanwhih*,  the  permission  to  repair  and  take  in 
supplies  were  suspended.  A  proclamation  was  at  the  same  time  issued  by 
the  governor  forbidding  Her  Majesty's  subjects  to  render  any  aid  or  assist. 

'  Api)eiidix  to  British  Case,  vol.  i,  pp.  542,  643;  vol.  v,  p.  77. 

•  Ibid.,  vol.  i,  p.  529 ;  vol.  v,  p.  80. 
3  Ibid.,  vol.  i,  p.  522 ;  vol.  v,  p.  78. 

*  Ibid.,  vol.  i,  p.  643 ;  vol.  v,  p.  78. 
*Ibid.,  vol.  i,  p.  515;  vol  v,  p.  88. 
»'Ibid.,  vol.  pp.  593,  617;  vol.  v,  p.  68. 
'Ibid.,  vol.  1,  p.  606;  vol.  v,  p.  107. 
»Ibid.,  vol.  i,  p.  536. 

^•Ibid.,  vol.  i,  p.  524 ;  vol.  v,  p.  109. 
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anOe  to  the  Shenandoah,  and  a  body  of  100  police  and  military  were  or- 
dered down  by  telegraph  to  seize  the  ship.  This  they  proceeded  to  do  the 
same  afternoon.  About  10  ok;lock  in  the  evening  fonr  men  were  seen 
to  leave  the  vessel  in  a  boat  palled  by  two  watermen.  They  were  fol- 
lowed and  arrested,  and  one  of  Ihem  proved  to  be  the  man  against 
whom  the  warrant  had  been  issued.^ 

Lieutenant  Waddell  wrote  to  protest  against  the  course  which  had 
been  taken.  He  denied  that  the  execution  of  the  warrant  ht^d  been  re- 
fused, as  there  was  no  such  person  as  therein  specified  on  board.  He 
added  that  all  strangers  had  been  sent  out  of  the  ship ;  and  that,  after 
a  thorough  search  by  two  commissioned  officers,  it  had  been  reported  to 
him  that  no  one  could  be  found  on  board  except  those  who  had  entered 
the  port  as  a  part  of  the  Shenandoah's  complement  of  men.  ^^  I,  there- 
fore," he  wrote,  "as  commander  of  this  ship,  representing  my  govern- 
ment in  British  waters,  have  to  inform  his  excellency  that  there  are  na 
persons  on  board  this  ship  except  those  whose  names  are  on  our  shipping 
articles ;  and  that  no  one  has  been  enlisted  in  the  service  of  the  Confed- 
erate States  since  my  arrival  at  this  port,  nor  have  I,  iu  any  way,  vio- 
lated the  neutrality  of  the  port.'^  This  letter  was  laid  by  the  governor 
before  his  council  on  t^e  15th  of  February,  together  with  one  from  the^ 
lessee  of  the  slip.  The  letter  stateil  that,  should  a  gale  of  wind  come  on, 
it  would  be  necessary  either  to  launch  the  Shenandoah,  or  to  run  a  great 
risk  of  her  sustaining  serious  damage  in  consequence  of  her  unsafe 
position,  and  that  the  government  must  take  the  responsibility  of 
any  expenses  which  might  be  incurred.  As  the  object  in  view  had 
been  secured  by  the  arrest  of  the  men,  it  was  decided,  under  these  cir- 
cuit stances,  to  withdraw  the  previous  prohibition,  and  to  allow  the 
launch  of  the  vessel.  Lieutenant  Waddell  was  informed  that  this  had 
been  done  on  the  faith  of  the  assurance  he  had  given ;  but  his  attention 
was  called  to  the  fact  that  the  four  men  arrested  had  been  on  board  his 
ship,  and  he  was  told  that  he  would  be  expected  to  use  all  dispatch,  so 
as  to  insure  his  departure  by  the  day  named  by  him,  the  19th.^ 

The  Shenandoah  was  aecordingly  launched  on  the  evening  of  the  15th 
February ;  she  reshipped,  from  a  lighter,  the  stores  which  had  been  dis- 
charged before  placing  her  on  the  slip,  and,  after  taking  on  board  sup- 
plies and  coal,  she  left  Melbourne  at  half  past  7  o'clock  on  the  morning 
of  the  18th  of  February,  being  one  day  sooner  tlian  was  expected. 

It  is  right  to  say  that  Lieutenant  Waddell  wrote  to  deny  that  the 
four  men  arrested  had  been  on  board  with  his  knowledge ;  they  had, 
he  said,  been  ordered  out  of  the  vessel  by  the  ship's  police,  who  had 
only  suceeeded  in  discovering  them  after  the  third  search.*  The  officers 
of  the  Shenandoah  also  published,  in  one  of  the  newspapers,  denials  of 
any  complicity  in  the  matter  on  their  part. 

During  the  two  days  which  elapsed  l)etween  the  launch  of  the  Shen- 
andoah and  her  departure  from  the  colony,  the  most  careful  vigilance 
was  enjoined  on  the  authorities  to  prevent  any  violation  of  the  foreign- 
enlistment  act.  A  reference,  however,  to  the  nature  of  the  harbor,  and 
to  the  circumstances  of  the  case,  will  show  how  difficult  it  was  to  take 
effectual  precautions  for  this  purpose.  Hobson's  Bay,  the  harbor  of 
Melbourne,  is  the  inland  termination  of  Port  Phillip,  a  large  basin  of 
irregular  oval  shape,  some  60  or  70  miles  in  circuit,  with  a  narrow  en- 
trance to  the  sea.    Such  a  conformation  of  coast  offered  great  facilities 


.  'AppeDdix  to  British  Case,  vol.  i,  pp.  525-527  ;  toI.  v,  pp.  109-112. 
"  Ibid.,  vol.  i,  p.  644 ;  vol.  v,  p.  110. 
3Ibid.,  vol.  i,  p.  645;  vol.  v,  p.  112. 
^  Ibid.,  vol.  i,  p.  646 ;  vol.  v,  p.  113. 
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for  sending  off  men  from  different  parts  of  the  bay^  who  conld  be  shipped 
on  board  the  Shenandoah  either  before  or  immediately  after  she  had 
passed  this  narrow  entrance.  There  was  no  British  vessel  of  war  at  or 
near  Melbourne  to  which  the  duty  of  watching  or  controlling  the  move- 
ments of  the  vessel  coald  be  assigned.  The  legal  advisers  of  the  colonial 
government,  when  consulted  on  the  question,  had  declared  that  they 
were  not  prepared  to  advise  that  the  execution  of  a  warrant  on  board 
of  her  could  properly  be  enforced  at  all  hazards;^  and  this  opinion  was 
afterward  confirme<l  by  that  of  the  law-officers  of  the  Crown  in  England.^ 
All,  therefore,  that  could  be  done  was  to  enjoin  such  supervision  as 
could  be  exercised  by  the  water-police  of  the  port  while  the  Shenan- 
doah was  at  anchor,  and  to  give  orders  to  the  pilot  not  to  allow  any  boat 
to  c^me  alongside,  or  any  person  to  come  on  board,  from  the  time  of  her 
weighing  anchor  till  he  left  her.^    With  regard  to  the  first  of  these  two 

measures  it  is  not  difficult  to  perceive  that  to  keep  effectual  watch 
f97J      *over  a  vessel  which  is  shipping  coals  and  stores  in  a  harbor 

from  two  to  three  miles  wide  at  the  place  where  she  is  anchored, 
in  the  midst  of  some  two  hundred  or  more  vessels  of  every  kind, 
must  be  no  easy  matter,  even  if  a  larger  force  were  employed  than 
could  be  available  for  the  purpose  on  this  occasion.  With  regard 
to  the  latter  precaution  it  is  evident  that  everything  must  depend  on 
the  good  faith  of  the  pilot,  and  his  ability  to  carry  out  his  instructions. 
After  the  Shenandoah  had  left  Melbourne,  it  became  a  matter  of  public 
report  that  some  men  had  joined  her  before  her  departure,  and  the 
number,  which  was  no  doubt  much  exaggerated,  was  stated  to  be  as 
high  as  fifty  or  sixty.  The  inquiries  made  afterward  by  the  police 
resulted  in  the  identification  of  some  eighteen  or  twenty  persons  alto- 
gether, who  had  left  the  colony  and  were  believed  to  be  on  board  of  the 
ship.  Of  these  it  appeared  that  seven  had  been  employed  in  shipping 
coals,  and  they  went  on  board  in  the  night  or  early  morning  before  her 
departure,  on  the  pretense  of  getting  paid  for  their  work,  but  did  not 
return.  It  further  appeared  that,  about  9  o'clock  on  the  night  of  the 
17th  of  February,  some  men  had  been  collected  on  the  railway-pier  of 
Sandridge,  a  suburb  of  Melbourne.  The  pier  in  question  is  the  terminus 
of  a  railway  from  the  town  of  Melbourne,  and  there  is  a  communication 
by  a  steam-ferry  to  Williamstown,  which  is  on  the  opposite  side  of  the 
bay,  about  two  and  one-half  miles  distant,  and  where  the  patent  slip 
and  the  station  of  the  water-police  are  situated.  The  Shenandoah  was 
at  anchor  in  the  bay  between  Williamstown  and  Sandridge.  From  the 
statement  of  one  of  the  boatmen  employed,  the  men  in  question  must 
have  dispersed  into  some  wooded  land  a  short  distance  off  at  the  time 
when  the  boat  of  the  water-police  came  round  to  that  part  of  the  har- 
bor, and  thus  avoided  observation.  After  the  boat  had  rowed  off  to 
the  opposite  side  the  men  seem  to  ha^ve  returned  in  small  parties,  and 
^one  off  from  the  pier  in  watermen's  boats,  which  put  them  on  board 
the  Shenandoah.  How  many  of  them  were  part  of  the  original  crew 
returning  to  the  vessel  from  the  shore,  and  whether  any  were  new 
hands,  there  is  nothing  to  show.  The  police  constable  on  duty  saw  the 
boats  after  they  had  started  and  when  they  were  returning,  but  had 
of  course  no  means  of  investigating  this  question.^  It  seems  indeed, 
from  the  wording  of  his  report,  as  though  the  darkness  or  the  distance 
prevented  his  seeing  whether  the  boats  did  or  did  not  actually  go  to  the 


'  Appendix  to  British  Case,  vol.  i,  p.  526. 

« Ibid.,  vol.  i,  p.  55H. 

»Ibid.,  vol.  V,  p.  84. 

^  Ibid.,  vol.  i,  pp.  SGl-^'SSa ;  vol.  v,  pp.  117-122. 
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vessel  'j  all  that  is  stated  is  that  they  went  in  that  direction.  A  man  of 
the  name  of  Bobbins  went  up  to  the  American  consulate,  where  he 
arrived  about  11  o'clock  at  night,  and  stated  what  was  taking  place. 
The  American  consul  sent  him  back  to  give  information  to  the  water- 
police  at  Williamstown,  a  distance  in  all  about  five  miles  by  land  and 
water,  where  he  must  have  arrived  too  late  for  any  interference  or 
inquiry.^ 

At  about  5  o'clock  the  same  afternoon,  another  man,  of  the  name  of 
Forbes  had  come  to  the  American  consul  with  a  statement  that  he  had 
seen  five  men  at  Sandridge,  one  of  whom  had  told  him  that  they  were 
going  out  in  a  vessel  called  the  Maria  Boss,  to  join  the  Shenandoab 
when  she  got  into  the  open  sea  beyond  the  jurisdiction  of  the  port.  The 
consul  took  the  man  to  the  office  of  the  Grown  law-officers,  which  had 
been  closed  some  time  before,  but  where  he  met  the  Grown  solicitor, 
who  had  accidentally  returned.  It  does  not  fall  within  the  powers  or 
duties  of  that  officer  to  take  depositions  or  issue  warrants,  and  he  re- 
ferred the  consul  to  a  magistrate  as  the  proper  person  to  go  to.  The 
consul  then  proceeded  to  the  Houses  of  Parliament,  and  placed  the- 
matter  before  the  attorney-general,  who  offered  to  lay  the  matter  before 
the  government  if  furnished  with  an  affidavit.  Instead  of  complying 
with  this  suggestion,  the  consul  applied  to  the  chief  of  police,  who  natu- 
rally declined  to  act  without  a  warrant,  but  suggested,  as  the  Grown 
solicitor  had  done,  that  the  consul  should  apply  to  a  magistrate  for  the 
purpose.  The  consul  accordingly  went  on  to  a  police  magistrate  in 
Melbourne.  This  latter,  after  examining  Forbes,  did  not  feel  justified 
in  granting  a  warrant  on  such  testimony  alone,  and  he  advised  that 
application  should  be  made  to  the  water  police  at  Williamstown,  who 
might  be  able  to  furnish  corroborative  evidence.  This  advice  the  con- 
sol  did  not  think  fit  to  act  upon.  He  returned  home,  took  the  man's, 
deposition  himself,  and  determined  to  forward  it  to  the  attorney-gen- 
eral, to  be  laid  before  the  government,  but  he  did  not  do  this  until  the 
following  morning,  after  both  the  Shenandoah  and  the  Maria  Boss  had 
sailed.  It  is  not  true  that  (as  alleged  in  the  case  of  the  United  States) 
'<  he  could  get  no  one  to  attend  to  his  representations."  On  the  con- 
trary, they  received,  according  to  his  own  evidence,  "patient"  atten- 
tion from  the  attorney-general,  as  well  as  from  the  magistrate  to  whom 
he  had  recourse,  and  they  advised  him  what  to  do  f  he  did  not  follow 
that  advice,  and  he  is  certainly  more  justly  chargeable  with  a  want  of 
due  diligence  than  those  who,  though  unable  to  issue  the  war- 
[98J  rant  he  asked  for,  did  their  best  to  put  him  in  the  ♦right  way  to 
obtain  it.  The  Maria  Boss  was,  however,  twice  searched  before 
leaving  the  bay,  and  the  mate,  who  was  afterward  examined,  denied 
most  positively  that  she  had  taken  any  passengers,  or  that  any  men 
were  concealed  on  board  of  her.^ 

Such,  as  far  as  is  known  to  Her  Majesty's  government,  is  all  the 
information  which  the  authorities  of  Melbourne  were  able  to  obtain  as 
to  the  alleged  shipment  of  men  from  the  colony  on  board  the  Shenan- 
doah. It  was  furnished,  for  the  most  part,  to  the  police  by  the  boat- 
men who  had  been  employed  in  putting  the  men  on  board,  on  the  under- 
standing that  they  should  not  themselves  suffer  on  account  of  what  had 
been  done.  Of  the  four  men  who  had  been  arrested  on  the  night  of  the 
14th,  one  claimed  to  be  an  Anerican  citizen  and  was  discharged ;  the 
other  three  were  remanded,  and,  after  a  mouth's  imprisonment,  brought 

1  Appendix  to  British  C«8e,  vol.  i,  p.  587. 

^  Ibid.,  vol.  i,  pp.  f>H7,  618.  ' 

3  Ibid.,  vol.  i,  p.  G54  ;  vol.  v,  p.  120.        ^.^^.^^^  ^^  GOOglC 


334  TKEATY    OP    WASHINGTON. 

to  trial.  Two  of  them  were  then  couvicted  and  sentenced  to  further 
imprisonment;  the  third,  a  boy  of  seventeen,  was  discharged.  The 
governor,  in  reporting  these  facts,  announced  his  intention  of  refusing 
the  hospitalities  of  a  neutral  port  to  Lieutenant  Waddell  and  the  other 
officers  of  the  Shenandoah,  should  they  revisit  the  colony.^  He  wrote 
also  to  the  governors  of  New  Zealand  and  the  other  Australian  colonies, 
and  to  the  commander  of  the  British  naval  forces  on  the  station,  to  warn 
them  of  what  had  occurred. 

Having  thus  recounted  the  facts  of  the  visit  of  the  Shenandoah  to 
Melbourne,  Her  Britannic  Majesty's  government  proceeds  to  notice  the 
more  important  of  the  complaints  made  in  the  case  of  the  United  States, 
respecting  the  manner  in  which  that  vessel  and  her  officers  were  re- 
ceived and  treated  by  the  authorities.  Some  of  these  contradict  one 
another.  For  instance,  at  page  426  of  the  Case,  it  is  imputed  as  a  delin- 
quency that  Lieutenant  WaddelPs  application  for  permission  to  repair 
was  not  officially  answered  till  after  the  twenty-four  hours  allowed  by 
the  instructions  of . January,  1862,  for  his  stay  had  expired;  a  statement 
which  is  supported  by  no  evidence,  and  which,  from  the  terms  of  the 
United  States  consul's  report  to  his  own  Government,  appears  higlily 
improbable.  It  will  there  be  seen  that  the  Shenandoah  entered  the  bay 
about  8  o'clock  p.  m.  on  the  25th  of  January,^  and  that  the  consul  re- 
ceived, at  3.30  p  .m.  on  the  next  day,  a  communication  from  the  govern- 
ment respecting  the  prisoners  whom  Lieutenant  Waddell  desired  to 
land ;  this  communication  having  been  decided  on,  and  no  doubt  sent 
at  the  same  time  as  the  answer  to  Lieutenant  WaddelPs  application.' 
But  almost  immediately  afterward  it  is  mentioned,  apparently  as  still 
more  reprehensible,  that  the  officer  who  took  Lieutenant  WaddelPs  letter 
on  shore  returned  witli  an  affirmative  answer  the  same  night.^  If  it 
was  wrong  to  delay  the  official  answer,  it  is  difficult  to  understand  what 
exception  could  be  taken  to  sending  a  verbal  reply  at  once ;  but  it  will 
have  been  seen  by  the  narrative  given  above,  that  this  second  state- 
ment is  also  incoirect,  and  that  the  bearer  was  only  informed  that  the 
letter  would  receive  early  attention. 

In  the  Case  of  the  United  States,  objection  is  taken  to  the  permission 
which  was  given  to  Lieutenant  Waddell  to  take  on  board  250  tons  of 
coal  while  at  Melbourne ;  and  a  minute  examination  is  attempted  of  the 
nature  of  the  repairs  supposed  to  have  been  made,  with  an  elaborate 
estimate  of  the  time  in  which  they  might  have  been  completed,  if  pushed 
on  with  rapidity,  and  if  nothing  had  occurred  to  delay  them.  "  It  is 
difficult,"  the  Case  says,  *'  under  the  circumstances,  to  resist  the  conclu- 
sion that  the  repairs  were  dawdled  along  for  the  purpose  of  securing  the 
recruits,  and  that  the  authorities,  to  say  the  least,  shut  their  eyes  while 
this  was  going  on."  At  this  distance  of  time  and  place,  when  all  the 
particular  circumstances  cannot  be  exactly  known,  it  seems  to  Her 
Britannic  Majesty's  government  that  it  could  scarcely  serve  any  useful 
purpose  to  follow  all  the  details  of  a  technical  argument  which  is 
founded  largely  on  conjecture.  What,  indeed,  could  be  less  reasonable 
than  that  the  arbitrators  should  now  be  asked,  in  a  case  of  this  kind,  to 
set  aside  the  estimates  made  on  the  spot  and  at  the  time  by  government 

^Appendix  to  British  Case,  vol.  i,  p.  550. 

^Appendix  to  the  Case  of  the  United  States,  vol.  vi,  p.  588. 

^See  Appendix  to  British  Case,  vol.  i,  p.  511.  it  is  stated  in  one  of  the  newspapers 
«ent  home  by  the  American  consul,  that  the  reply  was  known  on  board  the  Shenan- 
doah between  3  and  4  o'clock,  (Appendix  to  Case  of  United  States,  vol.  vi,  p.  652.) 

■•This  is  stated  on  the  authority  of  a  pablished  account  of  the  cruise  of  the  Shenan- 
doah by  one  of  her  officers,  which  in  other  respects  also^ives  a  very  inaccurate  account 
•of  the  communications  between  Lieutenant  Waddell  and  the  colonial  authorities,    t 
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officers  and  experienced  professional  men,  on  tbe  strength  of  a  merely 
conjectural  estimate  suggested  by  the  United  States,  which  takes  no 
account  of  local  circumstances,  and,  on  no  better  ground  than  this,  to 
impute  negligence  and  connivance  to  the  authorities  of  an  important 
British  colony  ? 

The  Shenandoah  arrived  at  Melbourne  during  a  period  of  exceedingly 
severe  weather.^  She  was  obliged,  according  to  the  showing  of  the 
United  States  themselves,  to  depend  upon  her  steam  power,  on  ac- 
[99J  count  of  the  inadequacy  of  her  crew.  In  this  manner  she  ♦had 
expended  a  considerable  portion  of  her  original  supply  of  coal,  and 
had  worn  out  the  machinery  of  her  screw.  She  thus  came  into  Mel- 
bourne in  a  partially  disabled  state,  and  requested  and  obtained  per- 
mission to  make  good  her  defects  and  to  replenish  her  coal.  The 
United  States  have  sought  to  draw  a  contrast  between  her  treatment 
there,  and  that  of  a  vessel  of  the  United  States  Nnvy  at  Barbados. 
The  difference,  however,  really  lay  not  so  much  in  the  treatment  as  in 
the  circumstances  of  the  two  vessels  and  the  temper  of  their  respect- 
ive commanders.  The  Shenandoah  was  not  allowed  to  remain  in 
port  on  the  mere  word  of  Lieutenant  Waddell,  but  was  twice  sub- 
jected to  the  examination  of  a  board  of  officers  appointed  by  the  gov- 
ernor for  the  purpose,  who  certified  that  she  was  in  need  of  repairs. 
To  this  examination  Lieutenant  Waddell  assented  without  any  demur. 
Captain  Boggs,  on  the  other  hand,  who  was  distant  from  the  ports  of 
his  own  country  about  as  many  hundreds  of  miles  as  Lieutenant  Wad- 
dell  wa«  thousands,  took  offense  at  a  request  that  he  would  give  an 
assurance  of  his  inability  to  put  to  sea,  and  preferred  to  leave  the  port 
at  once.  It  was  not  the  intention  of  the  orders  of  January,  1862,  that 
a  vessel  should  be  dismissed  summarily  from  a  port  in  a  distant  colony, 
many  thousands  of  miles  from  her  own  ports,  in  a  crippled  state,  in 
which  her  crew  would  be  inadequate  to  manage  her.  It  is  objected 
that  the  repairs  were  "dawdled" — and  this  when,  a  few  pages  before, 
attention  has  been  drawn'^  to  a  passage  in  one  of  Lieutenant  WaddelFs 
letters,  to  show  that  he  had  commenced  the  repairs  at  once,  before  a. 
report  had  been  furnished  of  what  was  required.  On  reference  to  the 
copies  of  correspondence  sent  home  at  the  time,  and  to  those  since  re- 
<.»eived  from  the  present  governor,  it  is  found  that  the  sentence  referred 
to  (''the  other  repairs  are  progressing  rapidly")  did  not  occur  in 
Lieutenant  Waddell's  original  letter,  though  inserted  in  the  copy  pub- 
lished in  the  colonial  newspapers,  from  which  the  quotation,  in  the  Case 
of  the  United  States,  is  made.^  It  is,  however,  true  that,  with  a 
view  to  complete  the  repairs  as  soon  as  possible,  men  were  employed 
to  calk  the  vessel  as  soon  as  permission  to  repair  was  received.  The 
nature  of  the  weather,  which  was  very  rough,  probably  rendered  it 
impossible  to  send  down  a  diver  to  examine  the  vessel  for  the  first  few 
days,  and  the  state  of  the  tides  seems  to  have  occa8ione<i  some  further 
delay  in  getting  her  on  to  the  slip,  but  in  other  respects  the  repairs 
were  pushed  on  with  all  possible  rapidity  and  completed  within  the 
time  estimated  for  them.  Lieutenant  Waddell  expressed  throughout 
his  anxiety  to  shorten  his  stay,  and  probably  with  truth,  if,  as  may  be 
gathered  from  the  correspondence,  his  men  were  deserting.  The  ste[)s 
taken  for  examining  the  vessel,  the  vigilance  enjoined  on  the  authori- 
ties of  the  port,  the  daily  reports  required  from  them  as  to  the  progress 
of  repairs,  and  the  reiterated  request  to  Lieutenant  Waddell  to  fix  a 


^  Case  of  the  United  States,  p.  431. 

« Ibid.,  p.  427. 

'See  Appendix  to  British  Case,  toL  y.,  p. 
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day  for  his  departure,  certainly  show  no  laxity  or  indisposition  on  the 
pait  of  the  colonial  government  to  prevent  any  abuse  of  the  permissioa 
granted  by  it. 

On  the  question  of  the  enlistment  of  men,  and  the  proceedings  taken 
against  the  offenders,  it  is  remarked,  in  the  Case  of  the  United  States, 
that  the  authorities  '^carefully  let  alone  Captain  Waddell  and  his  offi- 
cers, who  had  been  violating  Her  Majesty's  proclamation  and  the  lawa 
of  the  empire,  and  they  aimed  the  thunders  of  the  law  against  an 
assistaqt  cook."  The  facts  are,  in  the  first  place,  that  there  was  evi- 
dence against  the  seamen  arrested,  and  suspicion  only  against  the 
commander;  and,  in  the  second  place,  that  the  arrest,  on  a  charge  of 
this  kind,  of  the  commanding  officer  of  a  foreign  ship  of  war  who  may 
happen  to  be  ashore  (on  board,  of  course,  he  is  secure  from  it)  is  a  far 
graver  matter  than  seems  to  be  supposed,  and  is,  indeed,  an  extreme 
measure  which  only  very  extraordinary  circumstances  could  justify. 
The  local  authorities  received  up  to  the  last  the  most  positive  assur- 
ances from  Lieutenant  Waddell  that  he  had  not  added  to  his  crew,  and 
had  not  violated,  and  would  not  violate,  the  neutrality  of  the  port. 
They  took  every  precaution  in  their  power  to  insure  the  performance  of 
this  promise ;  and  if  their  effi)rts  were  not  altogether  successful,  this 
must  be  attributed  to  the  difficulties  they  had  to  deal  with,  the  inade- 
quacy of  the  means  at  their  disposal,  and  to  the  reliance  which  they 
placed  on  the  word  of  one  whom  they  knew  to  be  an  American  officer,, 
and  might,  therefore,  reasonably  believe  to  be  a  gentleman  and  w^orthy 
of  credit. 

A  case  (with  which  the  arbitrators  are  already  acquainted)^  of  the 
reception  of  some  men  on  board  a  vessel  of  war  of  the  United  States 
at  Cork  shows  that  such  occurrences  may,  at  the  time,  escape  the,  no- 
tice not  only  of  the  authorities,  but  also  of  the  commander  of  the  ves- 
sel. On  the  occasion  referred  to,  sixteen  men  were  shipped  on  board 
the  United  States  war-steamer  Kearsarge.  The  fact  was  not  known 
until  the  vessel  had  sailed  for  France;  and  on  her  return  to  Cork, 
[100]  a  month  afterward,  the  men  were  sent  on  shore  by  *  the  captain, 
with  a  declaration  that  they  had  been  shipped  without  hi» 
knowledge  and  contrary  to  his  instructions.  Six  of  the  men  were  pros- 
ecuted, but  were  discharged  without  punishment,  as  having  prob- 
ably been  unaware  of  the  nature  of  the  offense  they  were  committing. 
Evidence  having  been  produced  to  implicate  some  of  the  inferior  offi- 
cers of  the  vessel,  representations  were  addressed  to  the  Government 
of  the  United  States  upon  the  subject,  and  the  latter  expressed  their 
willingness  to  institute  an  investigation  when  the  Kearsarge  returned 
home.  The  course  adopted  on  this  occivsion  certainly  did  not  differ,  on 
the  side  of  severity,  from  that  pursued  toward  the  Shenandoah.  Nor 
is  it  doubtful  to  Her  Majesty's  government  that  if  on  that  occasion 
Captain  Winslow  had  been  arrested  in  the  streets  of  Cork,  this  would 
have  been  regarded  as  somewhat  more  than  due  diligence  by  the  Gov- 
ernment of  the  United  States. 

There  is  a  further  statement  in  this  part  of  the  Case  of  the  United 
States  which  Her  Britannic  Majesty's  government  approaches  with  re- 
gret. 

At  page  430  mention  is  made  of  a  discussion  which  took  place  in  the 
legislative  assembly  at  Melbourne  as  to  the  reception  of  the  Shenan- 
doah and  her  supposed  identity  with  the  Sea  King.  The  chief  secre- 
tary stated  that  *'in  dealing  with  the  vessel  they  (the  government)  had 

'  See  British  Case,  p.  154. 

Digitized  by  VjOOQIC 


COUNTER   CASE   OP   GREAT   BRITAIN.  337 

BOtonly  to  consider  the  terms  of  the  proclamatioQ  of  neatrality,  bat 
also  the  conMential  instructions  of  the  home  government."  On  this  it 
is  remarked:  "  Here  the  United  States  learned  for  the  first  time  that, 
in  addition  to  the  published  instructions  which  were  made  known  to 
the  world,  there  were  private  and  confidential,  and  perhaps  conflicting^ 
instructions  on  this  subject."  Her  Britannic  Majesty's  government 
thinks  that  it  will  best  consult  its  feelings  of  self-respect  by  leaving 
unnoticed  the  insinuation  conveyed  in  this  passage.  It  is  no  doubt 
true — and  to  persons  possessing  ordinary  acquaintance  with  the  details 
of  administrative  government,  it  cannot  appear  surprising— that,  in 
addition  to  the  published  instructions  to  governors  of  colonies,  other 
instructions  were  sent  from  time  to  time,  some  of  them  explanatory  of 
those  published  instructions,  others  supplementary  to  them,  as  cases 
arose  to  show  the  necessity  of  such  explanations  and  additions.  Such 
of  these  as  were  sent  to  the  governor  of  Victoria,  and  have  any  bear- 
ing on  the  matter,  are  now  laid  before  the  tribunal  in  the  Appendix.^ 
Among  these  instructions  will  be  found  one  dated  the  12th  of  Decem- 
ber, 1863,  which  inclosed  copies  of  certain  correspondence  respecting 
the  visit  of  the  Alabama  to  the  Gape  of  Good  Hope.  All  the  materi£U 
papers  in  this  correspondence  have  already  been  laid  before  the  tribu- 
nal.^ Among  them  will  be  found  a  report  from  the  English  law-officers 
of  the  Crown,  in  which  the  following  passage  occurs : 

With  respect  to  the  Alabama  heraelf,  we  are  clearly  of  opinion  that  neither  the 
governor  nor  any  other  authority  at  the  Cape  could  exercise  any  jurisdiction  over  her, 
and  that,  whatever  was  her  previous  history,  they  were  bound  to  treat  her  as  a  ship  of 
war  belon^ng  to  a  belligerent  power. 

It  will  have  been  seen  that  these  last  words  were  reproduced  in  the 
answer  returned  to  the  representations  of  the  United  States  consul  at 
Melbourne,  on  the  30th  of  January,  1865.^  That  these  were  the  par- 
ticular papers  alluded  to  by  the  chief  secretary  is  moreover  obvious 
from  the  context  of  the  speech,  in  which  he  mentions  that  the  govern- 
ment had  "  before  them  the  case  of  a  vessel  in  exactly  the  same  posi- 
tion as  the  Shenandoah."  It  may  not  be  within  the  knowledge  of  the 
tribunal  that  the  reports  of  the  English  law-officers  of  the  Crown  to 
Her  Majesty's  secretary  of  state  for  foreign  ajBfairs  have,  according  to 
invariable  custom,  been  hitherto  considered  as  documents  of  a  strictly 
confidential  nature,  to  be  made  known  to  none  but  the  executive  offi- 
cers of  the  government.  This  rule  has  now  for  the  first  time  been  de- 
parted from,  through  the  anxiety  of  Her  Britannic  Majesty's  govern- 
ment that  the  arbitrators  should  have  before  them  all  materials  which 
could  be  made  available  for  enabling  them  to  form  a  correct  judgment 
on  the  questions  submitted  to  them. 

Into  the  subsequent  history  of  the  Shenandoah  it  is  needless  to  enter. 
It  has  been  accurately  told  in  the  British  Case,  and  there  is  clearly 
nothing  in  it  which  could  impose  any  responsibility  whatever  on  this 
country. 

The  United  States  must  be  well  aware  that,  on  account  of  the  original 
outfit  of  the  Shenandoah,  they  have  no  just  claim  against  Great 
Britain.  A  sense  of  this,  indeed,  plainly  betrays  itself  in  the  Case. 
An  effort  is  therefore  made  to  found  a  claim  upon  the  circumstance 
that  this  vessel  was  admitted,  in  a  remote  colony  of  the  British  Empire, 
to  the  ordinary  hospitalities  of  a  neutral  port,  and  upon  what  occurred 
during  her  visit  there.    The  charges  which  it  is  endeavored  to  establish 
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^  Appendix  to  British  Case,  vol.  v,  pp.  125-131. 
« Ibid.,  vol.  i,  pp.  300,  306,  312,  322. 
» Ibid.,  vol.  i,  p.  593. 
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against  the  aathorities  of  the  colouy,  and  through  them  against 
[101]    Great  Britain,  are,  in  sabstance,  two.    One  is,  that  she  *was 

sulBFered  to  repair  her  Bteam  machinery,  which  is  admitted  to 
have  been  in  need  of  repair,  although  (it  is  objected)  she  was  not 
shown  to  be  anseaworthy  as  a  sailing  ship.  It  would  be  difficult  to  im- 
agine a  much  less  reasonable  complaint.  The  colonial  authorities  were 
right  in  giving  this  permissfon,  which  was  given  at  Brest  to  the  Flofida, 
in  spite  of  the  remonstrances  of  the  United  States  minister,  and  which 
is  thoroughly  sanctioned  by  custom.  They  would,  indeed,  have  been 
guilty  of  a  reprehensible  refusal  of  ordinary  hospitality  if  they  had 
not  given  it.  The  other  charge  is,  that  the  vessel  obtained  in  the 
port  some  addition  to  her  crew,  and  that  this  was  done  with  the  con- 
nivance of  the  authorities  of  the  colony.  As  the  chief  proof  of 
connivance,  it  has  been  insisted  that  the  ship  remained  in  the  port,  un- 
dergoing repairs,  a  few  days  longer  than  the  United  States  suppose  to 
have  been  absolutely  necessary.  Again,  to  prove  even  this,  which,  if 
established,  would  be  not  merely  inconclusive,  but  almost  immaterial, 
there  is  a  struggle  against  plain  facts;  and  there  is  an  endeavor  to 
substitute  conjectural  estimates  for  those  made  on  the  spot,  and  at  the 
time;  circumstances  are  passed  over  which  should  have  been  taken 
into  account;  there  are  imputations  of  inattention  where  there  was 
none,  and  suggestions  of  bad  faith,  to  which  the  best  answer  is  silence. 
Such  is  the  character  of  the  argument  of  the  United  States  on  this 
point.  It  has  been  answered  step  by  step.  But  Her  Mtgesty^s  govern- 
ment deems  it  right  to  add  one  observation,  the  truth  of  which  will 
hardly  be  disputed  in  any  maritime  country.  The  act  here  alleged — 
the  recruitment  of  seamen  in  a  neutral  port — is  one  which  is  difficult  and 
well  nigh  impossible  for  the  local  authorities  to  prevent  altogether,  by 
any  reasonable  precautions  of  their  own,  which  would  not  1^  deemed 
offensive  by  a  belligerent.  It  is  necessary,  therefore,  either  wholly  to 
exclude  belligerent  ships  of  war  from  access  to,  and  refuge  in,  neutral 
harbors,  or  to  place  some  reliance  on  the  word  of  the  commanding  offi- 
cer, and  on  that  honorable  understanding  which,  while  it  surrounds  the 
vessel  on  her  entrance  with  a  peculiar  immunity  from  the  exercise  of 
local  jurisdiction,  binds  her  at  the  same  time  to  respect  the  sovereignty 
and  neutral  rights  of  the  nation  whose  hospitality  she  enjoys.  It  is 
practically  necessary  to  rely  much  on  this  understanding,  and  it  is  cus- 
tomary to  do  so.  It  has  never  been  held  that  the  duty  of  the  neutral 
authorities  is  to  surround  a  foreign  ship  of  war  with  spies,  to  dog  the 
steps  of  her  officers,  refuse  credit  to  their  solemn  assurances,  or  issue 
warrants  against  them  on  suspicion.  No  neutral  power  would  under- 
take to  do  this,  and  no  belligerent  would  endure  it  patiently.  Great 
Britain  has  never  hitherto  hesitated  to  trust  American  officers,  as  she 
trusts  those  of  other  countries;  and  she  did  not  deem  herself  bound  to 
withdraw  that  customary  confidence  from  officers  whom  civil  dissension 
had  armed  against  their  own  country,  and  who  were  engaged  in  an 
unhappy  contest,  which  she  sincerely  deplored. 
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THE  CLARENCE,  TACONY,  ARCHER,  TUSCALOOSA,  TALLAHASSEE, 
CHICKAMAUGA,  AND  RETRIBUTION. 


In  respect  of  these  vessels  (with  perhaps  one  exception,  which  will  be 
noticed  presently)  no  failure  of  duty  on  the  part  of  Great  p^  vm—The 
Britain  is  expressly  or  distinctly  alleged  by  the  United  A^iSrJr^^ii.' 
States.  As  to  the  tirst  four,  it  is  only  insisted  that,  as  they  '~"- 
were  armed  and  employed  as  tenders  by  vessels  in  respect  of  which 
there  is  alleged  to  have  been  a  failure  of  duty,  Great  Britain  ought  to 
be  charged  with  the  losses  occasioned  by  them  to  the  United  States. 

THE  TALLAHASSEE  AND  GHIOKAMAUaA. 

Her  Majesty's  government  has  little  information  respecting  the  ear- 
lier history  of  these  two  vessels,  beyond  what  may  be  gath-  TheT«ii.h«.—^ 
ered  from  documents  presented  to  the  arbitrators  by  the  ""^  chicumauw. 
United  States.  From  this  source  it  may  be  collected  that  they  were* 
two  out  of  a  number  of  steamers  built  in  England  for  blockade-running,, 
and  all  alike,  or  nearly  alike,  in  construction.  They  were  built  for 
8}>eed,  with  double  screws.  There  is  no  pretense  for  saying  that  either 
of  them  was,  either  wholly  or  in  part,  specially  adapted  within  British 
territory  for  warlike  use ;  nor  has  this  been  alleged  by  the  United  States. 
It  is  clear  that  they  were  without  any  such  special  adaptation.  Both  of 
them  had  been  noticed,  before  they  originally  left  England,  by  th& 
United  States  consular  ofldcers,  who  were  always  on  the  watch  to  detect 
any  indications  of  such  an  object  or  purpose ;  but  as  to  neither  of  them 
was  the  least  suspicion  expressed  that  she  was  fitted  or  intended  for  any 
employment  other  than  blockade-running.  The  Tallahassee  is,  indeed, 
in  the  Case  of  the  United  States,  alleged  to  have  been  ''  fitted  out  to  play 
the  part  of  a  privateer ;  ^  and,  for  the  evidence  of  this,  the  arbitrators 
are  referred  to  a  letter  from  Mr.  Adams  to  Earl  Eussell.  It  might  hikve 
been  inferred  from  such  a  reference  that  Mr.  Adams  had  asserted  the 
fact,  or  at  least  expressed  a  suspicion  of  it,  at  the  time.  But  the  letter 
is  dated  15th  March,  1865,  when  it  had  become  well  known  that  the  ship 
had  for  a  short  period  been  taken  from  her  usual  employment  and  used 
in  making  prizes. 

Although  the  assertion  mentioned  above  has  been  made,  unsupported 
by  a  particle  of  evidence,  respecting  the  original  outfit  of  the  Tallahas- 
see, the  United  States  have  not  added  to  it  another,  without  which  it 
is  not  relevant  to  the  questions  at  issue :  namely,  that  the  British  gov- 
ernment had  reasonable  ground  to  believe  that  the  vessel  was  intended 
to  be  used  for  war.  It  would  be  of  no  avail  to  show  (were  it  possible  to 
do  so)  that  the  Tallahassee  was  fitted  for  war  (which  she  was  not)  or  in- 
tended to  be  used  for  war,  (of  which,  again,  there  is  no  proof  at  ail,),  un- 
less it  could  also  be  shown  that  the  government  of  Great  Britain  was 
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or  ought  to  have  been,  in  some  way  cognizant  of  that  intention.  Bat 
this  is  nowhere  so  much  as  alleged  or  suggested  on  the  part  of  the 
United  States. 

As  these  vessels  were  not  constructed  or  specially  adapted  for  war, 
so  neither  were  they  armed,  fitted  out,  or  equipped  for  war  within  Brit- 
ish territory.  They  were  fitted  out  for  a  quite  different  purpose.  There 
is,  iadeed,  so  far  as  Her  Majesty's  government  is  aware,  no  evidence 
that  they  were  built  for  the  confederate  government  at  all ;  although, 
like  some  other  vessels  which  had  originally  been  built  for  private  trade, 
they  were  afterward  found  in  the  hands  of  that  government. 

In  the  summer  of  1864,  when  the  greater  part  of  the  southern  sea- 
coast  had  fallen  into  the  hands  of  the  United  States,  and  access  to  the 
remaining  ports  of  the  confederacy  (now  more  effectively  blockaded) 
was  becoming  a  matter  of  greater  and  greater  dif&culty,  the  confederate 
^government  appears  to  have  tried  the  experiment  of  putting  guns  into  one 
orrtwo  blockade-running  ships  and  sending  them  out  to  cruise.  The 
only  vessels  with  which  this  experiment  was  tried,  so  far  as  Her 
[103-]  Majesty's  government  is  aware,  were  •the  Atlanta  and  Edith, 
which  were  armed  and  commissioned,  one  after  the  other,  under 
the  names  of  the  Tallahassee  and  Ghickamauga.  That  the  resolution 
was  foraoed,  in  the  case  of  the  Chickamauga  at  any  rate,  after  the  ship 
had  coine  into  the  possession  of  the  confederate  government,  and  in  con- 
sequence of  her  being  found  fast  under  steam  as  a  blockade-runner,  is 
admitted  in  the  Case  of  the  United  States.  The  expedient  ot  thus  arm- 
ing and  commissioning  merchant-ships  thus  bought  or  hired  for  the  pur- 
pose had  been  resorted  to  by  the  Government  of  the  United  States  on  a 
very  large  scale  at  the  commencement  and  during  the  earlier  part  of  the 
war.  Vessels  of  all  sorts  and  sizes,  which  could  be  made  suitable  (to 
borrow  an  expression  from  the  Case  of  the  United  States)  for  "  the  sort 
of  war  carried  oa^  by  that  government,  were  procured  by  scores,  and 
employed  as  fast  as  they  could  be  found. 

But  neither  the  Tallahassee  nor  the  Chickamauga  was  found  well  fitted 
for  this  new  employment.  The  latter  appears,  from  the  statements  ci 
the  United  States,  to  have  been  only  fifteen  days  at  sea.  The  former, 
after  a  cruise  of  about  three  weeks,  was  "  found  to  be  ill-adapted  for 
the  purposes  of  war,"  and  sold  to  a  private  merchant,  who  gave  her  the 
name  of  the  Chameleon.* 

It  is  represented  in  the  Case  of  the  United  States  that  the  Tallahassee, 
before  her  reconversion,  cruised  tor  a  short  time  under  the  name  of  the 
Olustee.  There  is  no  evidence,  however,  of  the  identity  of  the  Talla- 
hassee with  the  Olustee,  beyond  a  statement  by  one  Boreham,  whose 
ship  was  captured  by  the  Olustee,  that  his  ship's  carpenter,  who  had 
previously  been  captured  by  the  Tallahassee,  thought  they  were  the 
same.* 

The  visit  of  the  Chickamauga  to  Bermuda  will  be  noticed  in  a  subse- 
quent section.  Here  it  is  enough  to  say  that  the  United  States  are  in 
error  as  to  the  accommodation  obtained  by  her  at  that  colony  and  the 
coal  shipped  there. 

The  United  States  notice  the  facility  with  which  one  of  these  vessels 

^  Mr.  Wilkinson  to  Mr.  Gilbert,  Appendix,  vol.  v,  p.  151.  The  Atlanta  brongbt  cargo 
ftom  Wilmington  to  Bermuda  early  in  Jnly,  1864,  and  cleared  ontward  a^in  with 
cargo,  as  a  merchant-ship,  immediately  afterward.  At  the  end  of  Jnly  or  beginning  of 
Angnst  she  may  have  been  armed  at  Wilmington,  and  dispatched  thence  as  the  TiUla- 
hassee :  and  she  is  said  by  the  United  States  to  have  returned  to  Wilmington  on  the 
25th  of  August. 

*  Appendix  to  the  Case  of  the  United  States,  Yol.yi,  p.  732.  ^  j 
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(the  Tallahassee)  was  reconverted  into  a  ship  of  commerce,  in  which 
character  she  was  afterward  snfiered  to  enter  and  remain  in  British 
ports;  and  it  appears  to  be  shg^ested  that  this  ought  to  have  been  in 
some  way  prevented  by  Her  Majesty's  government.  In  the  case  of  this 
vessel,  the  qnestion  whether  the  lieutenant-governor  of  Bermuda  had 
acted  rightly  in  treating  her  as  no  longer  a  ship  of  war  was  referred  to 
the  law-officers  of  the  Grown,  who  reported  as  follows: 

With  respecfc  to  the  first  qnestion  ooDtained  in  the  dispatch  from  the  lientenant-gor- 
ernor  of  Bermuda,  we  are  of  opinion  that  he  exercised  a  sound  discretion  in  treating 
the  Chameleon  (after  he  had  satisfied  himself  of  the  truth  of  the  representations 
made  by  her  roaster)  as  a  merchant- vessel  belongincp  to  the  country  of  one  of  the  bel- 
ligerents. It  is  competent  to  the  government  of  either  belligerent  to  sell  or  transfer  a 
ship  of  war  to  a  private  merchant,  or  to  change  the  character  of  a  vessel  from  that  of 
a  ship  of  war  to  that  of  a  merchant- vessel,  if  the  government  chose  to  trade  on  its 
own  account. 

To  the  second  question,  we  answer  that  the  merchant- vessels  belonging  to  the  citizens 
of  both  belligerents,  and  registered  in  their  ports,  ought  to  be  admitted  to  the  harbors 
of  Her  Majesty  on  the  same  footing.  The  absence  of  a  formal  recognition  by  Her 
Majesty  of  the  Confederate  States  does  not  afi*ect  the  principle  of  strict  neutrality  upon 
which  the  vessels  of  both  belligerents  are  so  admitted.^ 

A  similar  question  was  raised  when  she  came  to  Liverpool,  and  was 
resolved  in  the  same  way. 

It  is  undoubtedly  true  that  vessels,  not  originally  designed  for  war, 
which  have  been  temporarily  employed  for  that  purpose,  like  the  two 
vessels  in  question,  may  be  very  easily  reconverted  into  ships  of  com- 
merce; but  neutral  powers  cannot  be  called  upon  to  exclude  such  a 
vessel  from  their  ports  on  account  of  her  former  employment,  nor  to 
treat  her  otherwise  than  as  a  ship  of  commerce,  if  they  have  no  reason 
to  doubt  the  fact  that  she  is  no  longer  commissioned  and  armed  for  war. 
The  vessels  armed  and  commissioned  in  1861  and  1862  by  the  Govern- 
ment of  the  United  States  were  at  liberty,  when  that  employment  was 
over,  to  return  to  their  original  trade;  and  for  a  neutral  government  to 
refuse  to  treat  them  either  as  ships  of  war  when  in  commission,  or  as 
ships  of  commerce  afterward,  would  have  been  wrong  for  exactly  the 
same  reasons  which  would  have  made  such  a  refusal  wrong  in  the  case 
of  the  Sumter,  (Gibraltar,)  or  of  the  Tallahassee,  (Chameleon.) 

The  arbitrators  will  look  in  vain,  in  the  case  of  the  United  States,  for 
any  failure  of  duty  charged  against  Great  Britain  in  respect  of 
[104]  either  of  these  vessels.  It  is  not  alleged  *that,  in  respect  of 
either  of  them,  this  government  failed  to  exercise  due  diligence 
to  prevent  a  violation  of  any  obligation  specified  in  the  three  rules,  or 
of  any  other  neutral  duty.  The  United  States  seem  to  have  found  them- 
selves unable  to  make  any  definite  charge;  yet  they  nevertheless  ask 
the  arbitrators  to  hold  Great  Britain  <<  responsible  for  the  acts^  of  both 
these  ships,  and  to  award  to  the  United  States,  on  acc6unt  of  them, 
compensation  calculated  on  the  same  basis  as  in  the  cases  of  the  Ala- 
bama itself. 

Her  Majesty's  government  has  here  no  charge  to  meet,  no  argument 
to  answer;  and  it  has  a  right  to  call  upon  the  tribunal  to  dismiss  at 
once  these  utterly  groundless  claims. 

THE  EETEIBUTION. 

We  now  arrive  at  the  case  of  the  Retribution.    The  account  given  of 
this  vessel  is,  that  she  was  built  in  the  State  of  New  York ; 
was,  in  1861,  seized  by  the  confederate  government;   was     '^•^^'^''^^ 
converted  from  a  steamer  into  a  sailing-ship  in  the  waters  of  North  Gar 
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olina,  and  then  armed  and  employed  by  that  government  as  a  cruiser. 
It  is  not  alleged  that  she  ever  received  any  outfit  or  equipment  m  or 
from  British  territory.  What  is  alleged  is  merely  this,  that  on  one 
occasion  she  took  a  prize,  (the  Hanover,)  captured  by  her  near  San 
Domingo,  to  Long  Oay,  an  island  of  the  Bahama  group,  "and  there 
sold  the  cargo  without  previous  judicial  process;^  and  that,  on  another 
occasion,  the  Emily  Fisher,  a  prize  captured  "  off  Castle  Island,''  (one  of 
the  Bahamas,)  "  was  taken  to  Long  Gay,  and,  notwithstanding  the  pro* 
lest  of  the  master,  and  in  the  presence  of  a  British  magistrate,  was 
despoiled  of  her  cargo,  a  portion  of  which  was  landed,  and  the  balance 
willfully  destroyed.  Upon  the  strength  of  these  allegations  alone,  the 
United  States  ask  the  arbitrators  to  hold  Great  Britain  "  responsible 
for  the  acts''  of  the  Retribution.^  Claims  for  the  value  of  prizes  cap- 
tured by  her  are  inserted  in  the  general  list  of  claims ;  and  she  is  not 
distinguished  from  the  other  vessels,  in  the  vain  "pursuit"  of  which 
the  Navy  of  the  United  States  is  represented  as  having  been  engaged. 
This  is  asked,  "not  only  for  the  general  reasons  heretofore  "  (in  the  Case 
of  the  United  States)  "  mentioned  as  to  this  class  of  vessels,  but  because, 
in  the  case  of  each  of  the  captured  vessels  above  named,  the  acts  com- 
plained of  were  done  within  Her  Majesty's  jurisdiction."  The  British 
government  is  not  exactly  informed  what  general  reasons  for  demanding 
compensation  from  Great  Britain  are  considered  by  the  United  States 
to  be  applicable  to  the  class  of  vessels  to  which  the  Retribution  belonged 
— that  is  to  say,  vessels  built  in  the  United  States,  wholly  armed,  fitted 
out,  and  commissioned  within  confederate  territory,  and  never  even 
furnished  with  coal  in  any  British  port ;  but  it  is  right  to  call  the  atten- 
tion of  the  tribunal  to  this  admission,  that  the  claims  of  the  United 
States  are  founded  on  reasons  which  they  suppose  to  extend  to  vessels 
of  this  latter  class. 

The  British  government  might  fairly  decline  to  enter  into  any  discus- 
sion, before  the  tribunal,  of  claims  such  as  those  made  on  account  of  this 
ship,  since  they  are  obviously  ofa  different  class  from  those  "  generically 
known  as  the  Alabama  claims,"  and  cannot  properly  be  reckoned  among 
them.  Her  Majesty's  government  prefers,  however,  to  state  the  facts, 
inaccurately  referred  to  by  the  United  States,  so  far  as  it  is  acquainted 
with  them. 

The  case  of  the  Hanover  appears  to  have  been  as  follows :  In  Decem- 
ber, 1862,  a  schooner  arrived  at  the  port  of  Fortune  Island,  or  Long  Cay. 
and  was  reported  by  her  master  (or  the  person  who  appeared  to  be  ana 
acted  as  such)  to  have  run  ashore — no  uncommon  accident  in  those  seas 
— on  a  neighboring  islet,  and  to  be  in  distress.  Long  Cay  is  a  small 
island  or  strip  of  land,  belonging  to  the  Archipelago  of  the  Bahamas, 
and  about  two  hundred  and  forty  miles  from  the  seat  of  government. 
From  the  shi[)'s  papers,  which  were  regular,  it  appeared  that  she  was 
the  schooner  Hanover,  bound  from  Boston  to  Havana,  or  to  seek  a 
market ;  the  master  further  stating  that  his  instructions  were  to  dispose 
of  the  cargo,  purchase  with  the  proceeds  a  cargo  of  salt,  and  try  to  run 
the  blockade.  The  master's  name  was  shown  by  the  ship's  papers  to  be 
Washington  Case;  and  it  was  in  that  name  that  the  person  who  repre- 
sented himself  to  be  master  signed  the  manifest,  bills  of  lading,  and 
other  documents,  entered  his  vessel  at  the  revenue  office,  and  finally 
cleared  her,  having  loaded  a  cargo  of  salt  at  Long  Cay.  The  magis- 
trate of  the  district,  who  resides  in  the  island  of  Inagua,  but  happened 
to  be  at  Long  Cay  at  the  time,  went  to  the  place,  and  questioned  the 
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man,  but  had  no  reason  to  doubt  his  identity  or  the  truth  of  his  story ; 
nor  was  there,  indeed,  any  circumstance  to  suggest  a  doubt.  Some  words 
casually  let  fall  by  a  drunken  seaman  after  the  supposed  master  had  left 
the  island,  (which  he  did  by  another  vessel,  leaving  the  Hanover  under 
the  command  of  the  mate,)  first  gave  rise  to  a  suspicion  that  he  had  been 
passing  under  a  name  which  was  not  his  own  ;  but  there  was  no  reason 

to  suspect  that  the  vessel  had  been  a  prize.  No  intimation  of  the 
[105]    circumstances  ever  *reached  the  colonial  government  till  the  11th 

March,  1863.  A  person  residing  at  Nassau,  as  agent  of  Ameri- 
can underwriters,  then  addressed  a  letter  to  the  governor,  stating  that 
the  Hanover  had  been  captured  by  the  Retribution ;  and  that  the  per- 
son who  had  represented  himself  to  be  Case  was,  in  reality,  one  Locke, 
otherwise  Parker,  the  captain  of  the  Ketribution.^ 

It  is  obvious  that  these  facts,  assuming  them  to  be  true,  impose  no 
liability  on  Her  Majesty's  government.  If  the  orders  of  Ist  June,  1861, 
which  forbade  prizes  to  be  brought  into  British  points,  had  not  been 
issued,  the  Hanover  might  have  been  openly  brought  in  and  her  carg  o 
sold  in  the  Bahamas,  and  the  United  States  would  have  had  no  right  to 
complain.  The  captain  of  a  confederate  ship  contrived,  by  forgery  and 
fraudulent  personation,  to  violate  these  orders,  and  by  so  doing  rendered 
himself  amenable  to  British  law.  Locke  was  afterward  twice  arrested 
at  Nassau  for  this  offense.  On  the  first  occasion  he  forfeited  his  bail 
and  left  the  island ;  on  the  second  he  was  brought  to  trial,  but  was 
acquitted  for  want  of  evidence.  Proof  of  the  facts  which  it  was  neces- 
sary to  establish  could  only  be  given  by  some  one  who  had  been  on 
board  of  the  Hanover,  or  of  the  Retribution,  at  the  time  when  the  cap- 
ture took  place;  and'although  the  agent  of  the  American  underwriters, 
acting  at  the  instance  of  the  attorney-general,  sent  to  the  United  States 
to  endeavor  to  secure  the  attendance  of  the  master  or  some  of  the  crew 
of  the  Hanover,  no  such  testimony  could  be  obtained.^ 

It  may  be  added  that,  while  Locke  was  in  prison  awaiting  his  trial, 
an  application  was  made  by  the  Government  of  the  United  States  for 
his  extradition,  on  a  charge  of  his  having  been  concerned  in  an  alleged 
act  of  piracy,  having  no  connection  with  the  case  of  the  Hanover.  Earl 
Russell  wrote  in  reply : 

It  appears  to  Her  Majesty's  government  that  the  United  States  Government  are  not 
entitled  to  obtain  the  extradition  of  Locke  until  he  shall  have  been  tried  for  the  offenses 
alleged  to  have  been  committed  by  him  against  British  law,  and,  if  convicted^  shaU 
have  undergone  any  sentence  which  may  l>e  passed  upon  him  But  Her  Majesty's 
government  are  unwiUinff  that,  in  consequence  of  any  delay  on  this  account  in  the  ex- 
tradition of  Vernon  Locke,  the  means  of  supporting  the  graver  charge  against  him 
should  be  weakened ;  and  I  have,  therefore,  to  state  to  you  that  Her  M^esty's  govern- 
ment will  waive  their  right  to  prosecute  Locke  for  the  offenses  of  conspiracy  and  for- 
gery, if  the  evidence  upon  the  charges  arising  out  of  the  seizure  of  the  Chesapeake 
shall  prove  to  be  sufficient  to  justify  extradition  by  the  government  of  the  Bahamas.^ 

It  does  not  appear  that  the  Government  of  the  United  States  made 
any  attempt  to  produce  the  evidence  which  is  requireU  by  law  to  sup- 
port a  demand  for  extradition. 

Of  the  case  of  the  Emily  Fisher,  Her  Majesty's  government  now  hears 
for  the  first  time,  although  it  is  said  to  have  happened  nearly  nine  years 
ago.  No  complaint  appears  to  have  been  made  to  the  colonial  govern- 
ment about  this  vessel ;  and  no  intimation  that  anything  illegal  had 
occurred  in  relation  to  her  seems  to  have  been  given  to  the  attorney- 
general  or  any  official  connected  with  the  administration  of  criminal 
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law  in  the  colony,  although  the  agent  for  American  underwriters,  whose 
duty  it  would  have  been  to  bring  forward  the  case,  was,  during  the  year 
1863,  in  constant  communication  with  the  attorney-general  in  reference 
to  that  of  the  Hanover.  The  then  collector  at  the  port  of  Long  Cay  is 
now  dead;  and  the  time  is  past  when  authentic  information  of  the  facts 
could  be  obtained.^  Evidence  produced  under  such  circumstances  ought 
not  (if  received  at  all)  to  be  accepted  without  very  close  scrutiny.  The 
evidence  offered  by  the  United  States  is  that  of  the  owners  of  the  ship, 
(who  were  not  present,  and  could  have  no  personal  knowledge  of  the 
matter;)  of  one,  Sampson,  who  represents  himself  as  having  been  em- 
ployed at  that  time  as  a  "  detective '^  in  the  Bahamas  by  the  American 
Government ;  and  of  the  master  of  the  Emily  Fisher.  Sampson  swears 
that  all  the  facts  alleged  respecting  the  captdre  of  the  Emily  Fisher  and 
the  subsequent  transactions  are  true  "  within  his  personal  knowledge," 
and  that  he  testified  to  them  in  1866,  in  a  case  tried  before  a  court  in 
New  Jersey.*  On  reference  to  the  published  proceedings  of  that  case, 
it  will  appear  that  he  gave  no  such  evidence,  although  it  would  have 
been  extremely  material.  He  then  swore  only  that  he  had  seen  the 
Ketribution  at  Long  Cay,  lying  outside  of  the  Emily  Fisher,  and  had 
been  introduced  "by  an  acting  magistrate  at  Long  Cay"  to  her 
officers,  with  whom  he  had  had  "  a  general  talk  about  the  difficulty 
with  the  North  and  South ."^  That  he  should  have  had  personal  knowl- 
edge of  circumstances  which  are  stated  to  have  occurred  at  a  great 

distance  before  the  two  vessels  arrived  at  Long  Cay,  where  he 
[106]    was,  is  obviously  impossible ;  and  ♦the  American  Government  is 

well  aware  that  such  testimony  would  be  at  once  rejected  in  an 
American  court  as  it  would  be  in  a  court  of  Great  Britain.  The  evi- 
dence, therefore,  reduces  itself  to  that  of  Staples,  the  master.  Staples 
alleges  in  effect  that  he  was  captured  off  an  islet  called  Castle  Island, 
nearly  two  days  before  he  arrived  at  Long  Cay ;  that  his  captor  was  in 
league  with  some  wreckers,  (persons  whose  trade  it  is  to  make  profit  by 
saving  vessels  abandoned  or  in  distress,)  and  ran  the  ship  aground, 
when  the  wreckers  took  posseesiou  of  her;  that  she  was  afterwara 
taken  to  Long  Cay,  in  company  with  the  Retribution ;  and  that  "  he 
(the  master)  was  not  able,  when  there,  to  obtain  possession  of  the  brig 
until  after  he  had  bargained  with  the  wreckers  to  pay  them  60  per  cent, 
on  the  cargo  and  33^  per  cent,  on  the  vessel ;  when,  after  making  affidavit 
of  his  being  the  master,  he  was  placed  in  possession  by  the  collector, 
and  went  on  board.''  He  adds  that  "  he  was  told  by  the  captain  of  the 
Ketribution  that  the  wreckers  were  to  pay  him  something  handsome, 
and  the  deponent  believes  they  did  so;"  and  that  he  "was  obliged  to 
accept  the  wreckers'  terms  at  the  port  of  entry^  because  the  brig  lay 
under  the  guns  of  the  privateer,  and  the  authorities  declared  their  in- 
ability to  protect  him.''  He  was  ''  told  by  the  authorities  that,  though 
the  law  would  not  allow  the  privateer  to  tonch  the  brig,  if  he  wished  to 
do  so  they  had  no  means  of  preventing  him."*  What  is  here  alleged, 
and  may  be  true,  is  a  conspiracy  between  the  captain  of  the  Eetribution 
and  the  wreckers  to  represent  the  Emily  Fisher  not  as  a  prize  to  the 
Retribution,  but  as  having  run  aground  and  been  got  off  by  the 
latter,  and  thus  to  enable  the  wreckers  to  extort  a  large  salvage,  for 
which  they  were  to  pay  a  sum  of  money  to  Locke.  Locke  would  thus 
be  enabled  to  make  i)rofit  by  a  prize  which  he  would  otherwise  have 
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been  obliged  to  release  or  destroy ;  and  the  fact  of  his  having  recourse 
to  this  circuitous  and  fraudulent  transaction  proves  that  he  did  not  ven- 
ture to  attempt  an  actual  sale  of  the  ship  or  cargo  even  in  this  remote  and 
unfrequented  spot.  ^Nothing  is  said  about  ^^  the  presence  of  a  magis- 
trate.'^ Nor  is  anything  said  (which  might  have  been  expected)  about 
a  "protest^  by  the  master;  probably  he  was  afraid  to  make  one  while 
his  vessel  was  under  the  guns  of  the  Retribution,  against  which  the 
"  authorities,''  apparently  the  local  revenue  oflBcer,  told  him  it  would  be 
impossible  to  protect  him,  the  port  being  a  very  small  place  in  a  remote 
island.  It  is  not  even  stated  that  he  ever  told  the  authorities  what  had 
occurred  before  his  arrival  at  Long  Cay.  He  paid  the  salvage  demanded, 
regained  his  ship  and  part  of  bis  cargo,  part  having  been  stolen  or 
wasted,  and  left  the  island. 

It  is  possible  that,  on  these  facts,  supposing  them  to  be  true,  the 
owners  of  the  ship  and  cargo  may  have  been  entitled  to  legal  redress 
against  the  i)ersons  concerned  in  defrauding  them  of  their  property: 
and,  if  so,  they  might  probably  have  obtained  such  redress  if  they  had 
taken  the  necessary  steps  at  that  time.  They  took  no  steps,  however ; 
they  did  not  even  make  complaint  or  give  notice  of  what  had  occurred 
to  the  colonial  government;  and  now,  nearly  nine  years  afterward, 
when  authentic  information  cannot  be  obtained,  the  United  States  bring 
forward  this  case,  not  as  a  ground  for  making  compensation  to  the 
owners  of  the  Emily  Fisher  and  her  cargo,  but  in  support  of  the  grave 
charges  against  the  British  government  which  they  allege  before  this 
tribunal,  and  of  a  claim  to  hold  Great  Britain  liable  for  all  the  acts  of 
the  Eetribution.  Her  Majesty's  government  denies  that  the  facts,  if 
proved,  argue  any  failure  of  international  duty  on  the  part  of  Great 
Britain,  or  furnish  any  evidence  of  such  a  failure. 
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[107]  *PART  IX. 


RECEPTION  OF  CONFEDERATE  CRUISERS  IN  BRITISH  PORTS. 


It  has  been  thought  best  to  treat  collectively  the  various  complaints 
pa»t  ix.-R»cep-  scattered  throughout  the  Case  of  the  United  States,  as  to 
JiSise™  T^BriSh  the '*  excessive  hospitality^  which  is  alleged  to  have  been 
^'^  extended  in  British  ports  to  the  vessels  of  war  of  the  Con- 

federate States,  in  comparison  with  the  "  discourtesy"  with  which  ves- 
sels of  the  United  States  are  said  to  have  been  treated  under  similar 
circumstances.  These  complaints  maybe  divided  under  three  heads : 
(1)  the  amount  of  supplies  granted  to  confederate  cruisers  before  any 
limitation  was  placed  on  such  supplies  by  the  regulations  issued  by  the 
British  government  on  the  31st  of  January,  1862;  (2)  the  alleged  dis- 
regard of  those  regulations  in  the  case  of  confederate  vessels ;  and  (3) 
their  alleged  rigid  enforcement  against  vessels  of  war  of  the  United 
States. 

As  regards  the  first  question,  there  were  but  two  vessels  of  war  of  the 
Confederate  States  which  visited  British  ports  before  the  issue  of  the 
regulations  of  January  31, 1862— the  Sumter  and  the  Nashville.  The 
facts  as  to  these  two  vessels  have  already  been  stated,  and  it  is  only 
necessary  to  add  a  few  words  to  show  how  their  proceedings,  coupled 
with  those  of  the  United  States  ships,  and  the  representations  of  the 
United  States  Government,  led  to  the  adoption  of  the  regulations. 

The  reception  of  the  Sumter  in  the  ports  of  Brazil,  and  of  the  neigh- 
Tbe  Sumter  md  boriug  posscssious  of  Grcat  Britain  and  the  Netherlands, 
NMhviue.  in  ^jjj^  summer  and  autumn  of  1861,  had  given  rise  to  warm 

remonstrances  on  the  part  of  the  United  States,  and  they  had  urged  on 
each  of  the  three  powers  the  expediency  of  placing  restrictions  on  the 
hospitality  to  be  accorded  to  what  they  termed  the  "  piraticaF  vessels 
of  the  insurgents.  The  governments  of  Brazil  and  of  the  Netherlands, 
no  less  than  that  of  Great  Britain,  had  maintained  that  the  Sumter  must 
be  regarded  as  a  vessel  of  war  of  a  belligerent  power,  and  that  whatever 
restrictions  might  be  placed  on  the  stay  of  such  vessels  in  their  ports 
must  be  applied  equally  to  the  vessels  of  war  of  the  United  States.  Mr. 
Seward,  however,  continued  to  press  the  suggestion.  Lord  Russell  ex- 
pressly stated  to  Mr.  Adams  on  the  19th  December,  1861,  that  the  rea- 
son why  no  such  limitation  had  hitherto  been  enforced  by  Great  Britain 
was  that  it  might  have  seemed  churlish  toward  vessels  of  the  United 
States  Navy.^ 

On  the  24th  January,  1862,  Mr.  Adams  wrote  to  his  Government,  an- 
nouncing that  the  Sumter,  after  repairing  at  Cadiz,  had  gone  into  the 
port  of  Gibraltar;  and  he  added,  "  This  tendency  to  take  refuge  in  Brit- 
ish ports  is  becoming  so  annoying  to  the  government  here,  that  I  shall 
not  be  supprised  if  the  limit  of  twenty-four  hours'  stay  be  soon  adopted.''* 


^  Appendix  to  Case  of  the  United  States,  vol.  i,  p.  344. 
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News  bad  about  the  same  time  been  received  of  the  attempt  to  form  a 
coal-depot  for  the  United  States  Navy  at  Nassau,  and  of  the  presence 
at  that  port  of  a  vessel  of  war  of  the  United  States,  which,  by  having 
its  steam  np,  constantly  ready  to  start,  kept  all  the  shipping  in  the  port 
in  alarm.  The  Nashville,  which  had  been  in  the  harbor  of  Southamp- 
ton since  the  2l8t  November,  had  refitted,  and  was  ready  for  sea.  She 
was  closely  watched  by  the  United  States  steamer  Tuscarora,  whose 
commander  was  pursuing  the  same  course  as  the  captain  of  the  Flam- 
beau at  Nassau,  and,  by  keeping  his  steam  up  and  having  slips  on  his 
cable,  was  virtually  keeping  the  Nashville  blockaded  in  a  neutral  port.^ 
Under  these  circumstances,  the  British  government  determined  that 
the  Nashville  and  Tuscarora  should  be  desired  to  leave  British  waters 
at  a  date  to  be  fixed,  with  an  interval  of  twenty-four  hours  between 
their  re8i>ective  departures;  and  a  few  days  afterwards,  on  the  3Ist 
January,  general  rules  were  issued  to  provide  for  such  cases  in  fature. 
Captain  Craven,  of  the  Tuscarora,  after  some  altercation  with  the 
authorities,  quitted  the  port  of  Southampton,  but  returned  again 
[108]  to  British  waters  in  it&  vicinity  just  as  the  Nashville  ♦was  leav- 
ing. He  was  warned  that  he  was  not  to  sail  again  until  twenty- 
four  hours  after  her  departure,  and  complied,  though  complaining  that 
<*ajust  and  rigid  impartiality  did  not  appear  to  have  been  extended 
towards  him."*  In  a  dispatch  dated  the  7th  February,  1863,  and  pub- 
lished by  the  Government  of  the  United  States  at  the  time,  but  of 
which  only  a  short  extract  is  given  in  the  collection  now  appended  to 
their  Case,  Mr.  Adams  remarked : 

The  impression  here  is  that  he  (Captain  Craven)  allowed  himself  to  be  completely 
outwitted.  He  wiU  doubtless  lay  the  olame  on  the  action  of  the  people  and  govern- 
ment of  this  country ;  my  own  opinion  is,  that  if  he  had  been  a  little  more  cool  and 
quiet,  he  would  have  fared  better.' 

Mr.  Adams's  anticipations  were  correct,  as  will  appear  from  Captain 
Craven's  report  to  his  Government,  now  printed  in  the  Appendix  to 
the  Case  of  the  United  States,^  where  he  complains  bitterly  that  the 
new  regulations  deprive  him  of  ^Hhe  ability  of  cruising  on  this  (the 
British)  coast,"  and  speaks  of  the  measures  taken  to  preserve  the  neu- 
trality of  British  waters  as  <^  collusion  on  the  part  of  the  authorities, 
to  effect  the  escape  of  the  privateer.'' 

It  may  be  as  well  to  mention  at  once  that  the  Nashville  arrived  at 
Bermuda,  on  the  return  voyage  from  Southampton,  before  the  receipt 
in  that  colony  of  the  regulations  of  January  31,  1862.  There  was  at 
the  time  only  a  monthly  mail  to  Bermuda;  the  regulations  could  not 
be  forwarded  until  the  latter  half  of  the  month  of  February,  and  were 
received  there  on  the  5th  March,  some  time  after  the  Nashville  had  left. 
The  statement,  therefore,  in  the  Case  of  the  United  States,*  that  the 
permission  given  to  the  Nashville  to  take  on  board  a  supply  of  coal  was 
an  infraction  of  these  regulations,  is  erroneous.  They  were,  according 
to  their  terms,  only  to  take  effect  six  days  after  their  notification  in 
each  colony,  and  the  governor  was  not  even  aware  of  their  existence  at 
the  time  of  the  Nashville's  visit. 

From  Southampton  the  Tuscarora  proceeded  to  Gibraltar,  for  the  pur- 
pose of  watching  the  Sumter;  and  there  Captain  Craven  involved  him- 
self in  a  dispute  with  the  authorities.  The  Sumter  had  arrived  in  that 
port  on  the  18th  of  January,  1862,  before  any  limitation  had  been 

*  Appendix  to  British  Case,  vol.  1,  p.  114. 
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placed  on  the  stay  of  vessels  of  war  of  the  two  belligerents  in  British 
ports.  The  regalations  of  the  3l8t  of  January,  restricting  the  stay  of 
such  vessels  to  twenty-four  hours,  except  in  special  cases,  were  received 
and  published  by  the  governor  on  the  11th  of  February,  coining  into 
force  on  the  18th.  The  Tusc^rora  arrived  on  the  12th,  after  the  publi- 
cation of  the  rules,  but  before  they  had  come  into  force.  Copies  of  the 
rules  were  sent  in  identical  letters  to  the  commanders  of  both  the  Sum- 
ter and  Tuscarora  on  the  12th  February ;  but  it  was  the  opinion  of  the 
governor^ — and  that  opinion  was  confirmed  by  the  home  government — 
that  neither  vessel  came  under  the  operation  of  those  rules,  so  far  as 
their  stay  in  the  port  was  concerned.  Captain  Craven,  however,  with- 
out communicating  with  the  governor  on  this  point,  withdrew  to  the 
neighboring  Spanish  anchorage  of  Algeciras,  from  whence  the  boats 
of  the  Tuscarora  passed  backward  and  forward  to  Gibraltar,  rowing 
round  the  Sumter  on  the  way;  and  he  wrote  to  the  governor  inquiring 
why  the  Sumter  was  allowed  to  remain  "  in  undisturbed  possession  of 
her  anchorage,"  and  protesting,  "on  behalf  of  the  United  States, 
against  what  appeared  to  be  a  departure  from  the  rules  which  require 
that  neutrals  should  be  impartial  and  honest."  It  could  not  but  be  ex- 
pected that  such  an  imputation  should  draw  an  indignant  reply  from 
the  governor.  The  latter  was,  however,  instructed  to  allow  the  boats  of 
the  Tuscarora  to  come  into  the  port,  provided  they  caused  no  annoyance 
to  the  Sumter.*  That  the  Sumter,  when  she  eventually  left  Gibraltar 
as  a  merchant- vessel,  in  a  gale  of  wind,  should  have  escaped  capture 
by  the  vessels  of  war  of  the  United  States,^  is  certainly  not  to  be  at- 
tributed to  any  undue  partiality  on  the  part  of  the  British  authorities. 
Nor  can  Her  Britannic  Majesty's  government  admit  that  there  was  any 
want  of  proper  courtesy  or  hospitality  shown  to  Captain  Craven.  The 
Tuscarora  took  on  board  150  tons  of  coal  at  Southampton,  on  the  10th 
of  January:  she  received  further  coal,  the  amount  of  which  is  not 
known,  off  Cowes,  on  the  4th  of  February.*  On  his  return  to  the  Eng- 
lish coast,  in  June,  1862,  Captain  Craven  disregarded  the  rules  of  which 
he  had  complained,  by  coaling  three  times,  within  two  months,  at  dif- 
ferent British  ports. 

[109]     *EXECUTION  OF  THE  RULES  OP  JANUARY  31,  1862,  AT  NASSAU. 

The  rules  of  the  31st  January,  1862,  contained  general  limitations  as 
,  ^    regards  the  stay  of  belligerent  vessels  of  war,  and  the  sup- 

Exflcution  of  the        ,.  .       i_  ^     j     j.  »  i        •         -r*    •    •    »   '  .  mi         ■ 

rai«^of  Jjmujry  plies  to  bc  grautcd  to  such  vessels  m  British  ports.  They 
•  •  ■'  """•  also  contained  special  provisions  with  regard  to  the  Bahama 
Islands.  No  vessels  of  war  of  either  belligerent  were  to  be  allowed  to 
enter  the  port  of  Nassau,  or  other  ports,  roadsteads,  or  waters  of  those 
islands,  except  by  permission  of  the  governor,  or  under  stress  of 
weather.  The  Bahama  Islands  were  thus  placed  on  an  entirely  different 
footing  from  any  other  British  colony;  the  treatment  of  the  United 
States  vessels  of  war  there  must  be  considered  separately,  and  cannot, 
with  justice,  be  contrasted  with  the  reception  of  confederate  cruisers  in 
other  colonies,  as  is  done,  in  one  instance,  in  the  Case  of  the  United 
States,  (p.  288.)  A  comparison  is  there  attempted  to  be  drawn  between 
the  reception  of  the  Florida  at  Bermuda,  and  the  refusal  of  the  gov- 
ernor of  the  Bahamas  to  allow  the  Honduras  to  anchor  in  the  harbor  of 


^  Appendix  to  British  Case,  vol.  ii,  pp.  19,  23,  25, 29. 

2  Ibid.,  p.  41. 

3  Ibid.,  p.  57. 


*  Ibid.,  p.  125. 
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Nassau.  It  is  obvioas  that  there  is  no  real  similarity  between  the  two 
cases.  At  Nassan  there  was  a  special  prohibition  against  the  admission 
of  .belligerent  vessels  of  war;  at  Bermuda  there  was  no  such  prohi- 
bition. The  Florida,  moreover,  was  declared  by  her  commander  to  be 
in  need  of  repairs.  No  such  reason  was  alleged  by  the  commander  of 
the  Honduras  for  his  application.  The  latter  vessel  had  been  sent  to 
the  Bahamas  to  assist  the  crew  of  the  San  Jacinto,  which  had  been 
wrecked  off  the  Abaco  Islands,  a  group  of  the  Bahamas  to  the  north  of 
New  Providence.  She  was  there  allowed  permission  to  anchor  by  the 
authorities  for  the  purpose  of  her  visit,  and  fi*om  thence  she  proceeded 
to  Nassau,  in  order  to  obtain  specie  for  the  payment  of  salvage  money 
to  the  inhabitants  of  Abaco  who  had  been  instrumental  in  saving  the 
wreck.  The  governor  did  not  consider  that  the  emergency  was  suffi- 
cient to  justify  his  granting  special  permission  to  the  Honduras  to 
anchor.  The  captain  came  on  shore  to  urge  a  reconsideration  of  this 
decision,  but  the  governor  did  not  see  grounds  for  altering  it;  and  he 
suggested  that  the  captain  might  take  back  the  specie  at  once,  or,  if 
that  were  impossible,  the  consul  might  undertake  to  forward  it  to 
Abaco.  The  captain  returned  to  his  vessel,  but,  in  defiance  of  the 
quarantine  regulations,  as  well  as  of  the  spirit  of  the  governor's  decision, 
he  and  some  other  officers  of  the  Honduras  landed  the  next  morning, 
called  at  the  United  States  consulate,  purchased  some  stores,  and  re- 
turned to  the  vessel.  The  governor  took  notice  of  this  by  addressing  a 
very  temperate  remonstrance  to  the  consul;  he  acted  rightly  in  doing 
so;  and  Earl  Hussell  expressed  this  opinion  when  the  matter  was  brought 
to  his  notice  by  Mr.  Adams.^ 

Nassaa  [he  said]  is  a  position  from  which,  on  the  one  hand,  confederate  privateers 
might  have  greatly  annoyed  the  commerce  of  the  United  States,  and  which,  on  the 
other  hand,  might  have  been  a  convenient  base  of  operations  for  the  United  States 
Navy.  It  was  thought  right,  therefore,  by  Her  Migesty's  government  to  forbid  ttt 
resort  of  men-of-war  of  either  of  the  two  parties  to  the  pjort  of  Nassan. 

Grovemor  Rawson,  who  has  been  exceedingly  strict  in  compelling  the  confederate 
vessels  to  comply  with  the  rnles  which  he  was  ordered  to  enfore,  has,  no  donbt,  con- 
ceived it  to  be  hisdnty  to  require  equal  compliance  with  those  rules  from  the  United 
States  vessels  of  war.  Her  Majesty's  government,  if  the  case  had  been  referred  to 
them,  mi^ht,  in  all  probability,  have  dispensed  with  the  observance  of  these  rules  in 
the  pecnliar  case  of  the  Honduras ;  but  Her  Majesty's  government  cannot  be  surprised 
that  an  inferior  officer  should  not  have  ooaceived  himself  at  liberty,  upon  his  own  re- 
sponsibility, to  dispense  with  rules  laid  down  by  Her  Majesty  for  his  guidance.  I  have 
to  observe,  moreover,  that  the  landing  of  the  captain  of  the  Honduras  and  his  officers 
was  persisted  in  not  only  in  contraversion  of  the  express  dissent  of  the  governor,  and 
in  violation  of  the  rules  which  the  governor  had  been  ordered  to  cause  to  be  observed, 
tut  in  contravention,  also,  of  the  quarantine  laws  of  the  colony.  This  is  a  proceeding 
which  Mr.  Seward,  I  conceive,  will  surely  not  consider  to  have  been  Justifiable. 

It  is,  however,  alleged  generally,  in  the  Case  of  the  United  States, 
that  the  special  permission  to  anchor  in  the  port  of  Nassau  was  '^  lav- 
ishly given  to  every  insurgent  cruiser,  but  was  granted  churlishly,  if  at 
all,  to  the  vessels  of  the  United  States."  Elsewhere  it  is  said  that 
<<  an  order  more  unfriendly  to  the  United  States"  than  that  of  the  31st 
of  January,  1862,  '<  could  not  have  been  made.  Under  the  construction 
practically  put  upon  it,  the  vessels  of  war  of  the  United  States  were 
excluded  from  the  harbor  (of  Nassau)  for  any  purpose."^  It  will,  perhaps, 
be  a  matter  of  some  little  surprise  to  the  tribunal  to  learn  tbat,  whereas 
on  two  occasions  only  did  vessels  visit  the  port  of  Naasau  as  confederate 
cruisers,  there  are  no  less  than  thirty-four  visits  of  United  States  ships 


*  Appendix  to  Case  of  the-  United  States,  vol.  i,  p.  714. 
»  Page  316. 
»Page828.   . 
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of  war  to  the  Bahama  Iglandff  recorded  daring  the  time  that  the 
[110]  regulation  *wa0  in  fiorce.^  On  four  occasions^  at  least,  vessels  of 
the  United  States  exceeded  the  twenty  four  hoars'  limit,  and  took 
in  coal  by  permission ;  one  of  them  also  received  permission  to  repair ; 
several  were  engaged  in  parsait  of  vessels  saspected  of  being  blockade- 
ranners,  and  did  not  in  every  instance  relinqaish  the  chase  within 
British  limits.  Two  prizes  appear,  indeed,  to  have  been  captnred  by 
them,  one  within  a  mile  of  shore,  the  other  almost  in  port.^ 

The  ase  made  of  the  waters  of  the  Bahamas  by  Federal  craisers,  for 
the  purpose  of  watching  and  intercepting  vessels  supposed  to  be 
freighted  with  cargoes  for  confederate  ports,  was  so  persistent  as  to  in- 
duce the  governor  on  one  occasion,  when  granting  permission  to  coal  to 
the  commander  of  the  Dacotah,  to  accompany  it  with  the  condition  that 
th^  vessel  should  not,  within  the  next  ten  days,  be  cruising  withia  five 
miles  of  any  of  the  Bahama  Islands.^  On  this  sabject  there  is  some 
comment  in  the  Case  of  the  United  States.  The  application  was  for 
permission  to  ship,  not  twenty  tons  of  coal,  as  there  represented,  but 
sixty ;  and  no  limitation  of  the  amount  was  imposed  by  the  governor, 
though  the  captain  of  the  Dacotah  chose  only  to  take  the  smaller  quan- 
tity, which  was  suflftcient  to  carry  him  to  the  coaling-depot  of  the 
United  States  Navy  at  Key  West.  The  condition  exacted  on  this  oc- 
casion by  the  governor  was  not  countenanced  by  Her  Majesty's  govern- 
ment, nor  was  it  required  on  subsequent  occasions,  although  Earl  Bus- 
sell  had,  in  June,  1864,  to  complain  of  the  frequent  visits  of  the  United 
States  gun-boat  Tioga  to  the  out-islands  of  the  Bahamas  for  the  purpose 
of  obtaining  supplies,  and  of  the  manner  in  which  the  commander  of  that 
vessel  set  the  regulations  at  defiance  by  anchoring  in  the  roadstead  of 
Bimini  without  permission.^ 

It  has  been  said  that  only  two  vessels  of  war  of  the  Confederate 
States  are  known  to  have  visited  the  harbor  of  Nassau  as  sach,  the 
Florida  and  t\(e  Retribution ;  two  other  vessels,  the  Nashville  and  the 
Tallahassee,  which  had  acted  as  craisers,  entered  the  harbor,  but  they 
did  so  after  they  had  ceased  to  bear  that  character,  as  merchant-ships 
and  under  other  names.  Of  the  visit  of  the  Retribution  there  is  little 
to  be  said.  She  entered  the  harbor  of  Nassau  as  being  in  distress,  in 
February,  1863,  where  she  was  condemned  as  unseaworthy,  dismantled 
and  sold,  and  registered  as  a  British  merchant-ship  under  tde  name  of 
the  Etta.*  The  Florida  was  the  only  other  confederate  ship  of  war  which 
received  the  permission  of  the  governor  to  anchor  in  the  port  of  Nassau, 
which  is  said  in  the  Case  of  the  United  States  to  have  been  so  ^< lavishly 
given  "  to  such  vessels. 

THE  FLOBEDA  AT  NASSAU. 

The  reception  of  the  Florida  at  Nassau  was  in  no  way  more  favorable 

•n.e  riorija  .t  thau  that  generally  accorded  to  Federal  men-of-war  visiting 

NuMo.  the  colony.    Indeed,  it  was  rather  less  so.    She  came  into 

the  harbor  of  Nassau  on  the  morning  of  the  26th  January,  1863,  with- 

^tSee  return  of  visits  of  United  States  vessels  to  British  colonies,  Appendix  to  British 
Case,  vol.  v,  p.  224. 

3  Appendix  to  British  Case,  vol.  i,  p.  79.  Appendix  to  Case  of  the  United  States,  vol. 
vi,  p.  98. 

3  Appendix  to  British  Case,  vol.  i,  p.  360. 

'^  Appendix  to  British  Case,  vol.  v,  pp.  21, 196.  The  regulation  prohibiting  the  entry  of 
belligerent  vessels  into  British  ports  for  the  purpose  of  being  dismantled  and  sold  was 
only  issued  in  September,  1864,  more  than  a  year  afterward.  (See  Appendix  to  British 
Case,  vol.  i,  p.  467.) 
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oat  previonsty  asking  permission,  her  commander  being,  as  he  explained, 
ignorant  of  the  regalation  which  rendered  snch  a  coarse  necessary. 
The  fort-acyutant,  as  he  had  done  in  the  case  of  the  United  States  ves- 
sel Stars  and  Stripes  some  months  before,  came  on  board  to  ask  for  an 
explanation  ;  and  he  took  the  commander  of  the  Florida  on  shore  in  his 
boat,  as  he  had  on  the  former  occasion  taken  the  commander  of  the 
Stars  and  Stripes,  in  order  that  application  might  be  at  once  made  for 
the  necessary  permission.  Captain  Maffit  addressed  a  letter  to  the  gov- 
ernor, stating  that  his  vessel  was  in  distress  for  want  of  coal,  and  requesting 
•X)ermission  to  anchor  for  the  purpose  of  obtaining  it.  The  governor 
granted  the  permission,  stating  that  he  did  so  as  thereby  according  to 
a  confederate  steamer  the  same  privileges  which  he  had  formerly  granted 
to  Federal  steamers.  But  he  desired  that  the  irregularity  in  delaying 
to  make  the  request  should  be  pointed  out,  and  that  the  pilot  should  be 
called  on  to  explain  how  he  admitted  the  Florida  without  permission.^ 
In  the  case  of  the  Stars  and  Stripes,  the  governor  had,  without  any 
written  application,  given  leave  to  take  in  coal  for  a  much  larger  amount 
than  her  commander  required,  and  the  United  States  consul  wrote  to 

thank  him  for  "  the  permission  so  graciously  accorded."* 
[Ill]  •The  Florida  remained  in  the  harbor  about  twenty-six  hours, 
(not  thirty-six,  as  stated  in  the  Ca:se  of  the  United  States,^)  leav- 
ing not  later  than  noon  of  the  27th  of  January.  Of  the  exact  amount 
of  coal  taken  on  board  no  record  has  been  found ;  but  it  could  not  have 
been  such  an  amount  as  is  assumed  by  the  United  States.  The  quantity 
of  coal  which  the  Florida  was  capable  of  stowing  was  but  130  tons  ;* 
her  consumption  at  full  speed  was  estimated  by  British  officers  ap- 
pointiCd  to  investigate  the  matter  at  Bermuda,  as  15  cwt.  an  hour,  or  18 
tons  a  day.  She  could  not  possibly,  therefore,  have  taken  on  board  a 
three  months'  supply,  as  is  alleged.  This  is  further  proved  by  the 
statement,  which  afterward  appears  in  the  Case  of  the  United  States, 
that  "  by  the  middle  of  the  following  month  her  coal  was  getting  low  f 
and  this  when  we  are  told  that  "  she  ordinarily  sailed  under  canvas,'' 
and  only  used  steam  in  the  pursuit  and  capture  of  vessels.' 

Her  Britannic  Majesty's  government  thinks  that  enough  has  been 
said  to  show  that  the  partiality  alleged  to  have  been  shown  to  confede- 
rate vessels  of  war  by  the  authorities  of  Nassau  had  no  real  existence. 
The  United  States  have  alluded,  in  their  Case,  to  the  absence  of  any  but 
official  relations  between  those  authorities  and  the  United  States  consul. 
Her  Majesty's  government  is  unwilling  to  dwell  upon  the  reasons  (which 
were  not  political)  for  that  state  of  things.  It  was,  undoubtedly,  a 
source  of  embarrassment  to  the  governor;  and  it  appears  to  have 
created  a  feeling  on  Mr.  Whiting's  part,  which  colored  all  his  reports  to 
his  Government,  and  render  them  far  from  an  accurate  representation 
of  the  real  state  of  affairs  in  the  colony.  The  following  extract  from  a 
dispatch  of  the  governor  shows  that  there  was  no  indisposition  to  show 
hospitality  and  civility  to  officers  of  the  United  States  when  he  could 
properly  do  so : 

So  far  from  having  shown  too  much  sympathy  with  the  South,  I  believe  I  might 
jastly  be  suspected  of  not  having  shown  enongh.  I  know  that  I  have  seen  and  re- 
oeived  more  northern  than  son  them  visitors  at  Government  Honse  do  ring  the  last 
season ;  and  that  whereas  I  had  invited  several  northern  officers  to  dinner,  the  only 
southern  officer  who  called  I  did  not  invite. 

^Appendix  to  British  Case,  vol.  i,  p.  78. 
8Ibid.,vol.v,  pp.31.  32. 

'  Appendix  to  British  Case,  vol.  i,  p.  79.    See  also  extract  from  Bahama  Herald,  Ap- 
pendix to  Case  of  the  United  States,  vol.  viy  p.  334. 
^  See  report  of  British  naval  officers  at  Bermuda,  Appendix  to  British  Case,  vol.  y,  n.4.1. 
^Case  of  the  United  States,  p.  352.  -  . .   jOOgie 
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EXECUTION  OF  THE  BULES  OF  JANUARY  31,  1862,  IN  OTHER  COLONIES. 

Having  thus  shown  the  conduct  of  the  authorities  at  Nassau  under 
Execution  of  th«  the  special  regulations  applicable  to  that  colony,  Her  Bri- 
wS.  ?I  othSJ'JJi  tannic  Mjyesty's  government  proceeds  to  notice  the  alleged 
"'"  disregard  of  the  general  regulations  in  the  case  of  visits  of 

confederate  cruisers  to  other  British  ports.  According  to  those  regula- 
tions, no  vessel  of  war  of  either  belligerent  was  to  be  allowed  to  remain 
in  a  British  port  more  than  twenty-four  hours,  except  in  case  of  stress 
of  w^ather,  or  of  her  requiring  repairs  or  supplies  necessary  for  the 
subsistence  of  her  crew.  No  coal  was  to  be  supplied  to  such  a  vessel 
beyond  the  amount  sufficient  to  carry  her  to  the  nearest  port  of  her  own 
country;  nor  was  coal  to  be  again  supplied  to  her  in  any  British  port^ 
without  special  permission,  within  three  mouths  after  she  had  last  re- 
ceived such  a  supply  in  a  British  port.  It  has  been  already  explained 
that  the  case  of  the  Nashville,  at  Bermuda,  in  February,  1862,  did  not 
come  within  these  niles,  which  had  not  at  the  time  reached  the  colony. 
The  first,  and,  indeed,  the  only,  instance  in  which  special  permission  to 
coal  was  obtained  within  three  months  after  a  previous  supply  at  a 
British  port  was  that  of  the  Florida,  at  Barbados. 

THE  FLORIDA  AT  BABBADOS. 

The  Florida  arrived  at  Barbados  on  the  24:th  February,  1863.     Her 
Theriorid«atB«r.  commaudcr  represented  to  the  governor  that  his  vessel  had 
b«do«.  recently  gone  through  severe  weather;  that  his  stock  of 

coal  had^  in  consequence,  been  entirely  exhausted ;  and  that,  unless  he 
could  ship  some  more,  and  have  some  lumber  to  repair  the  damages  his 
vessel  had  suffered,  he  could  not  go  to  sea,  and  would  be  obliged  to 
land  his  men  and  strip  the  ship.  The  governor  granted  the  permission, 
limiting  the  amount  to  ninety  tons,  which  was  certainly  not  an  excessive 
quantity,  considering  the  distance  from  the  ports  of  the  Southern  States.* 
In  so  doing,  he  was  under  the  impression  that  he  was  only  granting 
similar  facilities  to  those  previously  accorded  to  the  United  States  ves- 
sel San  Jacinto,  whose  commander  had  also  asked  for  special  permission 

to  ship  fuel  and  articles  for  repairs.  The  governor  took  the 
[112]    •further  precaution  of  writing  to  the  governors  of  neighboring 

British  colonies,  stating  the  dnte  at  which  the  Florida  had  coaled. 
All  this  he  explained  to  Admiral  Wilkes,  who  visited  the  island  shortly 
afterward,  and  who,  after  receiving  these  explanations,  made  use  of 
them  to  write  him  a  long  letter  of  complaint.  The  matter  was  reported 
by  the  governor  to  Her  Britannic  Majesty's  government,  and  was  also 
represented  by  Mr.  Seward  to  Lord  Lyons.  While  acquitting  the  gov- 
ernor of  any  intentional  disregard  of  his  instructions,  the  government 
were  of  opinion  that,  in  regard  both  to  the  San  Jacinto  and  the  Florida, 
too  much  latitude  had  been  used  in  giving  the  "  special  permission'' con- 
templated in  the  regulations,  and  a  dispatch  was  addressed  to  Barbados, 
and  to  other  British  colonies  in  the  West  Indies,  defining  the  circum- 
stances under  which  such  "  special  permission"  might  properly  be  granted^ 
It  was  pointed  out  at  the  same  time  that  an  unauthorized  concession  to 
one  belligerent  was  not  likely  to  be  accepted,  by  those  to  whom  it  was 
made,  as  a  justification  of  a  similar  concession  in  the  opposite  direction.* 

^Appendix  to  British  Case,  vol.  i,  p.  92. 
«Ibid.,  vol.  i,  p.  102. 
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It  is  now  asserted  by  the  Government  of  the  United  States  that  the 
case  of  the  San  Jacinto,  referred  to  by  the  governor  of  Barbados,  was 
not  parallel  to  that  of  the  Florida,  inasmuch  as  the  San  Jacinto,  thoagh 
she  had  tonched  at  Bermuda  shortly  before  her  arrival  at  Barbados, 
had  not  taken  in  any  coal  at  the  former  colony.'  Her  M^esty's  gov- 
ernment does  not  dispute  this  fact,  although  not  aware  of  it  before. 
But  such  a  circumstance,  recently  acertained,  as  it  appears,  from  the 
records  of  the  United  States  Navy,  does  not  in  any  way  affect  the  fact 
that  the  governor  was,  at  the  time,  under  the  impression  that  the  two 
cases  were  similar.  It  cannot  be  admitted,  as  urged  by  the  United 
States,  that  the  burden  is  upon  Great  Britain  to  establish  that  a  high 
officer  of  Her  Majesty  acted  'innocently"  on  this  occasion,  or  that  his 
explanation  was  a  truthful  one.  These  are  matters  which  clearly  ought 
to  be  taken  for  granted,  unless  there  is  positive  evidence  to  the  contrary, 
and  the  more  so  when,  as  on  the  present  occasion,  every  attendant  cir- 
cumstance combines  to  show  that  the  officer  acted  in  good  faith.  Still 
less  can  it  be  allowed  that ''  the  act,  whether  done  innocently  or  de- 
signedly, was  a  violation  of  the  duties  of  a  neutral,''  or  that  it  funiished 
the  United  States  with  any  real  "cause  of  complaint  against  Great 
Britain."  At  most,  it  amounted  to  no  more  than  a  somewhat  too  broad 
interpretation  placed  by  the  authorities  of  a  distant  colony  on  a  rule 
which  had  been  made,  not  in  compliance  with  any  requirement  of  inter- 
national law,  but  as  a  matter  of  convenience ;  and  measures  were  at 
once  taken  to  prevent  the  recurrence  of  a  similar  mistake. 

The  instructions  sent  to  the  governor  on  this  occasion  enjoined  on 
him  a  strict  adherence  to  the  regulations,  '^  without  any  arbitrary  con- 
cession to  either  belligerent,"  as  the  best  means  of  avoiding  misunder- 
standing and  complaints  of  partiality  for  the  future.  The  anxiety  of 
the  governor  to  comply  with  this  direction  led  to  a  misunderstanding, 
of  which  mention  has  been  made  in  the  Case  of  the  United  States.  The 
United  States  vessel  of  war  Connecticut  touched  at  Barbados  in  April, 
1865,  and  her  commander,  Captain  Boggs.  wrote  to  the  governor :  "  I 
find  it  necessary  to  remain  a  few  days  lor  the  purpose  of  overhaul- 
ing the  piston  and  feed-pump  of  the  engine,  and  I  trust  that  no  objec- 
tions can  be  made."  It  will  be  seen  that  the  application  was  rather 
loosely  worded  as  regards  the  necessity  of  the  repair.  The  governor, 
in  consequence,  replied  that  Captain  Boggs  knew,  of  course,  the  in- 
structions under  which  they  both  acted,  and  that,  before  giving  his 
sanction,  he  must  request  a  definite  assurance  of  the  inability  of  the 
Connecticut  to  proceed  to  sea  at  the  expiration  of  twenty-four  hours, 
and  as  to  the  i>eriod  within  which  it  would  be  possible  to  execute  the 
necessary  repairs.  This  was,  in  fact,  no  more  than  a  request  for  a  for- 
mal application  from  the  commander  of  the  Connecticut  such  as  would 
bring  that  vessel  within  the  letter  of  the  regulations.  Captain  Boggs, 
however,  somewhat  unreasonably  interpreted  it  otherwise.  He  replied 
that  it  virtually  refused  the  i>ermission  requested,  and  that  *^  he  could 
not  give  such  an  assurance  as  was  required,  inasmuch  as  an  American 
ship  of  war  could  always  go  to  sea  in  some  manner."  He  left  the  port, 
accordingly,  without  repairing.  The  governor  reported  the  matter  home 
at  the  time,  saying  that  he  thought  Captain  Boggs  had  placed  an  un- 
generous construction  on  his  letter,  but  that  he  did  not  see  how  he  could 
have  acted  otherwise :  and,  in  a  dispatch  lately  received,  he  repeats  the 
same  explanation.  ^^The  commodore,"  he  says,  ''knew  perfectly  well 
what  my  instructions  were ;  and  if  my  words  had  any  meaning  at  all, 

>  Case  of  the  United  States,  p.  356.    Appendix  to  same,  vol.  vi,  p.  345.        j 
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it  mast  have  beeu  clear  to  him  that  I  wauted  Dothiiig  more  from  him 

than  a  justidcation  for  acceding  to  his  request.^ 
[113]  •The  arbitrators  will  have  observed  that,  in  cases  where  con- 
federate vessels  of  war  applied  for  permission  to  repair,  it  was 
frequently  the  practice  of  the  British  authorities  not  to  depend  upon 
the  mere  statement  of  the  commander  of  the  vessel  as  to  the  necessity 
for  repairs  and  the  time  they  would  take,  but  to  insist  on  an  examina- 
tion and  a  report  by  British  officers ;  and  this  requirement  was,  as  far 
as  is  known,  acceded  to  in  all  such  cases  without  demur,  l^o  instance 
is  alleged  of  such  a  precaution  having  been  taken  in  the  case  of  United 
States  vessels;  and,  compared  with  it,  the  answer  given  to  Captain 
Boggs  cannot  be  regarded  as  matter  for  complaint.  Her  Britannic  Ma- 
jesty's government  have  only  to  add  that,  in  addition  to  the  visits  of 
the  San  Jacinto  and  Connecticut  alluded  to  above,  nineteen  other  visits 
of  United  States  ships  of  war  to  Barbados  are  recorded  during  the  civil 
war.  Two  of  these  vessels  are  mentioned  as  having  received  permis- 
sion to  take  in  coal,  and  none  of  them  api)ear  to  have  had  any  reason 
to  complain  of  their  reception.  As  far  as  Her  Majesty's  government  is 
aware,  the  visit  of  the  Florida  is  the  sole  instance  of  any  confederate 
cruiser  having  received  the  hospitality  of  the  colony. 

THE  FLORIDA  AT  BERMUDA. 

The  Florida  arrived  off  Bermuda  for  the  first  time  on  the  evening  of 
The  FinriJa  «t  thc  15th  of  July,  1863,  and  entered  the  harbor  the  following 
iwrmuda.  momlng.    Her  commander  stated  that  his  vessel  was  in 

want  of  repairs  to  the  hull  and  machinery,  and  that  he  required  also  a 
small  supply  of  coal.  Of  the  latter,  there  was  at  the  time  none  in  the 
colony  except  in  the  government  stores,  and  the  military  and  naval  au- 
thorities, to  whom  Captain  Maffit  successively  applied,  positively  refused 
to  allow  him  any  supply  from  that  source.*  Permission  to  effect  repairs 
in  the  government  dock-yard  was  also  refused;  and  Captain  Maffit, 
having  stated  that  his  vessel  must  be  considered  as  detained  in  distress 
for  want  of  coal,  was  warned  that  the  regulations  were  very  strict  as  to 
the  limitation  of  time  for  the  stay  of  belligerent  cruisers;  that  it  was 
necessary  that  whatever  the  Florida  required  to  enable  her  to  leave 
should  be  provided  within  the  shortest  possible  period ;  and  that,  in 
the  meanwhile,  she  must  leave  the  port  of  St.  George's  for  the  anchor- 
age at  Grassy  Bay.  The  arrival  of  a  vessel  from  Halifax  with  a  cargo 
of  coal  relieved  Captain  Maffit  from  his  difficulty,  and  he  left  the  island 
on  the  25th  of  July.  The  vessel  which  brought  the  coal  is  asserted  by 
the  United  States  to  have  been  the  Harriet  Pinckney,  and  it  is  insinu- 
ated that  the  transaction  amounted  to  an  infraction  of  the  rule  against 
the  establishment  of  coal-depots  in  British  ports  for  the  use  of  either 
belligerents  Her  Majesty's  government  is  at  a  loss  to  understand  on 
what  ground  such  an  allegation  is  made.  The  Harriet  Pickney  was,  to 
all  appearance,  an  ordinary  trading- vessel,  in  which  capacity  sl^  visited 
Saint  George's  five  times  between  January,  1863,  and  February,  1864^ 
There  was  nothing  in  the  attendant  circumstances  to  raise  a  suspicion 
that  the  coal  was  sent  expressly  for  the  Florida ;  indeed,  the  previous 
conduct  of  Captain  Maffit  contradicts  such  a  sup{H>8ition ;  nor  does  the 
occurrence  seem  to  have  given  rise  to  any  complaint  on  the  part  of  the 
United  States  consul. 

^Appendix  to  British  Case,  voL  v,  p.  1. 
3  Ibid.,  vol.  i,  pp.  108, 109. 
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Oq  this  occasion,  throagh  a  misconception,  the  salute  of  the  Florida 
was  returned.  It  was  the  only  instance  in  which  the  flag  of  the  Con- 
federate States  received  such  a  courtesy  from  British  authorities.  It 
was  disapproved  by  Her  Majesty's  government ;  and  a  circular  instruc- 
tion was  sent  to  all  the  British  colonies  to  prevent  its  repetition.* 

From  Bermuda  the  Florida  proceeded  to  the  French  harbor  of  Brest, 
where  she  remained  five  months  refitting.  On  the  26th  April,  1864,  she 
visited  the  French  port  of  Saint  Pierre,  Martinique,  where  she  remained 
till  the  7th  May  and  took  in  a  full  supply  of  coals,  provisions,  and  water.' 
On  the  14th  May  she  again  appeared  off  Bermuda,  but  remained  only 
long  enough  to  land  a  sick  officer.  She  returned  to  Bermuda  on  the 
19th  of  June,  1864,  and  her  commander,  Lieutenant  Morris,  wrote  to 
announce  his  arrival,  slating  that  he  was  in  want  of  coals,  provisions, 
and  repairs,  which  last  it  would  be  impossible  to  effect  unless  he  were 
authorized  to  proceed  to  the  government  dock-yard.  Permission  to  do 
this  was,  however,  refused.  Two  British  officers  were  sent  on  board  the 
Florida  with  directions  to  report  whether  she  could  proceed  to  sea  with- 
out any  repairs  being  made  to  her  machinery,  and  what  time  they  con- 
sidered would  be  necessary  to  complete  such  repairs  as  might  be 
absolutely  required,  and  were  capable  of  being  carried  out  in 
[114]  Saint  George's  harbor.  •These  officers  reported,  on  the  20th  of 
June,  that  the  Florida  could  *' proceed  to  sea  with  safety  under 
steam,  but  under  sail  was  unmanageable  with  her  screw  up  in  bad 
weather,''  and  they  stated  that  the  necessary  repairs  could  be  made 
good  there,  and,  as  far  as  they  could  judge,  would  require  five  days  for 
one  man,  viz,  a  diver  for  two  days,  and  a  fitter  for  three  days,  or  three 
complete  days  in  all.  There  were  also  defects  which  rendered  her  main- 
topmast  unsafe,  and  which  could,  in  their  opinion,  be  made  good  in  two 
days;  they  did  not  state  how  many  men  would  be  required. 

The  governor,  alter  consulting  with  the  admiral  on  the  station,  gave 
permission  on  Monday  the  21st  of  June  for  the  Florida  to  remain  five 
days  in  port,  a  permission  which  cannot  be  considered  unreasonable, 
considering  the  scarcity  of  skilled  workmen  and  the  possibility  evidently 
contemplated  by  the  committee  of  officers  that  it  might  be  necessary  to 
employ  the  same  man  as  fitter  and  diver.  The  five  working  days  ex- 
pired at  noon  on  Monday  the  27th  June,  and  on  the  evening  of  that  day 
the  Florida  left  the  port.  Among  the  documents  produced  by  the  United 
States  is  a  bill  for  carpenter's  work  sent  in  to  the  commander  of  the 
Florida,  which  shows  that  four  carpenters  were  employed  on  her  for 
four  days.  Taking  into  account  the  small  quantity  of  materials  charged 
for,  which  show  that  the  repairs  could  not  have  been  extensive,  the 
probability  that  unskilled  workmen  were  employed,  and  the  fact  pre- 
viously mentioned,  that  the  number  of  men  required  to  repair  the  main- 
topmast  is  not  stated  in  the  report  of  the  officers,  Her  Majesty's 
government  does  not  see  that  any  proof  is  produced  of  an  abuse  of  the 
permission  given.  The  report  of  the  officers  went  on  to  state  the  hourly 
consumption  of  coal  of  the  Florida's  engines,  and  they  estimated  that 
she  could  reach  the  port  of  Mobile  with  a  supply  of  100  tons.  The  gov- 
ernor received  a  written  assurance  from  Lieutenant  Morris  that  the  first 
confederate  port  he  expected  to  make  was  Mobile,  and  that  he  had  taken 
on  board  about  80  tons  of  coal,  more  or  less.  The  United  States  pro- 
duce what  purports  to  be  a  voucher  for  135  tons  of  coal  supplied  to  the 
Florida  on  this  occasion.  If  this  voucher  is  correct.  Her  Majesty's  gov- 
ernment can  only  say  that  not  only  did  Lieutenant  Morris  deceive  the 

^Appendix  to  British  Case,  vol.  i,  p.  108;  vol.  v,  p.  129. 
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governor,  but  that  the  Florida  took  on  board  more  coal  than,  according 
to  the  estimate  of  the  British  officers,  she  had  room  to  carry.  The  sin^- 
pie  fact  is,  that  the  governor,  who  had  recourse  to  the  advice  of  the 
admiral  on  the  station,  conscientiously  endeavored  to  enforce  the  reg- 
ulations.^ 

The  Florida  left  Bermuda,  as  has  been  said,  on  the  27th  of  June. 
Five  days  afterward  she  re-appeared,  for  the  alleged  purpose  of  giving 
up  two  British  soldiers,  deserters,  who  had  been  found  on  board,  and  an 
endeavor  was  made  by  her  commander  to  obtain  more  coal  to  replenish 
the  amount  he  had  consumed,  said  to  be  15  tons.  This  was  peremptorily 
refused,  and  the  barge  containing  the  coals  was  brought  back,  thoogh 
not,  it  is  believed,  until  Lieutenant  Morris,  who  had  begun  coaling  with- 
out permission,  had  succeeded  in  shipping  about  7^  tons.  The  Florida 
then  left,  and  did  not  again  visit  a  British  port.^ 

THE   CmCKAMAUGA    AT    BERMUDA. 

The  other  confederate  cruiser,  whose  treatment  at  Bermuda  forms  a 
The  rhickain««w  subjcct  of  complaiut  on  the  part  of  the  United  States,  is  the 
.t  BermuJu.  Chlckamauga.  Of  this  vessel  it  is  said  that  *•  on  the  8th  of 
November  she  was  allowed  to  come  into  the  harbor,  and  permission  was 
given  for  a  stay  of  five  days  for  repairs,  and  also  to  take  on  board  25  tons 
of  coal,  though  she  had  at  that  time  100  tons  in  her  bunkers :"  that  ^^  she 
actually  staid  seven  days  and  took  on  board  82  tons."^  Tne  authority 
given  for  this  is  an  extract  from  a  manuscript  diary  of  a  midshipman  on 
board  the  vessel ;  but  the  quotation  is  incorrect,  for  the  amount  stated 
in  the  diary  is  not  82  but  72  tons.^  Her  Majesty's  government  may 
remark  that  the  evidence  derived  from  a  midshipman's  journal  can 
hardly  be  regarded  as  of  much  value.  It  has  been  seen  elsewhere  that 
the  passages  in  the  published  journal  of  an  officer  of  the  Shenandoah, 
quoted  or  referred  to  by  the  United  States,  were  inaccurate  in  matters 
relating  to  that  vessel,  of  which  he  had  no  absolute  personal  knowledge, 
and  this  seems  to  be  the  case  in  the  present  instance. 

The  Chickamauga  arrived  at  Bermuda  on  Monday*,  the  7th  Novem- 
ber, 1864,  and  her  commander  asked  permission  to  coal  and  repair  ma- 
chinery. Two  officers  of  the  British  navy  were  sent  on  board  to  report 
what  repairs  were  required,  the  quantity  of  coal  in  the  vessel,  and  the 
additional  quantity,  if  any,  which  would  be  required  to  enable  her 
[115]  to  *i*each  the  nearest  port  of  the  Confederate  States.  Theae 
officers  reported  on  Wednesday,  the  9th  of  November,  that  the 
repairs  necessary  to  render  the  vessel  lit  for  sea  would  take  four  or  five 
days  to  complete ;  that  she  had  about  75  tons  on  board  ;  that  her  daily 
consumption  was  25  tons,  and  that  they  considered  25  tons  more  would 
enable  her  to  reach  the  nearest  confederate  port.^  Permission  was,  there- 
fore, given  to  her  commander  to  take  the  vessel  in  St.  Gorge's  Harbor, 
to  remain  there  till  Tuesday,  the  15th  instant,  (that  is  to  say,  for  a  space 
of  about  five  working  days,)  and  to  take  on  board  25  tons  of  coal.  The 
commander  objected  that  the  quantity  of  coal  allowed  was  insufficient, 
and  asked  for  permission  to  take  in  25  tons  more,  but  this  was  refused.^ 
Orders  were  given  to  the  revenue  officer  in  charge  to  take  care  that  the 
specified  amount  was  not  exceeded,  and  the  tribunal  will  find  in  the 
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appendix  the  affidavit  of  the  officer  placed  on  board  for  this  purpose  on 
the  night  when  the  Ghickamanga  was  coaling,  in  which  it  is  positively 
affirmed  that  she  did  not  receive  more  than  25  tons  on  that  occasion, 
and  a  conviction  is  expressed  that  she  did  not  get  more  at  Bermuda.  * 
Other  concurrent  testimony  is  also  given ;  but  it  appears  that  the  har- 
bor was  at  the  time  crowded  with  shipping,  and  at  this  distance  of  time 
it  is  not  possible  absolutely  to  prove  that  by  some  illicit  means  the 
Ghickamanga  may  not  have  succeeded  in  obtaining  an  extra  supply. 
Her  Majesty's  government  maintains,  however,  that  on  this  occasion,  (as 
was  observed  by  Earl  Russell  with  regard  to  the  previous  visit  of  the 
Florida,)  '<  although  some  disposition  was  manifested  to  evade  the 
stringency  of  Her  Majesty's  r^ulations,  the  most  commendable  strict- 
ness and  diligence  in  enforcing  those  regulations  was  observed  on  the 
part  of  the  authorities."* 

Having  thus  noticed  the  visits  of  confederate  cruisers  to  Bermuda,  it 
is  necessary  to  make  some  mention  of  the  acts  and  the  treatment  of 
United  States  vessels  of  war  at  that  colony.  Admiral  Wilkes  arrived 
off  the  island  on  the  evening  of  the  26th  September,  1862,  on  board  the 
Wachusett,  accompanied  by  the  gun-boats  Sonoma  and  Tioga.  The 
Wachusett  and  Tioga  entered  the  harbor  on  the  morning  of  Saturday 
the  27th,  and  requested  permission  to  take  on  board  about  sixty  tons  of 
coal.  Upon  various  pretexts  the  departure  of  these  vessels  was  delayed 
until  the  1st  of  October,  when  the  Tioga  left.  An  accident  to  the  boiler 
of  the  Wachusett  deferred  her  departure  to  the  next  day.  The  Sonoma, 
in  the  meanwhile,  continued  to  cruise  in  the  offing  by  day,  and  in  the 
evening  anchored  close  to  the  narrow  entrance  of  the  harbor,  and  this 
proceeding  was  persisted  in,  notwithstanding  the  governor's  remon- 
strances. Admiral  Wilkes  requested  permission  for  the  Sonoma  to  come 
into  the  harbor,  for  tliirty-six  hours,  to  repair;  and  this  was  granted.  The 
Sonoma  accordingly  entered  on  the  1st  of  October,  and  proceeded  to 
take  in  coal.  It  had  not  been  understood  that  permission  for  that  pur- 
pose was  requested;  the  squadron,  moreover,  had  left  the  United  States 
but  four  days  before  their  arrival  at  Bermuda,  and  the  Sonoma's  supply 
of  coal  had  been  since  expended  in  cruising  off  the  harbor ;  yet  she  was 
allowed  to  renew  her  supply.  The  Tioga,  in  the  meanwhile,  took  up 
the  same  position  which  the  Sonoma  had  previously  occupied  outside 
the  harbor,  and  these  two  vessels  remained  cruising  off  the  port  of  St. 
George's  until  the  12th  of  (October.  Goutrary  to  the  ordinary  courtesy 
on  such  occasions,  the  commander  of  the  Sonoma  placed  sentries  on 
British  territory  on  the  wharf  from  which  she  was  taking  coals.  The 
British  minister  at  Washington  was  instructed  to  address  a  remonstrance 
to  the  Government  of  the  United  States  upon  the  subject  of  Admiral 
Wilkes's  proceedings.  Mr.  Seward  replied,  stating  that  Admiral  Wilkes's 
conduct  must  have  been  misunderstood ;  that  his  reports  gave  abun- 
dant evidence  of  feelings  altogether  just  and  liberal  toward  the  British 
authorities,  and  respectful  and  cordial  toward  the  British  government. 
He  promised,  however,  an  investigation  into  the  circumstances,  and  he 
subsequently  communicated  to  Lord  Lyons,  with  the  expression  of  a 
hope  that  it  would  prove  satisfactory,  a  dispatch  from  Admiral  Wilkes 
denying  that  he  had  given  any  cause  of  complaint.  The  amount  of  coal 
taken  in  by  Admiral  Wilkes's  squadron  amounted  to  239  tons. 

An  allusion  is  made  in  a  foot-note  at  page  324  of  the  Gase  of  the 
United  States  to  the  failure  of  the  United  States  vessels  Keystone 


*■  Appendix  to  British  Case,  yoI.  y,  p.  139. 

'  Appendix  to  Case  of  the  United  States,  vol.  t1,  p.  368. 
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State  and  Qaaker  City  to  obtain  coal  at  Bermada  in  December,  1861. 
At  that  time  there  was  no  restriction  on  the  coaling  of  belligerent  ves- 
sels. All  that  happened  was,  that  the  British  admiral  declined  to  sap- 
ply  the  two  vessels  mentioned  from  the  government  stores,  not  having 
a  sufficient  stock  for  his  own  vessels.  A  similar  answer  had, 
[116]  in  the  foregoing  October,  been  returned  to  the  ^commander  of 
the  Nashville,  who  had  supplied  himself  from  private  sources,  bat 
this,  on  account  either  of  the  scarcity  or  the  high  price  of  coal  in  the  col- 
ony, the  United  States  officers  did  not  do.  Twelve  other  visits  of  United 
States  vessels  of  war  to  Bermuda  are  recorded.  Five  of  these  vessels 
United  sute.  t«.  cxoeedcd  the  twenty-four  hours'  limit  of  stay ;  three  are 
^^la.tiwrmad..  fitatcd  to  havc  refitted,  two  to  have  coaled.  Among  these 
was  the  Wachusett,  which  returned  to  tKe  colony  in  May,  1853,  and  ob- 
tained permission  to  coal  and  repair.^  In  the  case  of  another  vessel,  the 
Mohican,  which  put  in  on  her  way  from  Philadelphia  to  the  west  coast 
of  Africa,  the  governor  not  only  granted  an  exceptionally  large  supply 
of  coal,  beyond  the  quantity  authorized  by  the  regulations,  but  promised 
the  assistance  of  the  government  dock-yard  official  towards  the  com- 
pletion of  her  repairs,  and  his  conduct  in  so  doing  was  approved  by 
Her  Mt^esty's  government.^ 

The  quantity  of  coal  taken  by  the  Mohican  seems  slightly  to  have  ex* 
ceeded  the  amount  named  by  her  commander.  He  asked  for  permis- 
sion to  ship  100  tons,  but  is  stated  to  have  received  104.  The  difference 
is  not  material  except  to  show  that  the  most  conscientious  officer  may 
chance  to  take  a  little  more  than  the  amount  at  which  he  has  roughly 
estimated  his  requirements. 

Her  Majesty's  government  thinks  that  enough  has  been  said  to  con- 
vince the  tribunal  that,  as  regards  the  colouy  of  Bermuda,  no  accusatioii 
of  undue  partiality  toward  the  Confederate  States  can  be  fairly  made. 

THE   ALABAMA  AT  JAMAICA. 

Of  the  visit  of  the  Alabama  to  Jamaica  there  is  little  to  be  said.    She 
The  Alabama  at  arrived  ou  thc  20th  ol  January,  1863,  having  recently  en- 
jamaica.  gagcd  aud  suuk  the  United  States  ship  of  war  Hatteras. 

Her  need  of  repairs  was  obvious,  as  she  had  six  shot-holes  in  her  hull  at 
the  water-line.  She  was  received  as  a  vessel  of  war,  as  she  had  previ- 
ously been  at  the  French  colony  of  Martinique,  and  she  obtained  per- 
mission to  make  repairs  and  take  in  coal.  The  repairs  were  completed 
on  the  25th  of  January,  on  the  evening  of  which  day  she  went  to  sea. 
Seven  vijssels  of  the  United  States  ate  recorded  to  have  visited  Jamaica 
during  the  civil  war,  remaining  for  periods  of  from  three  to  ten  days. 
Three  of  them  received  coal ;  the  quantity  supplied  is  unknown.^ 

THE  ALABAM^  GEORGIA,  AND  TUSCALOOSA  AT  THE  CAPE  OF  GOOD  HOPE. 

Concerning  the  visits  of  the  Alabama,  the  Georgia,  and  the  Tuscaloosa 
The  Alabama,  Geor-  to  thc  Capc  of  Good  Hopc  iu  August  aud  September, 
,io,andTi«c«i;>o«.  13^3^  cvcry  material  particular  has  been  placed  before  the 
arbitrators  in  the  Case  of  Great  Britain,  nor  is  there  anything  on  the 
subject  in  the  Case  of  the  United  States  which  seems  to  call  for  a  further 
reply  than  will  be  found  in  the  statement  of  facts  thus  given.  The 
grounds  have  been  stated  on  which  it  was  considered  by  Her  Majesty's 

*  Appendix  to  British  Case,  vol.  v,  p.  226. 
-» Ibid.,  p.  32. 
3  Ibid.,  p.  231. 
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government  that  the  governor  and  his  legal  advisers  had  been  in  error 
in  determining  that  the  Tnscaloosa  mast  be  regarded  as  a  duly  commis- 
sioned ship  of  war.  An  acooant  has  also  been  given  of  the  seizure  of 
that  vessel,  and  of  the  orders  which  were  given  by  the  government  for 
her  release,  on  the  special  groand  that,  the  vessel  having  been  once 
allowed  to  enter  and  leave  the  port  as  a  recognized  ship  of  war,  and  no 
warning  having  been  given  to  the  officer  in  charge  of  her  of  any  change 
of  intention  on  the  part  of  the  authorities,  he  was  fairly  entitled  to  as- 
sume that  she  would  be  again  received  in  the  same  character.  The 
Tuscaloosa  did  not,  however,  return  into  the  hands  of  the  confederate 
government,  but  was  eventually  handed  over  at  the  end  of  the  war  to 
the  United  States  consul  at  Cape  Town.^ 

Of  the  amount  of  coal  supplied  to  the  Georgia  at  the  Gape  of  Good 
Hope  there  is  no  record.  It  would  seem  that  180  tons  were  forwarded 
to  Simon's  Bay  for  the  use  of  the  Alabama  on  the  19th  September,  1863. 
The  Alabama  proceeded  to  the  Indian  Ocean,  and  took  in  a  Aresh  supply 
(250  tons)  at  Singapore  on  the  23d  December.  She  returned  to  the  Cape 
of  Good  Hope  on  the  20th  March,  1864,  and  it  is  stated  in  the  Case  of 
the  United  States  that,  on  the  21st,  she  began  taking  on  board  fresh 
supplies  of  coal.  The  interval  between  the  two  supplies  is  thus  made 
out  to  be  two  days  less  than  three  calendar  months,  and  this  is  adduced 
as  a  ^<  fresh  violation  of  the  duties  of  Great  Britain  as  a  *neutraL'^ 
[117]  The  authority  given  is  a  book  entitled  "  My  Adventures  Afloat,'' 
published  by  Captain  Semmes,  the  commander  of  the  Alabama. 
One  of  the  passages  referred  to  is  as  follows,  (p.  744 :) 

We  entered  Table  Bay  on  the  20th  of  Marcb^  and  on  the  next  day  (t.  «.,  the  2l8t) 
we  had  the  nsnal  equinoctial  gale.    *    *    *    The  gale  having  moderated 
the  next  day,  (i.  «.,  the  22d,)  lighters  came  alongside,  and  we  began  cS^ icti^Hoi^ 
coaling. 

The  Alabama  did  not,  therefore,  begin  coaling  at  Table  Bay  on  the 
21st,  but  on  the  22d  of  March,  1864. 

Agjiin,  on  referring  to  another  book  published  by  Captain  Semmes, 
"  The  Cruise  of  the  Alabama  and  Sumter,"  the  following  passage  is 
found  relative  to  the  visit  of  the  Alabama  at  Singapore,  (p.  234:) 

Tuesday f  Decemher  22. — At  9.30  a.  m.  the  pilot  came  on  board,  and  we  ran  up  to  the 
New  Harbor  alongside  of  the  coaling-depot  and  commenced  coaling. 

And  on  referring  to  the  passage  of  the  "Adventures  Afloat,"  on  the 
same  subject,  it  will  be  found  stated  that  the  "coaling  lasted  ten 
hours.'" 

It  is  proved,  therefore,  from  the  very  authority  quoted  by  the  United 
States,  that  the  Alabama  had  taken  in  her  last  supply  of  coal  not  on 
the  23d  but  on  the  22d  of  December,  1863,  and  that  the  specified 
period  of  three  months  had  exactly  elapsed  before  she  began  taking  in 
a  fresh  supply.  But  if  the  dates  had  really  been  as  alleged,  the  circum- 
stance would  have  proved  nothing  against  the  colonial  authorities,  still 
less  against  Great  Britain.  The  captain  of  the  Alabama  applied  for 
permission  to  coal  on  the  ground  that  he  had  last  coaled  at  Singapore 
on  or  about  the  21st  of  December.  The  governor  and  admiral  could 
have  had  no  means  of  checking  the  date  to  a  single  day,  and  the  per- 
mission was  granted  on  the  faith  of  Captain  Semmes's  statement.  That 
statement  was  in  every  way  consistent  with  probability,  and  with  the 
facts  as  far  as  they  were  or  could  be  known  at  Cape  Town.  It  would 
surely  be  nothing  less  than  ridiculous  that  an  asserted  "  violation  of 


'  British  Case,  p.  115. 

3  Case  of  the  United  States,  pp.  316,  386. 
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the  daties  of  Great  Britain  as  a  neatral "  should  be  found  to  depend  on 
a  doubtful  mistake  of  a  single  day,  on  the  difference  between  lunar  or 
calendar  months,  or  on  the  fact  that  a  particular  February  fell  in  leap 
year. 

There  are  records,  on  the  other  hand,  of  eleven  visits  of  United  States 
men-of-war  to  the  Cape  of  Grood  Hope,  three  of  which  received  coal;  bat 
Her  Majesty's  government  will  only  call  the  attention  of  the  tribunal  to 
one  of  these,  the  Yanderbilt.  This  vessel  obtained  at  the  British  colony 
of  St.  Helena  on  the  18th  of  August,  1863, 400  tons  of  coal.  She  arrived 
at  Simon's  Bay,  Gape  of  Good  Hope,  on  the  3d  of  September,  rather 
more  than  a  fortnight  afterward,  and  remained  until  the  11th,  taking 
on  board  1,000  tons  of  coal.  She  visited  the  British  colony  of  Mauntias 
a  fortnight  later,  on  the  24th  of  the  same  month,  and  there  remained 
till  the  10th  of  October,  shipping  a  fresh  supply  of  618  tons.  On  the 
22d  of  that  month,  only  twelve  days  after  her  departure  from  Mauritius, 
she  re-appeared  at  Cape  Town,  and  her  commander  applied  for  permis- 
sion to  remain  five  or  six  working  days,  for  the  purpose  of  making: 
necessary  repairs,  and  also  to  get  a  supply  of  fuel.  The  governor,  as 
the  captain  reports,  "took  a  day  to  decide,"  and  then  replied,  granting 
the  permission  for  the  Yanderbilt  to  remain  in  harbor,  but  stating 
that  he  did  not  think  his  insti*uctions  would  admit  of  his  giving  permis- 
sion to  her  to  coal,  espexjially  as  it  was  notorious  that  the  three  supplies 
so  recently  received  had  been  expended  in  cruising.^  She  thus  committed 
in  six  weeks  two  apparently  deliberate  breaches  of  the  regulations,  and 
attempted  a  third.  The  case  of  the  Yanderbilt  does  not  certainly  show 
any  hostile  rigor  on  the  part  of  the  authorities  at  the  British  colonies 
which  that  vessel  visited. 

RECAPITULATION. 

Her  Majesty's  government  has  now,  it  is  believed,  examined  all  the 
instances  brought  forward  in  the  Case  of  the  United  States 
Recapitulation.  ^  support  thc  charge  of  "excessive  hospitalities"  on  the 
part  of  British  authorities  to  confederate  cruisers  and  of  "  discourtesies 
to  vessels  of  war  of  the  United  States."  The  examination  has  shown, 
how  groundless  is  that  charge,  and  with  how  little  reason  it  can  be  said 
that  the  rules  laid  down  as  to  the  treatment  of  belligerent  vessels  "  were 

often  utterly  disregarded"  in  the  case  of  confederate  ships  of 
[118]    war,  and  •"  rigidly  enforced  against  the  United  States."    A  few 

words  only  require  to  complete  the  comparison.  During  the 
course  of  the  civil  war  ten  confederate  cruisers  visited  British  ports. 
The  total  number  of  such  visits  was  twenty-five,  eleven  of  which  were 
made  for  the  purpose  of  effecting  repairs.  Coal  was  taken  in  at  sixteen 
of  these  visits,  and  on  sixteen  occasions  the  limit  of  stay  fixed  by  the 
regulations  was  exceeded.  In  one  of  these  cases,  however,  the  excess 
was  no  more  than  two  hours,  and  in  another,  the  delay  was  enforced  in 
order  to  allow  twenty-four  hours  to  elapse  between  the  departure  of  a 
United  States  merchant-vessel  and  that  of  the  confederate  cruiser.  On 
the  other  hand,  the  returns  which  have  been  procured  of  visits  of  United 
States  vessels  of  war  to  ports  of  Great  Britain  and  the  colonies,  though 
necessarily  imperfect,  show  an  aggregate  total  of  228  such  visits.  On 
thirteen  of  these,  repairs  were  effected;  on  forty-five  occasions  supplies 
of  coal  were  obtained;  and  the  twenty-four  hours'  limit  of  stay  was 
forty-four  times  exceeded.    The  total  amount  of  coal  obtained  by  con- 

^Appendix  to  Case  of  the  United  States,  vol.  vi,  pp.  145, 146. 
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federate  crnisers  in  British  ports  daring  the  whole  coarse  of  the  civil 
war,  thoagh  it  caanot  be  ascertMned  with  accaraey,  may  be  estimated 
to  have  amoanted  to  aboat  2,800  tons.  The  aggregate  amoant  similarly 
supplied  to  vessels  of  the  United  States  cannot  be  estimated,  from  the 
want  of  data  as  to  the  supplies  in  many  cases,  but  those  cases  only  in 
which  the  quantities  are  recorded  show  %  total  of  over  5,000  tons ;  and 
this  notwithstanding  the  United  States  Navy  had  free  access  to  their 
own  coaling-depots,  often  close  at  hand.  In  one  case  noticed  above,  a 
vessel  of  war  of  the  United  States,  the  Vanderbilt,  alone  received  2,000 
tons  of  coal  at  different  British  ports  within  the  space  of  less  than  two 
mouths,  being  more  than  two-thirds  of  the  whole  amoant  obtained  from 
first  to  last  by  confederate  vessels. 

It  has  been  seen  that  of  the  three  instances  in  which  the  United 
States  assert  that  confederate  vessels  were  allowed  to  coal  in  contra- 
vention of  the  rules  of  January  31, 1862,  one  alone,  the  coaling  of  the 
Florida  at  Barbados,  can  in  any  way  be  considered  a  departure  from 
those  rules,  and  that  only  in  a  limited  sense. 

Other  instances  of  infractions  of  the  rules  by  United  States  vessels 
are  known  to  have  occurred  besides  that  of  the  Vanderbilt  The  case 
of  the  Tuscarora  has  already  been  alluded  to.  The  Kearsarge,  after 
receiving  91  tons  or  coal  at  Dover,  on  the  2d  of  August,  1864,  coaled 
again  at  Barbados,  on  the  23d  of  October.  The  Sacramento  took  in  87^ 
tons  at  Cork  between  the  28th  July  and  the  1st  August,  in  that  year. 
She  obtained  25  tons  more  at  Plymouth,  on  the  16th  of  August,  and  30 
tons  more  were  sent  out  to  her  from  Dover  by  the  United  States  consul, 
in  a  vessel  which  left  without  clearance  for  the  purpose,  on  the  23d  of 
the  same  month.  It  was  not  thought  necessary  to  take  any  notice  of 
this  occurrence  at  the  time,  but  a  regulation  was  afterward  made  to 
prevent  such  a  practice  being  resorted  to  in  the  future  for  the  purpose 
of  evading  the  regulations.  The  United  States  vessel  Wyoming  made 
use  of  the  port  of  Hong-Kong  in  a  similar  manner,  anchoring  just  out- 
side of  British  waters,  and  obtaining  coal  and  supplies.in  boats.  This 
she  did  in  February,  1863,  and  again  in  February,  1864.  On  the  second 
occasion  she  is  believed  to  have  anchored  within  the  British  limits.  She 
obtained  165  tons  of  coal,  having  been  supplied  in  the  previous  Decem- 
ber with  120  tons  at  the  British  colony  at  Labuan ;  and  this,  although 
there  was  a  depot  for  the  United  States  at  Macao.  The  Narraganset 
again  is  recorded  to  have  coaled  twice  within  three  months  at  Esqui- 
maux Point,  in  British  Columbia — once  on  the  23d  of  November,  1863, 
the  second  time  in  January,  1864.^ 

Her  Majesty's  government  wishes  to  be  understood  as  quoting  these 
instances  not  in  recrimination  but  in  self-defense.  There  may  not  im- 
probably have  been,  in  some  of  these  cases,  reasons  to  excuse  a  depart- 
ure from  the  strict  letter  of  the  regulations.  All  that  is  sought  to  prove 
is  that  those  regulations  were  not  enforced  against  the  vessels  of  the 
United  States  in  any  invidious  manner;  that  the  officers  of  the  United 
States  Navy  were  treated  with  courtesy  and  leniency,  even  when,  on 
some  occasions,  their  conduct  did  not  show  any  very  scrupulous  respect 
for  the  conditions  on  which  the  hospitality  of  British  potts  was  extended 
to  them ;  and  that  the  facts  by  which  the  United  States  seek  to  prove 
a  lax  observance,  to  their  disadvantage,  of  the  duties  of  neutrality, 
might  with  more  justice  be  invoked  in  support  of  a  directly  opposite 
conclusion. 


1  See  Beturu  of  visits  of  United  States  vessels  to  British  ports.    Appendix  to  Brit- 
ish Case,  vol.  v,  pp.  288,  233,  234. 


Digitized  by 


Google 


362  TREATY   OF   WASHINGTON. 

Her  Majesty's  government  will  ask  the  tribanal  to  suppose  the  case 
reversed — ^that  the  vessels  of  the  Confederate  States  had  been  allowed 
the  indalgences  which  were  shown  to  those  of  the  United  States,  and 
that  United  States  vessels  had  been  subjected  to  ^Nreoautioas  such  as 
were  often  enforced  agiuust  confederate  cruisers.  A  moment's  reflectioa 
will  show  that,  if  complaints  and  claims  are  to  be  made  on  such  grounds, 
the  United  States  would  have  had  much  more  reason  to  make  them  on 
such  a  supposition  than  they  have  under  the  circumstances  as  they 

really  stand. 
[119]       *Her  Majesty's  government  regrets  to  have  been  compelled  to 

lay  before  the  tribunal  in  this  section  a  number  of  details  which 
have  so  slight  a  bearing  on  the  questions  referred  to  it,  and  many  of 
which  are  so  trivial  in  themselves.  But  it  was  due  to  the  arbitrators,  as 
well  as  to  the  United  States,  that  this  long  series  of  accusations  shop  Id 
not  be  left  unanswered. 

COURSE  PURSUED  BY  OTHER  COUNTRIES. 

Before  quitting  this  subject,  it  may  be  well  to  notice  briefly  the  course 

cn«n»p«r.aedby  which  was  puTsucd  uudcr  similar  circumstances  by  other 

oihercounthc       govemmeuts,  whose  conduct  the  United  States  have  placed 

in  contrast  with  that  of  Great  Britain,  and  against  whom  they  declare 

that  they  have  no  serious  cause  of  complaint^ 

1.  To  instance,  in  the  first  place,  the  conduct  of  the  Netherlands.  The 
Hoiuod.  Sumter  twice  visited  the  ports  of  Dutch  possessions  in  the 

"""•"^  East  Indies  within  the  space  of  six  weeks ;  that  of  Saint 

Anne's,  Cura9oa,  on  the  13th  July,  1861  j  that  of  Paramaribo  on  the 
19th  August.  On  the  first  occasion  she  remained  eight  days  in  port ; 
on  the  second,  eleven  days.  In  both  instances  she  took  in  more  than 
100  tons  of  coal.  At  the  British  port  of  Trinidad  the  Sumter  remained 
only  six  days  and  took  in  only  80  tons  of  coal.  The  United  States 
Government  addressed,  as  Mr.  Seward  said,  "  very  serious  remon- 
strances" to  the  Netherlands  government  on  the  subject.^  The  essence 
of  those  remonstrances  was,  that  the  Sumter  was  not  merely  a  privateer, 
but  a  pirate.  The  Netherlands  government,  on  the  other  hand,  main- 
tained that  she  wa«  a  ship  of  war.  It  decided,  however,  to  issue  orders 
that  no  armed  vessel  of  either  belligerent  should  be  allowed  to  remain 
more  than  forty-eight  hours  in  Dutch  ports,  or  to  take  in  more  coal  than 
would  be  sufficient  for  twenty-four  hours'  consumption.  Although  the 
United  States  Government  was  expressly  warned  that  this  restriction 
must  apply  to  vessels  of  their  Navy,  as  well  as  to  those  of  their  opponents, 
the  regulation  was  accepted  as  satisfactory,  until  applied  to  a  United 
States  ship,  the  Iroquois,  which  touched  at  Oura^oa  in  November,  1861. 
On  learning  the  restrictions  placed  upon  his  visit,  the  commander  of 
the  Iroquois  declined  to  enter  the  port  upon  such  terms,  and  in  this 
decision  he  was  sustained  by  his  Government,  who  called  for  a  repeal  of 
the  obnoxious  regulation.  The  Netherlands  government,  it  appears,  had 
already  revoked  the  regulation,  at  the  instance  of  the  governor  of  Cura- 
90a,  and  they  explained  that  no  restrictions  would  in  future  be  placed 
on  the  stay  or  supplies  of  American  men-of-war  in  Dutch  ports.^  The 
United  States  Government,  however,  were  not  satisfied.  In  February, 
1862,  Mr.  Seward  again  directed  the  United  States  minister  at  The 
Hague  to  call  attention  to  the  "  subject  of  the  intrusion  of  piratical 
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American  vessels  seeking  shelter  in  the  ports  of  the  Netherlands  and 
their  colonies." 

If  [he  said]  jon  cannot  obtain  a  decree  excladin^  them  altogether,  it  is  thought 
that  the  government  will  have  no  hesitation  in  restoring  the  restrictive  policy  which 
was  adopted  by  it  under  the  representation  of  its  foreign  affikirs  by  Baron  Van  Zaylen> 

The  Netherlands  minister  for  foreign  affairs  replied,  in  a  long  and  able 
note,  in  which  he  once  more  jnstifi^  the  attitude  of  his  country',  and 
declined  to  retnm  to  the  former  policy  of  restriction. 

In  this  regard  [he  wrote]  I  permit  myself  to  observe  to  yon,  that  I  could  not 
nnderstand  how  your  government  could  desire  the  re-establishment  of  measures  whicb 
aotoaUy  were,  and  would  again,  be  applicable  to  both  parties,  and  which  were  at  the- 
tlme  the  cause  whv  the  Union  ship  Iroquois  would  not  enter  the  ^rt  of  Curagoa  under 
the  rule  of  the  said  restrictive  measures.  *  *  If  the  instructions  given  before  the- 
month  of  Decelnber,  1861,  were  now  returned  to,  the  ^vemment  of  the  Netherlands> 
might  not  only  be  taxed,  with  good  reason,  with  trifling,  but  would  hurt  its  own 
interests,  as  well  as  those  of  the  Union,  considering  that  tne  consequence  of  the  said 
instructions  would  be,  as  has  been  remarked  in  the  communication  ot  Baron  de  Zuylen, 
dated  October  29, 1861,  that  the  vessels  of  war  of  the  United  States,  also,  could  no 
longer  be  able  to  sojourn  in  the  Netherland  West  Indian  ports  more  than  twice  twenty- 
four  hours,  nor  supply  themselves  with  coal  for  a  run  of  more  than  twenty-four  hours.^ 

It  is  difficult  to  understand  on  what  ground  Oreat  Britain  is  to  be  held 
liable  for  the  acts  of  the  Sumter,  while  the  course  pursued  by  Holland 
is  considered  to  give  the  United  States  no  serious  cause  of  complaint. 
On  looking  for  the  reasons  assigned,  they  are  found  to  be  as  fol- 
lows: 

[120]    *  The  government  of  the  Netherlands  forbade  privateers  to  enter  its  ports,  and 
warned  the  inhabitants  of  the  Netherlands  and  the  King's  subjects  abroad  not  to- 
accept  letters  of  marque.    The  United  States  have  no  knowledge  that  these  orders^ 
were  disobeyed.^ 

Her  Majesty's  govern raent  are  not  aware  that,  among  the  nnmerous- 
charges  brought  against  Great  Britain  in  the  Case  of  the  United 
States,  it  is  anywhere  alleged  that  a  privateer  of  either  party  entered 
a  British  port,  or  that  any  British  subject  accepted  a  letter  of  marque 
during  the  war.  It  is  indeed  true  that  in  official  correspondence  and 
in  other  documents  and  speeches  during  the  war,  it  was  the  common 
practice  of  the  Government  and  the  citizens  of  the  United  States  to» 
apply  to  the  confederate  cruisers  the  denomination  of  "privateers"  as 
well  as  that  of  "pirates;"  but  it  is  certain  that  none  of  these  cruisers 
were  privateers  in  the  legal  and  only  proper  sense  of  that  term. 

2.  Let  us  now  turn  to  the  course  adopted  by  Brazil.  The  Sumter, 
after  leaving  Paramaribo,  touched  at  the  port  of  San  Juan  ^^^^ 

de  Maranham,  where  she  remained  ten  days,  and  took  in 
100  tons  of  coal.  The  United  States  consul  at  that  port  addressed  a 
protest  to  the  governor,  but  the  latter  replied  that  the  Sumter  must  be 
regarded  as  a  belligerent  vessel,  and  as  such  allowed  to  supply  herself 
with  coal.  A  long  correspondence  followed  between  the  Brazilian 
government  and  the  United  States  minister,  who  denounced  the  con- 
duct of  the  president  of  the  province  of  Maranham  as  "  an  unfriendly 
act  toward  the  United  States,  and  a  gross  breach  of  neutrality,"*  but 
the  Brazilian  government  maintained  that  their  officer  had  been  right,, 
that  the  Confederate  States  must  be  regarded  as  belligerents,  and  the 
Sumter  as  a  ship  of  war.  When,  in  June,  1862,  after  more  than  seven 
months'  discussion,  the  Marquis  d'Abrantes,  who  had  recently  become 
Brazilian  minister  for  foreign  affairs,  wrote  to  terminate  the  controversy,. 
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and  observed  that  nothing  had  resulted  to  alter  the  relations  of  friend- 
ship and  good  understanding  between  the  two  countries,  the  United 
States  minister  at  once  replied  in  a  note,  of  which  he  stated  the  sole 
object  to  be,  ^^  to  point  out  that,  so  far  from  nothing  having  occurred  to 
-disturb  the  good  feeling  upon  which  are  based  the  friendly  relations 
between  the  United  States  and  Brazil,  the  whole  course  of  your  prede- 
cessor in  relation  to  the  visits  of  the  pirate  Sumter  to  Maranham,  and 
the  present  attitude  of  Brazil  toward  the  piratical  vessels  belonging  to 
the  rebel  States  and  to  our  own  national  vessels,  is  considered  by  the 
Government  of  Washington  untenable,  uiyust,  and  intolerable."  In  a 
dispatch  which  had  already  been  communicated  to  the  Brazilian  govern- 
ment, Mr.  Seward  had  urged  that  further  restrictions  should  be  placed 
on  the  stay  of  confederate  cruisers  in  Brazilian  ports.  The  passage  to 
this  effect,  which  the  United  States  minister  again  brought  to  the 
notice  of  the  Brazilian  government,  was  as  follows : 

In  the  mean  time  it  is  proper  to  remark  that  every  maritime  power  which  has  recog- 
Dized  the  insurgents  as  a  belligerent,  except  Brazil,  has,  on  the  other  hand,  adopted 
stringent  means  to  prevent  the  entrance  of  piratical  vessels  into  their  harbors,  except 
in  distress,  and  has  forbidden  them  remaining  there  more  than  twenty-four  hours,  or 
receiving  supplies  which  would  enable  them  to  renew  depredations  upon  our  com- 
merce. 

The  United  States  do  not  say  that  such  measures  on  the  part  of  Brazil  would  be 
satisfactory,  nor  can  they  consent  to  ask  Brazil  for  less  than  tne  absolute  exclusion  of 
pirates  from  her  harbors.  Yet  such  measures,  if  adopted,  would  bring  Brazil  upon 
the  same  ground  in  relation  to  the  United  States  which  is  occupied  by  other  maritime 
powers,  and  thus  would  mitigate  the  discontent  which  you  are  authorized  to  express.^ 

With  this  request  the  government  of  Brazil  did  not  think  fit  to  comply. 
The  regulations  issued  by  it  in  August,  1861,  did  not  restrict  the  stay 
of  belligerent  vessels  in  Brazilian  ports,  unless  they  came  in  with  prizes. 
The  regulations  also  permitted  the  taking  in  of  victuals  and  naval  pro- 
visions, indispensable  for  the  continuation  of  the  voyage,  without 
placing  any  specific  limit  on  such  provisions,  or  fixing  any  period  within 
which  a  fresh  supply  should  not  be  granted.  The  Brazilian  minister  for 
foreign  affairs  called  the  attention  of  the  United  States  minister  to  the 
principles  of  neutrality  laid  down  in  these  regulations  as  ^^  being  per- 
fectly identical  with  those  which  are  adopted  and  followed  by  other 
maritime  powers.''* 

In  April  and  May,  1863,  the  Florida,  Georgia,  and  Alabama  visited 
different  ports  of  Brazil,  and  remained  there  for  some  time  coaling  and 
repairing.  The  Alabama,  having  made  captures  within  the  territorial 
waters  of  Brazil,  in  the  neighborhood  of  the  island  of  Fernando  de 
Noronha,  was  ordered  by  the  president  of  Pemambuco,  on  the  27th  of 

April,  to  put  to  sea  within  twenty-four  hours,  and  left  accord- 
[121]    ingly.    She  re-appeared,  however,  in  *the  harbor  of  Bahia  on  the 

11th  of  May,  and  remained  there  fourteen  days.  These  proceed- 
ings gave  rise  to  further  remonstrances  on  the  part  of  the  United  States 
minister,  who  protested  against  any  of  the  three  vessels  being  admitted 
into  Brazilian  ports,  and  maintained  that  the  Alabama  should  have 
been  seized  and  detained  at  Bahia.  The  Brazilian  government  replied 
that  the  course  pursued  toward  these  vessels  had  been  right ;  that 
they  must  be  received  on  the  same  terms  as  cruisers  of  the  United 
States ;  and  that  the  president  of  Bahia  could  not  do  otherwise  than 
receive  the  Alabama  in  that  port  in  the  absence  of  positive  evidence  of 
her  having  infringed  the  neatrality  of  Brazil.  This,  it  was  stated,  was 
not  forthcoming  at  the  time,  the  investigation  of  the  subject  being  still 
in  progress. 
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Instractions  were,  however,  issaed  by  the  government  of  Brazil,  in 
June,  1863,  defining  the  constrnction  to  be  placed  on  the  regulations  of 
August,  I06I,  and  the  precautions  to  be  taken  for  their  observance. 
With  regard  to  the  limitation  of  supplies  to  such  as  were  necessary  for 
the  continuation  of  the  voyage,  it  was  stated  that  this  provision  pre- 
supposed that  the  vessel  was  bound  for  some  port.  Such  presupposition^ 
would  not  hold  good  If  the  same  vessel  should  seek  to  enter  a  port  re- 
peatedly, or  if,  after  having  procured  supplies  in  one  port,  she  should 
enter  another  immediately  afterward  under  the  same  pretext,  except  iih 
the  case  of  overruling  necessity.  Any  vessel  committing  a  violation  of 
neutrality  was  to  be  at  once  compelled  to  leave  the  waters  of  Brazil ;. 
and  the  Alabama,  having  been  guilty  of  acts  of  this  nature,  was  not 
again  to  be  received  in  any  port  of  the  empire. 

The  Florida,  against  which  no  such  breach  of  neutrality  had  been 
charged,  returned  to  Brazil  in  August,  1864,  and  at  Bahia  was  again 
received  as  a  vessel  of  war. 

It  will  be  seen,  then,  that  the  principles  on  which  the  regulations  of 
the  Brazilian  government  were  framed  were  the  same  in  substance  as- 
those  applied  by  Great  Britain.  It  was  considered  that  confederate 
vessels  must  be  received  on  the  same  footing  as  those  of  the  United 
States ;  that  they  must  be  allowed^ the  supplies  necessary  for  the  voyage 
on  which  they  were  engaged ;  that  the  seizure  or  detention  of  such  a 
vessel  would  be  a  breach  of  neutrality;  and  that,  to  justify  even  her 
dismissal  from  a  Brazilian  port,  evidence  of  a  violation  of  Brazilian 
neutrality  committed  by  her  as  a  belligerent  vessel  must  first  be  obtained. 

On  these  conditions  the  Sumter,  Florida,  Oeorgia,  and  Alabama,, 
were  admitted  to  Brazilian  ports.  The  last-named  vessel  having  cap- 
tured and  burnt  prizes  within  the  waters  of  Brazil,  instructions  were 
issued  to  exclude  her  for  the  future.  A  similar  prohibition  was  issued 
against  the  Shenandoah,  not  from  any  doubt  as  to  her  status  as  a  ship 
of  war,  but  on  the  ground  that  her  commander  had  violated  the  seal  of 
the  Brazilian  consulate.  In  neither  case,  however,  did  any  occasion 
occur  for  enforcing  the  prohibition,  as  the  Alabama  did  not  return  to 
the  coast  of  Brazil  after  she  left  Bahia,  nor  did  the  Shenandoah  ever 
visit  a  Brazilian  port. 

3.  ^<The  Bussiau   government,"  it  is   said  by  the   United   States,. 
"  ordered  that  even  the  flag  of  men-of-war  belonging  to  the 
seceded  States  must  not  be  saluted.''^ 

Her  Majesty's  government  itself  issued  similar  orders  addressed  to* 
all  governors  of  British  colonies.^    These  orders  were  as  follows : 

[Circular.] 

Downing  Street,  January  11, 1864. 
Sir  :  Her  Majesty's  governroeDt  have  had  occasion  to  consider  whether  salntes  can* 
properlj  be  exchanged  between  the  forts  in  Her  Mi^esty's  colonies  and  vessels  of  wav 
of  the  Confederate  States. 

I  have  to  instruct  you  that,  in  case  the  commander  of  any  such  vessel  should  offer  you 
a  salute,  it  will  be  your  duty  to  decline  it;  and  that  if  the  salute  should  be  fired  without 
having  been  previously  offered,  it  should  not  be  returned. 

In  each  case  the  commander  of  the  vessel  should  be  informed  that  the  reason  for  de- 
elining  to  receive  or  return  such  salutes  is,  that  the  Confederate  States  have  not  been 
acknowledged  by  this  country  otherwise  than  as  belligerents. 
I  have,  Ac, 
(Signed)  NEWCASTLE. 


<  Case  of  the  United  States,  p.  464. 
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The  incident  which  gave  occasion  to  this  is  stated  in  the  Case  of  Great 
Britain,  page  70. 

4.  The  French  aathorities  received  the  Sumter,  Florida,  Alabama,  and 
Kmocc  Georgia  in  French  ports  on  the  footing  of  men-of-war,  and 

"'"^*  allowed  them  to  take  in  supplies  of  coals  and  provisions. 

The  Florida  and  Georgia  were  allowed  to  remain  several  months  at  Brest 
and  Cherbourg  repairing.  When  the  United  States  minister  at  Paris 
protest^  against  the  Florida  receiving  repairs  of  her  machinery, 
[122]  on  the  ground  that  she  was  a  good  ^sailer,  M.  Drouyn  de  Lhuys 
replied  that  "if  she  were  deprived  of  her  machinery  she  would  be 
pro  tanto  disabled,  crippled,  and  liable,  like  a  duck  with  its  wings  cut, 
to  be  at  once  caught  by  the  United  States  steamers.  He  said  it  would 
be  no  fair  answer  to  say  the  duck  had  legs,  and  could  walk  or  swim.* 
He  further  justified  the  permission  given  to  her  to  repair  in  a  govern- 
ment dock,  there  being  no  commercial  dock  at  Brest.  The  Florida  hav- 
ing discharged  seventy  or  seventy-five  men  after  she  came  into  Brest, 
the  French  government  decided  not  to  issue  any  order  prohibiting  an 
accession  to  her  crew  while  in  port,  inasmuch  as  such  accession  was 
necessary  to  her  navigation.'* 

Attention  has  been  called  in  the  Case  of  the  United  States  to  the  treat- 
The  R,  -hinnock  ^^^^  ^^  ^^®  Rappahanuock  at  Calais,  as  forming  a  contrast 
The  Rappahannock.  ^  ^^^  rcceptlou  of  confedcrate  vessels  in  British  ports.^  This 
vessel,  an  old  dispatch-boat,  originally  called  the  Victor,  had  been  sold 
out  of  the  British  Navy  as  worn  out  and  unserviceable.  She  appears  to 
have  passed  from  the  hands  of  her  purchasers  into  those  of  agents  of 
the  Confederate  States,  who,  fearing  discovery,  hurriedly  carried  her  off 
in  a  condition  unfit  for  sea,  and  took  her  into  the  harbor  of  Calais  as  a 
confederate  ship  of  war,  though  neither  equipped,  manned,  nor  armed. 
The  United  States  minister  at  Paris  urged  that  this  was  an  exceptional 
case,  and  such  in  fact  it  was.  Writing  to  M.  Drouyn  de  Lhuys  on  the 
4th  December,  1863,  he  said : 

It  is  quite  evident  that  this  vessel  occupies  a  position  which  differs  from  either  the 
Florida  or  Creorgia.  She  has  left  her  port  on  the  other  side  of  the  channel  voluntarily, 
without  papers,  and  ran  directly  across  to  a  neighboring  port,  within  which  she  hopea 
to  be  protected  until  her  equipment  is  completed,  and  her  officers  and  crew  ready.  Oq 
this  statement  of  facts  no  argument  is  necessary  to  show  that  permission  from  the 
French  authorities  to  carry  out  her  purpose  would  be  a  violation  of  neutrality.* 

The  French  government  replied  that  the  Kappahannock  appeared  to 
have  been  compelled,  by  unforeseen  circumstances,  to  take  refuge  in 
French  waters ;  that  she  could  not  therefore  be  refused  an  asylum,  but 
that  the  facilities  accorded  to  her  would  be  limited  strictly  to  what  was 
required  for  the  equipment  and  seaworthiness  of  an  ordinary  vessel  of 
commerce.  The  United  States  minister  continued  to  urge  the  excep- 
tional nature  of  the  case,  and,  in  deference  to  his  representations,  special 
precautions  were  taken  to  prevent  any  warlike  equipment  of  the  vesseL 
It  was  decided  that  she  should  not  be  allowed  to  depart  without  first 
obtaining  permission,  and,  in  order  to  guard  against  any  attempt  of 
such  a  kind,  a  gun-boat  was  stationed  to  watch  her.  The  repairs  were 
proceeded  with,  and  changes  were  made  among  the  crew,  without  adding 
to  their  number,  for  some  time.  Subsequently,  however,  it  was  discov- 
ered that  her  crew  had  been  nearly  doubled,  and  the  permission  for  h^ 
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departure  was  on  this  account  provisionally  refused.  As  she  had  been 
quite  unfitted  for  war  on  her  arrival,  these  measures  rendered  her  prac- 
tically useless  for  the  confederate  service,  and  her  officers  determined 
to  abandon  the  attempt  to  employ  her,  and  to  leave  her  in  the  port  of 
Calais.^ 

Attention  has  also  been  called  to  the  case  of  the  confederate  steam- 
ram  Stonewall.  That  vessel  was  one  of  six  ships  built  for 
the  confederate  government  in  France  under  a  contract  with 
Captain  Bullock,  to  be  paid  for  out  of  the  proceeds  of  the  confederate 
loan  issued  through  the  agency  of  Messrs.  Erlanger  in  Paris.  According 
to  French  law,  the  permission  of  the  government  is  required  before  ves- 
sels constructed  in  French  ports  can  be  armed  for  war,  and  this  permis- 
sion M.  Arman,  the  builder  of  the  vessels,  had  procured,  on  the  pretext 
that  they  were  intended  for  emj^oyment  in  the  China  seas.  When  the 
United  States  minister  laid  evidence  before  the  French  government  of 
the  reai  purpose  for  which  these  vessels  were  designed,  the  authorization 
to  arm  them  was  withdrawn,  and  an  assurance  was  given  that  they 
should  not  be  allowed  to  pass  into  the  hands  of  the  confederate  govern- 
ment. M.  Arman  was,  however,  allowed  to  proceed  with  the  construc- 
tion of  them,  and  they  were  eventually  disposed  of  to  different  neutral 
governments.  One  of  them  was  sold  conditionally  to  the  Danish  gov- 
ernment, but  rejected  by  the  officer  appointed  by  that  government  to 
inspect  her  at  Bordeaux,  as  not  coming  within  the  terms  of  the  contract. 
Permission  was  obtained  to  send  her  to  Copenhagen,  from  whence,  the 
Danish  Government  having  confirmed  the  decision  of  their  officer,  she 
returned  to  the  French  coast,  shipped  a  crew,  arms,  and  a  supply  of  coal 
at  the  small  island  of  Houat,  off  St.  Nazaire,  and  proceeded  on  her  voy- 
age as  the  confederate  steamer  Olinde  or  Stonewall.  The  United 
[123]  States  minister  at  Paris  thought,  probably  with  justice,  *that 
there  were  grounds  for  believing  that  the  intention  of  using  her 
for  the  confederate  service  had  been  formed  before  she  left  France,  and 
that  the  sending  her  to  Copenhagan  was  a  mere  pretext ;  and  the  French 
government  ordered  an  investigation  into  the  circumstances;  but  it  ex- 
pressly disclaimed  any  responsibility  for  what  had  occurred,  and  de- 
clined to  interfere  to  procure  the  detention  of  the  Stonewall  in  the 
Spanish  port  of  Ferrol,  to  which  she  had  proceeded. 

5.  The  Stonewall  arrived  at  Corunna  on  the  3d  of  February,  1865, 
from  whence  she  removed  to  the  neighboring  port  of  Ferrol.  ^  .  ^^  ^^^^^ 
In  January,  1862,  when  the  Sumter  arrived  in  the  i)ortof  *'*'"""  ^'*'*"*'* 
Cadiz,  the  Spanish  government  had  decided  that  she  must  be  allowed  to 
make  such  repairs  as  were  absolutely  necessary,  and  had  for  that  pur- 
pose allowed  her  to  be  placed  in  a  government  dock  for  two  days,  not- 
withstanding the  protest  of  the  United  States  minister.  The  govern- 
ment came  to  a  similar  conclusion  in  the  case  of  the  Stonewall,  and  she 
remained  at  Ferrol  refitting  for  sea  till  the  24th  of  March. 

The  li^overDment  of  Her  Majesty  [wrote  M.  Beoavides]  conid  not  disregard  the  yoioe 
of  hamanity  in  perfect  harmony  with  the  laws  of  neutrality,  and  does  not  think  they 
are  violated  by  allowing  a  vessel  only  the  repairs  strictly  necessary  to  navigate  with- 
out endangering  the  lives  of  the  crew.- 

The  United  States  war  steamers  Niagara  and  Sacramento  had  in  the 
meanwhile  arrived  at  Corunna,  from  whence  they  kept  watch  on  her 
movements.  From  Ferrol  they  followed  her  to  Lisbon,  the  commander 
of  the  Niagara  considering  the  Stonewall  too  formidable  to  cope  with 
at  sea  in  calm  weather.' 

'  Appendix  to  British  Case,  vol.  ii,  p.  671.  i 

«  Papers  relating  to  Foreign  Affairs,  1865-^66,  part  ii.  P.  524.  jOOQIC 
nbid.,p.521.  «*  ^  ""        j*^      .  5 


368  TREATY   OP    WASHINGTON. 

At  Lisbon  the  Portoguese  government  allowed  her  to  remain  twenty- 
fonr  honrs  and  take  in  a  supply  of  coal.  On  this  latter  point,  the  for- 
eign  minister  of  Portugal  observed,  in  reply  to  the  representations  of 
the  United  States  minister^- 

RegardiDg  the  snpply  of  coal,  aji^aiDst  which  you  insist,  allow  me  to  observe  that 
the  vessel  being  a  steamer,  His  Majesty's  government  coald  not  avoid  with  good  foun- 
dation that  she  should  be  provided  with  that  article,  for  the  same  reason  that  it  could 
not  deny  to  any  sailing-vessel  in  a  dismantled  state  to  provide  itself  with  sails.* 

The  Stonewall  next  proceeded  to  the  Spanish  island  of  Teneriffe,  and 
from  thence  to  Havana,  where  she  arrived  on  the  11th  of  May,  and 
where,  at  the  close  of  the  civil  war,  she  was  surrendered  to  the  Spanish 
authorities  by  her  commander  on  the  payment  of  $16,000.  By  the 
Spanish  government  she  was  handed  over  to  that  of  the  United  States. 
The  latter  repaid  the  sum  expended  in« obtaining  possession  of  her. 

In  the  conduct  of  other  x>ower8,  when  compared  with  that  of  Oreat 
Britain,  there  is  certainly  nothing  to  justify  the  United  States  in  pre- 
ferring claims  against  the  latter  for  undue  partiality  to  confederate 
cruisers,  while  at  the  same  time  disavowing  any  ground  of  complaint 
against  the  former.  It  may  suit  the  United  Stat^  to  give  this  assur- 
ance for  the  purposes  of  the  present  arbitration,  but  no  such  assurance 
can  be  given  for  the  future.  If  the  charge  against  Oreat  Britain  is  to 
be  held  valid  in  the  present  instance,  it  is  impossible  to  say  what  line- 
of  conduct,  however  scrupulous,  however  courteous,  will  protect  a  neu- 
tral power  from  demands  for  compensation  from  one  or  the  other,  or 
even  from  both,  of  two  belligerent  parties. 

»  Papers  relating  to  Foreign  Affairs,  1865-'66,  part  iii,  p.  113. 
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PART  X. 


CONCLUSION. 


RECAPITULATION  OF   THE  ARGUMENT.  FOB  GREAT  BRITAIN. 

Her  Majesty's  government  has  deemed  it  convenient,  both  in  the 
Case  which    it   has    previously    presented,    and    in    this    ?;,„  x.-conciu. 
Counter  Case,  to  place  before  the  arbitrators,  as  clearly  as  •"*°' 
possible,  the  nature  and  general  limits  of  the  questions  th^'^rtiZ^^iriol 
which  they  are  about  to  decide.  **"**  ^"""'*' 

The  comparatively  novel  character  of  these  questions,  the  importance 
of  them,  the  number  and  variety  of  the  facts  which  may  be  supposed  to 
bear  on  them,  appeared  to  make  this  course  not  only  convenient,  but 
necessary;  and  the  necessity  has  been  enhanced  by  a  circumstance 
peculiar  to  this  controversy.  The  war  which  commenced  in  April, 
1861,  and  ended  in  May,  1865,  was  a  civil  war ;  and  it  was  hard,  even 
for  a  government  which  had  again  and  again  proclaimed  itself  neutral 
in  similar  contests  occurring  elsewhere,  to  reconcile  itself  to  the  assump- 
tion, in  its  own  case,  of  the  same  attitude  by  other  nations.  Every 
occasion  on  which  that  neutrality  had  to  be  practically  asserted  was 
painful,  and  perhaps  naturally  painful,  to  the  United  States.  But  neu- 
trality, in  a  war  wholly  or  partly  maritime,  is  not,  and  cannot  be,  as 
regards  maritime  powers,  a  merely  negative  condition.  States,  the  most 
remote  from  the  principal  theater  of  hostilities,  may  yet,  through  their 
shipping,  or  their  colonial  possessions,  be  brought  into  contact  with 
those  hostilities  in  various  parts  of  the  world,  and  questions  will  thus 
arise  which  cannot  be  avoided  or  put  aside  by  mere  inaction.  In  the 
case  of  Great  Britain,  the  points  of  contact,  and  therefore  the  occasions 
of  complaint,  were  greatly  multiplied  by  the  diffusion  of  her  maritime 
interests,  the  magnitude  of  her  commercial  marine,  the  number  of  her 
colonies,  the  activity  of  her  manufacturing  industries,  and  the  almost 
unbounded  liberty  which  her  laws  allow  to  trade.  The  feelings  of 
annoyance  which  the  impartial  neutrality  of  Great  Britain  excited,  in 
many  ways,  and  under  many  circumstances,  in  the  Government  and 
people  of  the  United  States,  were,  it  was  hoped  by  Her  Britannic  Maj- 
esty's government,  almost,  if  not  quite,  forgotten ;  these  were  matters, 
at  all  events,  which  neither  this  government,  nor  probably  any  other, 
would  have  thought  it  right  to  refer  to  any  arbitrators,  however  care- 
fully selected.  But  the  claims  which  are  submitted  to  the  tribunal  are 
of  a  diflfcrent  character.  The  United  States  believes  them  just;  Great 
Britain  believes  them  erroneous.  Both  nations  agree  in  regarding  them 
as  proper  to  be  referred  to  an  independent  and  impartial  decision. 
Hence,  the  importance  of  separating  these  claims  from  the  various  mat- 
ters of  complaint  or  causes  of  dissatisfaction  with  which  they  were  long 
associated  in  the  diplomatic  correspondence  of  the  American  Govern- 
ment and  in  the  minds  of  the  American  people ;  and  of  keeping  plainly  > 
24  A— n  o^ 
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and  steadily  in  view  the  qnestions  with  which  the  tribunal  has  actually 
to  deal,  and  the  facts  and  arguments  which  are  properly  and  directly 
relevant  to  those  questions. 

Adhering  firmly  to  this  distinction,  Her  Majesty's  government  has, 
at  the  same  time,  not  declined  to  meet  and  argue,  within  the  limits  pre- 
scribed by  its  own  self-respect,  and  by  its  view  of  the  proper  scope  of 
the  reference  to  arbitration,  the  wider  issues  which  the  United  States 
have  thought  proper  to  raise. 

Endeavors  were  made  on  the  part  of  the  United  States  to  show  that, 
in  various  matters  which  are  not  referred  to  the  arbitrators,  the  British 
government  had  permitted  violations  of  its  neutrality  in  favor  of  the 
Confederate  States,  while  it  had  been  rigorous  in  refusing  to  the  United 
States  the  enjoyment  of  corresponding  advantages.  The  arbitrators 
were  aske<l  to  draw  from  hence  a  conclusion,  which  it  was  desired  they 
should  apply  to  the  questions  actually  submitted  to  them  for  adjudica- 
tion. 

These  complaints  related  substantially  to  the  traffic  in  arms  and 
munitions  of  war,  and  other  articles  of  commerce,  carried  on  with 
southern  ports,  from  ports  within  the  British  dominions,  and  particu- 
larly from  and  through  that  of  Nassau.  ^  The  United  States  insisted  also 
on  the  fact  that  the  confederate  government  had  agents  in  England 
for  the  purchase  of  what  it  required,  and  employed,  as  financial 
agents,  a  mercantile  house  in  this  country,  to  whom  they  remitted  spe- 
cie and  cotton,  and  through  whom  their  payments  were  made. 
[125]  *But,  on  the  part  of  Great  Britain,  it  has  been  clearly  proved  that 
all  these  complaints  are  groundless.  It  has  been  shown  that  the 
United  States,  equally  with  the  Confederate  States,  resorted  to  Eng- 
land for  necessary  supplies  of  arms  and  munitions  of  war,  and  that 
they  also  had  their  agents  here  for  making  purchases,  as  well  as  for 
their  financial  transactions  and  for  the  disbursement  of  money.  It  has 
been  shown  that  the  traffic  carried  on  with  the  two  communities  (which, 
for  the  time,  they  were)  differed  solely  in  incidental  circumstances, 
which  were  the  natural  result  of  the  overwhelming  superiority  at  sea 
possessed  by  the  United  States,  and  which  imposed  no  peculiar  duties 
on  the  government  of  Great  Britain ;  that  in  all  these  matters  no  favor 
or  accommodation  was  accorded  to  one  which  was  denied  to  the  other; 
and  that  the  real  substance  of  the  complaints  of  the  United  States  is, 
that  Great  Britain  declined  to  assist  by  active  interference  the  more 
powerful  belligerent,  and  to  thwart  the  endeavors  of  the  weaker  to 
obtain  the  necessary  supplies,  and  that  she  from  first  to  last  persevered 
in  holding  an  even  hand  between  the  two.  It  short,  it  is  not  that  she 
departed  from  impartial  neutrality  in  favor  of  the  confederacy,  but  that 
she  refused  to  depart  from  it  in  the  interest  of  the  United  States.  If, 
therefore,  from  this  part  of  the  conduct  of  Her  Majesty's  government, 
a  presumption  is  to  be  applied  to  any  other  part,  the  legitimate  pre- 
sumption is,  not  that  the  government  would  be  discovered  to  deviate 
from  tl^e  line  of  an  impartial  neutrality,  but  that  it  would  scrupnloosly 
and  steadily  adhere  to  that  line. 

Is,  then,  this  presumption  found  to  fail,  when  we  approach  the  ques- 
tions which  are  really  before  the  arbitrators,  and  which  relate  exclu- 
sively to  the  particular  vessels  enumerated  in  the  Case  of  the  United 
States!  Her  Majesty's  government  maintains  that  it  is  not.  In  the 
Case  which  it  has  presented,  and  in  this  Counter  Case,  the  British  govern- 
ment has  fully  stated  to  the  arbitrators  the  measures  adopted  to  pre- 
vent the  equipment  in  its  ports  of  belligerent  ships  of  war,  and  the  de- 
parture from  its  ports  of  vessels  specially  adapted  for  warlike  use  and 
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intended  for  the  naval  service  of  either  belligerent  5  explaining  at  the 
aame  time  the  peculiar  difficnlties  which,  in  a  country  like  Great  Britain, 
must  always  attend  the  enforcement  of  such  a  prohibition,  the  powers 
with  which  the  government  was  armed  by  law,  and  the  restraints  which 
the  law  imposed  on  it — ^restraints  judged  expedient  in  England  for  the 
due  security  of  property  and  civil  liberty  and  for  the  proper  adminis- 
tration of  justice.  All  the  cases  of  alleged  or  suspected  equipment  or 
warlike  adaptation  which  occurred  during  the  war  have  been  stated  in 
order  to  the  arbitrators ;  and  they  have  thus  been  enabled  to  take  a 
connected  view  of  the  manner  in  which  these  cases  were  dealt  with  by 
the  government,  and  the  general  course  which  it  followed  in  regard  to 
them. 

In  connection  with  this  part  of  the  subject  the  question  naturally 
arises,  what  pleasure  of  care  or  diligence  can  reasonably  be  expected  in 
matters  of  this  kind  from  a  neutral  government — or,  to  speak  more  ex- 
actly, ought  to  be  held  due  from  such  a  government  as  a  matter  of  in- 
ternational obligation.  The  United  States  have  attempted  to  furnish  a 
definition  of  this,  which  to  the  British  government  appears  not  only  to 
fail  as  a  definition,  but  to  exact  more  than  neutral  powers  could  safely 
or  rightly  concede,  and  much  more  than  has  ever  been  practiced  by  the 
United  States  themselves.  In  illustration  of  this,  and  for  no  purpose 
of  recrimination  or  reproach,  it  has  been  found  necessary  to  refer  to  the 
past  and  recent  history  of  the  United  States,  not  only  as  being  the 
power  which  now  produces  this  very  strict  definition  of  due  diligence, 
but  as  the  country  which  has  been  the  principal  seat  and  source  of  en- 
terprises, such  as  those  for  which  it  now  seeks  to  make  Oreat  Britain 
responsible.  It  has  been  necessary  to  exhibit  the  striking  contrast  be- 
tween the  course  of  the  American  Government  in  dealing  with  enter- 
prises against  friendly  states  within  its  territory  renewed  again  and 
again,  and  always  with  impunity,  during  a  long  series  of  years,  and  the 
iron  rigor  of  the  rules  it  now  seeks  to  enforce  against  Great  Britain,  the 
perfection  of  administrative  organization  it  seeks  to  exact  from  her. 
The  views  of  Her  Majesty's  government  as  to  what  constitutes  a  rea- 
sonable measure  of  diligence  or  care  have,  in  its  Case  and  Counter  Case, 
been  stated  in  general  terms.  But  this  government  haa  refrained  from 
the  attempt,  in  which  the  United  States,  as  it  conceives,  have  failed ; 
and  it  has  left  the  arbitrators  to  judge  of  the  facts  presented  to  them  by 
the  light  of  reason  and  justice,  aided  by  that  knowledge  of  the  general 
powers  and  duties  of  administrative  government  which  they  possess  as 
persons  long  conversant  with  public  affairs. 

Proceeding  to  the  several  cniisers  to  which  the  claims  of  the  United 
States  relate.  Her  Majesty's  government  has  been  compelled  to  observe, 
in  the  first  place,  that  an  award  against  Great  Britain  as  to  any  one  or 
more  of  them  could  not  be  supported  by  broad  general  allegations,  but 
must  be  founded  on  some  specific  failure  or  failures  of  duty  alleged  and 
proved  in  respect  of  that  ship  or  those  ships  5  in  the  second  place,  that, 
in  deciding  whether  a  failure  of  duty  was  or  was  not  committed,  the 

arbitrators  have  to  consider,  not  what  has  since  been  discovered, 
[126]    or  what  the  members  of  the  tribunal  now  know  respecting  *  these 

ships,  but  the  information  which  the  British  government  actually 
possessed,  or,  by  the  exercise  of  reasonable  care,  ought  to  have  pos- 
sessed, at  the  time.  They  have  to  place  themselves  in  the  situation  in 
which  this  government  then  was,  in  order  to  judge  fairly  whether  it 
failed  in  the  performance  of  its  duties.  As  to  each  vessel,  the  original 
outfit  of  which  is  made  matter  of  complaint,  they  have  to  be  satisfied, 
first,  that  she  was,  in  fact,  armed,  fitted  out,  or  equipped  for  war  within 
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the  British  territory,  or  specially  adapted  within  it  to  warlike  use ; 
secondly,  that  the  Qaeen's  governineDt  had  reasonable  grounds  to  be- 
lieve that  she  was  intended  to  cruise  or  carry  on  war  against  the  United 
States ;  thirdly,  that,  having  such  reasonable  ground  of  belief,  the  gov- 
ernment did  not  use  due  diligence  to  prevent  her  equipment,  or  else  to 
prevent  her  departure.  It  is  not  enough  to  prove  one  of  these  things, 
or  two;  it  is  necessary  to  prove  all  three  of  them.  It  has  been  further 
pointed  out  that,  when  we  speak  of  a  government  having  reasonable 
grounds  of  belief,  (the  matter  in  question  being  the  prevention  of  an 
apprehended  act  by  the  enforcement  of  a  law,)  we  mean  that  it  has  more 
than  a  suspicion  founded  on  general  rumor  or  mere  probabilities;  that 
it  has  reasons,  which  can  be  exposed  in  due  time  to  the  test  of  judicial 
inquiry,  for  such  a  belief  as  is  sufficient  to  justify  it  in  setting  the  ma- 
chinery of  the  law  in  motion. 

In  the  case  of  the  Alabama  it  has  never  been  denied  by  Great  Britain 
that  she  was  a  vessel  specially  adapted  by  her  construction  for  warlike 
use,  nor  that  she  was  thus  constructed  in  a  British  port.  Nor  is  it 
denied  that,  at  the  time  of  her  departure  from  England,  the  govern- 
ment had  obtained  reasonable  ground  to  believe  that  she  was  intended 
for  the  naval  service  of  the  Confederate  States.  But  it  has  been  shown 
that  this  necessary  information  was  not  put  into  the  possession  of  the 
government  or  its  officers  by  the  minister  or  consul  of  the  United  States 
until  a  very  short  time  before  the  departure  of  the  ship,  either  through 
a  want  of  due  diligence  on  their  part,  or  (which  is  more  probable)  be- 
cause they  had  not,  up  to  that  time,  been  able  to  procure  it  themselves. 
It  has  been  shown,  also,  that  no  time  was  lost  by  the  government  in 
consulting  its  legal  advisers  as  to  the  sufficiency  and  credibility  of  this 
evidence,  which  was  a  question  of  reasonable  doubt ;  and  that  the  order 
for  detection  which,  in  the  event,  came  too  late,  was  deferred  only  till 
their  opinion  should  be  obtained.  It  has  been  shown  further  that  the 
information  possessed  by  the  government  related  solely  to  the  vessel 
herself,  which  was  known  to  be  unarmed,  though  adapted  by  her  con- 
struction for  war.  Of  the  intended  dispatch  of  arms  for  her  nothing 
was  known  to  the  government;  nothing  was  known — certainly  nothing 
was  communicated — by  the  olftcials  of  the  United  States.  Her  Mai- 
esty's  government  submits  to  the  arbitrators  that,  on  the  facts  stated 
and  proved,  no  failure  of  duty  has  been  established  against  Great  Britain 
in  respect  of  which  compensation  ought  to  be  awarded  to  the  United 
States. 

In  the  case  of  the  Florida  it  has  been  shown  that  the  British  govern- 
ment had  not,  at  or  before  the  time  of  her  departure  from  England,  any 
reasonable  ground  to  believe  that  she  was  intended  to  cruise  or  carry  on 
war  against  the  United  States,  and  that  no  information  on  which  a 
reasonable  belief  could  be  founded  had,  up  to  that  time,  been  produced 
by  Mr.  Dudley  or  Mr.  Adams.  It  has  been  further  shown  that  she  was 
seized  at  the  Bahamas  by  the  authority  of  the  colonial  government;  and, 
after  a  fair,  open,  and  regular  trial  in  a  court  of  competent  jurisdiction, 
was  released  by  judicial  decree.  And  it  has  been  likewise  shown  that 
the  cruise  in  which  all  her  prizes  were  made  was  commenced  from  the 
confederate  port  of  Mobile,  in  which  port  she  was  manned  and  fitted  out 
for  that  cruise.  Her  Majesty's  government  submits  therefore  that,  in 
respect  of  this  ship,  no  failure  of  duty  has  been  established  against 
Great  Britain  on  account  of  which  compensation  ought  to  be  awarded 
to  the  United  States. 

In  the  cases  of  the  Georgia  and  Shenandoah,  it  has  been  shown  that 
neither  vessel  was  armed,  fitted  out,  or  equipped  for  war,  or  specially 
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adapted,  either  wholly  or  in  part,  for  warlike  use  within  British  terri- 
tory ;  and,  further,  that  Her  Majesty's  government  had  not,  at  the  time 
when  they  respectively  left  England,  any  reasonable  ground  to  believe 
that  they,  or  either  of  them,  were  or  was  intended  to  cruise  or  carry  on 
war  against  the  United  States.  Efforts  have,  it  is  true,  been  made  to 
show  that  the  Shenandoah  was  enabled  to  ship  a  considerable  addition 
to  her  crew  at  Melbourne,  by  the  connivance  or  culpable  negligence  of 
the  colonial  authorities ;  but  this  charge,  which  has  nothing  to  do  with 
the  original  outfit  of  the  ship,  and  is  one  which  from  its  nature  would 
require  to  be  supported  by  the  clearest  evidence,  is  not  so  substantiated, 
and  is,  on  the  contrary,  disproved  by  the  facts.  No  failure  of  duty  has 
been  established  against  Her  Majesty's  government  in  resi>ect  of  either 
of  these  vessels. 

In  the  case  of  the  Tallahassee  amd  Chickamauga,  it  has  been  seen 
that  no  failure  of  duty  has  been  even  alleged,  much  less  proved,  against 
Great  Britain.  These  vessels  were  built,  indeed,  in  England,  but 
[127]  they  were  built  and  used  as  ships  of  commefce;  it  was  by  ♦an 
after-thought  that  they  were  armed  for  war ;  and  their  employ- 
ment as  ships  of  war  lasted  but  a  few  weeks  in  the  one  case,  and  but  a 
few  days  in  the  other.  The^^  were  armed  in,  and  dispatched  from,  a 
confederate  port,  and  to  the  same  confederate  port  they  returned. 

The  Sumter  and  Nashville  were  not  even  built  in  the  Queen's  domin- 
ions, and  in  respect  of  their  original  outfit,  nothing  is  or  can  be  alleged 
against  Her  Majesty's  government.  Setting  aside  some  other  minor 
complaints,  which  will  not  bear  a  moment's  examination,  it  is  suggested 
only  that  they  received  in  British  ports  such  hospitalities  as  were  ex- 
tended to  confederate  vessels  in  general  in  the  ports  of  neutral  nations. 

In  the  case  of  the  Retribution,  the  facts  alleged  show  nothing  more 
than  that  her  commander  contrived  on  one  occasion,  by  fraudulently 
personating  the  master  of  a  prize  captured  by  him,  and  concealing  the 
fact  that  she  was  a  prize,  to  dispose  of  the  cargo  in  a  small  island  of 
the  Bahama  archipelago,  remote  from  the  seat  of  government;  and 
that,  on  another  occasion,  by  means  of  a  fraudulent  conspiracy  with  a 
party  of  "  wreckers,"  he  managed  to  carry  a  prize  into  the  same  place 
and  to  extort,  through  the  wreckers,  from  her  master  and  owners,  a  ran- 
som, under  pretense  of  salvage.  These  facts,  if  proved,  establish  no 
failure  of  duty  against  Great  Britain. 

Her  Majesty's  government  deems  itself  entitled  to  observe  that  the 
later  cases  in  this  list  throw  a  strong  light  upon  the  earlier  ones.  They 
show  very  clearly  what  are  the  views  of  international  obligation  and 
international  justice  on  which  the  claims  of  the  United  States  are 
founded.  If  Great  Britain  is  liable  for  the  captures  of  the  Tallahassee 
and  Chickamauga,  what  necessity  is  there  for  endeavoring  to  show  that, 
in  those  of  the  Florida  and  Alabama,  the  British  government  had  rea- 
sonable ground  to  believe,  or  even  to  suspect,  the  existence  of  an  unlaw- 
ful intefition  f  If  she  is  liable  in  those  of  the  Sumter  and  Nashville,  it 
is  superfluous  to  prove  even  equipment  or  construction  in  British  terri- 
tory. If  she  is  liable  for  the  Retribution,  what  need,  it  may  be  asked, 
of  any  definite  charge,  of  any  proof  or  evidence  at  all ! 

It  must  not  be  forgotten  that,  besides  the  various  cruisers  in  respect 
of  which  claims  are  now  made  by  the  United  States  Government  against 
Great  Britain,  there  were  at  least  ten  others  which  were  fitted  oat  and 
sent  to  sea  from  confederate  ports  in  the  course  of  the  war,  (the  Cal- 
houn, Jefferson  Davis,.  Savannah,  Echo,  Saint  Nicholas,  Winslow,  Tork> 
McRae,  Judah,  and  Petrel ;)  and  that  by  at  least  eight  of  these  depre- 
dations were  committed  upon  the  merchant  shipping  of  the  United 
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States.*  There  were  also  the  Boston  and  the  Sallie,  which  are  included 
(without  any  apparent  reason)  in  the  summary  of  claims  contained  in 
volume  vii  of  the  Appendix  to  the  Case  of  the  United  States,  but  of 
which,  in  the  case  itself,  no  mention  is  made. 

It  will  not  have  escaped  the  notice  of  the  arbitrators  that  the  cases  of 
the  Florida  and  Alabama  occurred  at  a  very  early  period  of  the  war. 
That  of  the  Florida  occurred  in  the  first  year  of  it;  that  of  the  Alabama 
very  soon  afterward,  and  before  the  true  character  of  the  Florida,  or  the 
purpose  for  which  she  was  destined,  was  or  could  be  known  in  England. 
In  dealing  with  a  charge  of  negligence  brought  by  one  nation  against 
another,  this  is  a  material  fact.  A  government  which  finds  itself  com- 
pelled, by  the  outbreak  of  civil  war  in  another  country,  to  assume  the 
character  of  a  neutral,  must  learn,  by  practical  experience,  the  necessity 
for  various  measures  of  precaution  which  were  never  called  for  before. 
The  United  States,  therefore,  find  it  necessary  to  allege  more  than  this» 
and  to  charge  the  British  government  with  a  want  of  promptitude  and 
activity  continue*  after  circumstances  had  proved  this  need  of  unusual 
precautions.  And,  in  connection  with  this  charge,  and  as  a  proof  of  it, 
they  have  dwelt  on  the  fact  that  no  alteration  was  made,  during  the 
war,  in  the  laws  of  Great  Britain,  although  the  Government  of  the 
United  States  is  alleged  to  have  asked  that  these  laws  might  be  made 
more  effective. 

Her  Majesty's  government  has  to  observe  upon  this  point  that  the 
United  State*  have  failed,  or  forborne,  to  point  out  wherein  the  law  of 
Great  Britain  required  alteration,  and  this  for  a  very  plain  reason. 

The  law  of  Great  Britain  on  this  subject  was  stricter  and  more  com- 
prehensive in  some  of  its  prohibitions,  and  more  severe  in  some  of  its 
penalties,  than  the  corresponding  law  of  the  United  States;  and,  except 
in  those  points  in  which  the  British  law  was  of  superior  efiiciency,  both 
were  substantially  the  same.  The  first  suggestion  of  any  alteration  of 
the  law  proceeded,  not  from  Mr.  Adams,  (who,  in  the  case  of  the  Ala- 
bama, had  stated,  on  the  9th  October,  1862,  that  he  based  his 
[128]  representations  "  upon  evidence  which  applied  directly  ♦to  in- 
fringements of  the  municipal  law  itself,  and  not  to  anything 
beyond  it,'')^  but  from  Earl  Eussell,  who,  on  the  19th  December,  1862, 
wrote  thus  to  Mr.  Adams : 

I  have  the  honor  to  inform  you  that  Her  Majesty^s  government,  after  consultation 
with  the  law-officers  of  the  Crown,  are  of  opinion  that  certain  amendments  might  be 
introduced  into  the  foreign-enlistment  act,  which,  if  sanctioned  by  Parliament,  would 
have  the  effect  of  giving  greater  power  to  the  executive  to  prevent  the  construction, 
in  British  ports,  of  ships  destined  for  the  use  of  belligerents.  Bat  Her  Majesty's  gov- 
ernment consider  that,  before  submitting  any  proposals  of  that  sort  to  Parliament,  it 
would  be  desirable  that  they  should  previously  communicate  with  the  Government  of 
the  United  States,  and  ascertain  whether  that  Government  is  willing  to  make  similar 
alterations  in  its  own  foreign-enlistment  act,  and  that  the  amendments,  likie  the  orig- 
inal statute,  should,  as  it  were,  proceed  pari  passu  in  both  countries.  1  shall  accord- 
ingly be  ready  to  ccAifer  at  any  time  with  you,  and  to  listen  to  any  suggestions  which 
yon  may  have  to  make,  by  which  the  British  foreign-enlistment  act  and  the  corre- 
q^nding  statute  of  the  United  States  may  be  made  more  efficient  for  their  purpose.^ 

This  communication  was  courteously  received  by  the  Government  of 
the  United  States,  which  professed  themselves  to  be  willing  to  consider 
any  propositions  which  the  British  government  might  desire  to  make; 
but  they  offered  no  suggestion  on  their  own  part.  On  the  contrary,  Mr. 
Adams  distinctly  stated  to  Earl  Bussell,  on  the  14th  February,  1863, 

1  See  the  general  list  of  claims  tiled  in  the  Department  of  State  of  the  United  States, 
Appendix  to  Case  of  the  United  States,  vol.  iv,  p.  446,  et  seq. 
•Appendix  to  Case  of  United  States,  vol.  Hi,  p.  51. 

» Ibid.,  p.  92.  C"nin,n]r> 
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tiiat  they  did  not  see  bow  their  own  law  on  this  subject  coold  be  im- 
proved ;"  (or,  as  Mr.  Adams  reported  the  same  conversation  to  his  own 
Grovemment,  that  ^Hhe  law  of  the  United  States  was  considered  as  of 
very  sufficient  vigor.'')^  Earl  Eussell  then  rejoined,  that  the  adminis- 
tration of  which  he  was  a  member  had,  on  more  mature  consideration, 
come  to  a  similar  conclusion :  and  *^  that  no  further  proceedings  need 
be  taken  at  present  on  the  •subject." 

On  a  later  date  (27th  March,  1863,)  Lord  Eussell  told  Lord  Lyons  that 
the  subject  had  again  been  mentioned : 

With  respect  to  the  law  itself.  Mr.  Adams  said,  either  it  was  sufficient  for  the  pur- 
pose of  nentrality,  and  then  let  tiie  British  govemmeut  enforce  it,  or  it  was  insofficient, 
and  then  let  the  British  government  apply  to  ParJiament  to  amend  it.  I  said  that  the 
cabinet  were  of  opinion  that  the  law  was  sufficient ;  bat  that  legal  evidence  could  not 
always  be  procured.'* 

On  another  occasion  Lord  Eussell  gave  Mr.  Adams  an  answer  sub- 
stantially the  same  as  Mr.  J.  Q.  Adams,  as  Secretary  of  State,  had  re- 
turned t<)  a  similar  suggestion  made  by  the  minister  of  Portugal :  "The 
Alabama  has  avoided  seizure  through  the  inadequacy  of  the  evidence, 
not  through  a  defect  in  the  law." 

The  correspondence  between  the  two  governments  prior  to  the  ter- 
mination of  the  war  does  not  justify  the  statement  made  at  page  113  of 
the  Case  of  the  United  States,  that  "  the  United  States  repeatedly,  and 
in  vain,  invited  Her  Majesty's  government  to  amend  the  British  foreign- 
enlistment  acf  The  only  foundation  for  that  statement  appears  to  be 
that  Mr.  Adams,  in  a  letter  to  Earl  Bnssell  of  the  20th  May,  1865,  spoke 
of  "  the  ineflSciency  of  the  law  "on  which  the  British  government  relied : 
and  of  "  their  absolute  refusal,  when  solicited,  to  procure  additional 
powers  to  attain  the  object."^  Nor  was  it  until  the  18th  September, 
1865,  (when  the  war  was  over,)  that  Mr.  Adams  suggested  to  Earl  Rus- 
sell that  there  were  certain  of  the  "  main  provisions  "  of  the  law  of  the 
United  States  on  this  subject,  viz,  "  those  very  same  sections  which 
were  originally  enacted  in  1817,  as  a  temporary  law,  on  the  complaint 
of  the  Portuguese  minister,  and  made  peirmanent  in  that  of  1818,"  which 
were  not  found  in  the  law  of  Great  Britain ;  adding,  "  It  is  in  these 
very  sections  that  our  experience  has  shown  us  to  reside  the  best  pre- 
ventive force  in  the  whole  law."*  To  this  suggestion  a  very  conclusive 
reply  was  made  by  Earl  Eussell  on  the  3d  November,  1865,  (the  accu- 
racy of  which  has  since  been  admitted  even  by  American  writers  most 
strenuous  in  their  advocacy  of  the  claims  against  Great  Britain,)  viz, 
that  the  sections  of  the  American  acts  of  1817  and  1818  referred  to  by 
Mr.  Adams,  which  are  commonly  known  as  the  ^^  bonding  clauses," 
<<  proved  utterly  inefficacious  to  prevent  the  fitting  out  of  privateers  at 
Baltimore,"  and  were  also  so  strictly  limited  to  "  armed "  vessels,  or 
vessels  carrying  a  cargo  "  consisting  principally  of  arms  and  munitions 
of  war,"  as  to  l^  wholly  inapplicable  (even  if  they  had  been  in  force  in 
Great  Britain)  to  the  Alabama,  Florida,  Georgia,  Shenandoah,  and  ves- 
sels of  that  class.^ 

Under  these  circumstances  no  alteration  was  attempted  to  be  made 

in  the  law  of  Great  Britain  on  this  subject  during  the  war,  when  it 

might  have  been  attended  with  serious  difficulties,  and  might 

(129]    have  been  objected  to  as  inconsistent  with  neutrality.    Her  *Ma- 

jesty's  government  believed  that  the  existing  law  would  be 

'  Appendix  to  Case  of  United  States,  vol.  i.  p.  668. 
«Ibid.,p.670. 
=»Ibid.,vol.  iii,p.533. 
abid.,  p.  572. 
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found  sufficient  in  all  cases  in  which  evidence  of  its  infrino:enient  might 
be  forthcoming,  to  stop  those  enterprises,  of  which  the  United  States 
had  a  right  to  complain ;  and  the  result  was  not  such  as  to  disappoint 
its  expectations. 

After  the  close  of  the  war,  Lord  Clarendon,  in  a  dispatch  to  Sir  F. 
Bruce,  December  26,  1865,  made  a  new  overture  to  Mr.  Adams  for  the 
adoption,  concurrently  by  both  nations,  of  measures  calculated  to  bring 
about  such  improvements  in  the  code  of  international  law,  as  experi- 
ence might  have  shown  to  be  necessary.  "Mr.  Adams,''  he  reports,  ''in 
reply  said,  that  the  law  of  England,  in  its  international  application, 
stood  greatly  in  need  of  amendment,  but  he  gave  me  no  encourage- 
ment to  expect  that  his  Government  would  cooperate  with  that  of  Her 
Majesty  in  the  course  of  proceeding  which  I  had  suggested."^ 

Afterward,  in  1867,  a  royal  commission  was  appointed  by  the  British 
government  to  consider  whether  it  was  expedient  to  make  any  and  what 
amendments  in  the  neutrality  laws  of  Great  Britain ;  and  the  result  of 
their  labors  was  an  act  of  Parliament,  passed  in  1870,  by  which  the 
British  government  has  been  armed  with  much  more  stringent  powers 
of  control  than  it  before  possessed,  over  all  trading  or  other  operations 
of  its  citizens  engaged  in  ship-building,  which  might  have  a  tendency  to 
compromise  its  neutrality  or  to  disturb  its  friendly  relations  with  bel- 
ligerent powers.  No  similar  powers  are  vested  in  the  Government  of 
the  United  States  by  the  act  of  Congress  of  1818.  Yet,  as  to  this 
British  statute,  the  United  States  have  suggested  (at  page  118  of  their 
Case)  that  its  provisions  "  were  intended,  at  least  as  against  the  British 
government,  as  a  re-enactment  of  the  law  of  nations,  as  understood  by 
the  United  States  to  be  applicable  to  the  cases  of  the  Alabama  and 
other  ships  of  war  constructed  in  England  for  the  use  of  the  insur- 
gents." 

It  might  have  been  expected,  if  this  were  the  view  taken  by  the 
United  States  of  the  recent  British  legislation  of  1870,  that  something 
would  have  been  done,  or  at  least  attempted,  by  the  legislature  of  the 
United  States,  to  bring  their  own  neutrality  laws  to  an  equal  degree  of 
efficiency.  So  far  from  this,  it  will  be  found  that  their  law  of  1817-'18 
was  designedly,  and  not  through  any  mere  inadvertence,  restricted 
within  its  present  limits ;  and  that  the  only  proposal  for  a  change  in 
that  law  which  has  yet  been  made  to  Congress,  since  the  termination  of 
the  civil  war,  was  in  a  precisely  opposite  direction. 

A  comparison  of  the  provisions  of  the  existing  neutrality  law  of  the 
United  States  with  the  British  law  which  was  in  force  during  the  whole 
of  the  late  contest,  (derived  entirely  from  an  American  source,  beyond 
suspicion  of  partiality,)  will  be  found,  with  some  other  particulars, 
bearing  on  this  immediate  subject,  in  annex  (B)  to  the  present  Counter 
Case. 

But  it  must  be  observed  further,  that  a  state  is  under  no  obligation 
to  make  changes  in  its  laws  at  the  instance  of  another  state.  All  that 
it  has  to  do  is  to  take  care  that  its  international  obligations  are  fid- 
filled.  Were  not  the  international  obligations  of  Great  Britain  fulfilled 
from  1862  to  1865  !  The  arbitrators  have  had  ample  proof  that  they 
were  so.  Ship  after  ship  was  seized  and  detained — at  what  cost  in 
some  cases,  and  tinder  what  circumstances  of  difficulty,  they  have 
already  seen.  No  armed  vessel  at  any  time  sailed  from  a  British  port 
for  the  service  of  the  confederates.  From  July,  1862,  to  the  end  of  the 
war,  not  a  single  vessel  equipped  or  specially  adapted  by  construction 

»  Appendix  to  the  Case  of  the  United  States,  vol.  iii,  p.  627. 
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or  Otherwise  for  war  was  able  to  leave  any  British  port  for  the  confed- 
erate service;  and  not  a  single  vessel,  of  which  the  government  had 
any  information,  sailed,  even  without  warlike  equipment  or  adaptation, 
with  the  intention  that  she  should  be  employed  in  that  service.  In  the 
documents  produced  by  the  United  States  there  are  repeated  state- 
ments to  the  effect  that  many  formidable  vessels  had  been  contracted 
for  by  the  agents  of  the  Confederate  States  in  England.  What  became 
of  these  contracts  !  They  appear  to  have  been  abandoned,  and  the  con- 
federate government  had  recourse  to  France,  whence,  though  foiled  in 
some  other  instances,  they  obtained  the  iron-clad  8tonewall.^ 

This  charge  therefore  vanishes,  and  the  decision  of  the  British 
[130]    government  not  to  *propose  any  alteration  of  its  laws  to  Parlia- 
ment while  a  war  was  in  progress,  but.to  reserve  the  whole  ques- 
tion for  later  and  more  deliberate  consideration,  can  certainly  afford  no 
cause  of  complaint  to  the  United  States. 

There  is,  however,  another  class  of  charges,  quite  distinct  from  those 
reviewed  above,  by  accumulating  which  it  is  apparently  soMght,  in  the 
Case  of  the  United  States,  to  make  good  the  deficiencies  of  the  latter. 
These  relate  to  the  hospitalities  afforded  in  ports  of  the  British  empire 
to  confederate  cruisers,  and  to  the  undue  favor  or  partiality  which  is 
alleged  to  have  been  shown  to  them  by  the  local  authorities.  The 
arbitrators  know  what  is  the  general  character  of  these  complaints. 
That  a  vessel  of  war  may  have  contrived  to  ship  a  few  more  tons  of 
coal  or  a  few  more  casks  of  beef  or  biscuit,  or  to  stay  in  port  a  day  or 
two  longer  than  strict  necessity  required;  that  precautions  which 
ought  to  be  needless  in  dealing  with  naval  oflQcers  (who  are  men  of 
honor)  may  sometimes  have  been  omitted  or  not  suspiciously  enforced, 
that  any  civility,  of  the  most  trivial  and  ordinary  kind,  was  extended 
to  the  comraauder  of  a  confederate  vessel — these  are  the  grievances  on 
which  the  United  States  ask  a  tribunal  of  arbitration  to  pass  judgment, 
and  on  which  they  rely  as  assisting  their  claim  for  compensation  against 
Great  Britain. 

It  is  evident  that,  if  all  these  complaints  could  be  proved,  they  would 
not  support  a  demand  for  compensation ;  nor  are  they  really  within  the 
scope  of  the  reference  to  arbitration. 

The  restrictfbns  which  were  imposed  by  the  Queen's  regulations  on 
belligerent  vessels,  entering  ports  within  her  dominions,  were  not  re- 
quired by  international  law.  They  were  made,  and  they  might  have 
been  revoked,  in  the  exercise  of  those  discretionary  powers  which  are 
vested  in  all  sovereign  governments.  All  that  Great  Britain  owed  the 
United  States  on  this  score  was,  that  they  should  be  enforced, 
fairly  and  impartially,  on  both  belligerents  alike.  In  the  section  of  this 
Counter  Case  which  has  been  devoted  to  that  subject  all  these  com- 
plaints have  been  reviewed  and  answered,  in  a  manner  which  Her  Ma- 
jesty's government  would  fain  hope  will  prove  convincing,  not  only  to 

^The  arbitrators  are  referred  to  Sinclair's  letter,  (24th  September,  1863,)  quoted  in 
iUe  Case  of  Great  Britain,  p.  45 : 

"When  I  made  a  contract  with  you  in  November  last  for  the  building  of  a  steam- 
ship, I  was  under  the  impression,  having  taken  le^al  advice,  that  there  was  nothing 
in  tiie  law  of  England  that  would  prevent  a  British  subject  from  building  such  a 
vessel  for  any  foreign  subject  as  a  commercial  transaction.  Although  the  recent  de- 
cision in  the  court  of  exchequer  in  the  case  of  the  Alexandra  would  seem  to  sustain 
the  opinion,  yet  the  evident  determination  of  your  government  to  yield  to  the  pressure 
of  the  United  States  minister,  and  prevent  the  sailing  of  any  vessel  that  may  be  sus- 
pected of  being  the  property  of  a  citizen  of  the  Confederate  States,  is  made  so  manifest 
that  I  have  concluded  it  will  be  better  for  me  to  endeavor  to  close  the  contract  referred 
to,  and  go  where  I  ci^  have  more  liberal  action." 
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tbe  arbitrators,  but  to  the  United  States.  It  would,  indeed,  be  no 
matter  of  surprise,  and  would  afford  no  great  occasion  for  oensure,  if  it 
should  be  fcMind  that,  among  the  widdy  scattered  colonial  possessions 
of  the  British  Empire,  some  errors  of  judgment  had  been  committed, 
and  that  difficulties  new  to  the  local  authorities,  and  often  very  em- 
barrassing, had  not  always  been  satisfactorily  met.  But  it  must  surely 
be  plain  to  every  one  who  reads  this  recital  that  the  governors  of  the 
various  British  colonies  executed  the  regulations  to  tbe  best  of  their 
judgment  and  ability,  and  with  thorough  impartiality  as  between  the 
two  belligerents.  It  is  difficult,  indeed,  to  avoid  the  conclusion  that 
these  complaints  spring  from  imperfect  information.  When,  for  ex- 
ample, it  is  asserted  that  the  cruisers  of  the  United  States  were  virtu- 
ally excluded  from  the  cl}ief  port  of  the  Bahama  Islands,  in  favor  of 
confederate  cruisers,  and  we  discover  that  these  islands  were  thirty- 
four  times  visited  by  the  former,  while  Nassau  was  but  twice  visited 
by  the  latter ;  or,  when  the  quantity  of  coal  obtained  by  confederate 
ships  is  made  a  matter  of  complaint,  and  we  find  that  a  single  United 
States  vessel,  within  six  weeks,  contrived  to  procure  from  three  British 
ports  more  than  two-thirds  of  the  amount  ascertained  to  have  been 
purchased  within  Her  Majesty's  dominions  by  all  the  confederate  ships 
together  during  the  whole  course  of  the  war,  can  we  doubt  that  the 
Government  of  the  United  States  is  laboring  under  serious  misappre- 
hensions? 

The  British  colonies  were,  it  is  true,  often  resorted  to  by  belligerent 
vessels  of  war;  but  their  most  frequent  visitors  were  cruisers  of  the 
United  States;  and,  if  infractions  of  Her  Majesty's  regulations  were 
sometimes  committed,  these  cruisers  were  tbe  most  frequent  offenders. 

OOMPENSATION   CLAIMED    BY   THE   UNITED    STATES. — GENERAL   PRIN- 
CIPLES. 

The  British  government  then,  on  this  summary  review  of  the  facts 
and  arguments  adduced  by  the  United  States,  submits  to  the  arbitrators 
that  no  failure  of  duty  has  been  established  against  Great  Britain  in 
respect  of  any  of  the  vessels  enumerated  in  the  case.  But,  since  the 
arbitrators  are  to  judge,  and,  as  it  is  necessary  for  every  party  to  an 
arbitration  to  contemplate  the  possibility  that  on  some  points  the  award 
may  not  be  in  his  favor,  something  ought  here  to  be  said  on  the  claims 
for  compensation  urged  by  the  United  States,  and  on  the  proper  mode 
of  dealing  with  such  claims. 

Her  Majesty's  government  readily  admits  the  general  principle 
that,  where  an  injury  has  been  done  by  one  nation  to  another,  a 
claim  for  some  appropriate  redress  arises,  and  that  it  is  on  all  ac- 
counts desirable  that  this  right  should  be  satisfied  by  amicable  rep- 
aration, instead  of  being  enforced  by  war.  All  civil  society  re- 
poses on  this  principle,  or  on  a  principle  analogous  to  this;  the 
society  of  nations,  as  well  as  that  which  unites  the  individual 
[131]  •members  of  each  particular  commonwealth.  But  the  general 
principle  carries  us  but  a  little  way.  Before  it  can*  be  applied  in 
practice  various  considerations  interpose  themselves,  which  are  as  nec- 
compen..tion  cssary  to  guard  against  injustice  in  one  direction,  as  the 
unVcTsitif  "*•  principle  itself  is  to  prevent  or  remedy  it  in  another.  It 
o«i>eni  principte.  jg  jj^^j  ucccssary  to  enumerate  all  these  considerations. 

Here  it  is  enough  to  say  that  the  reparation  claimed  should  never  ex- 
ceed the  amount  of  the  loss  which  can  be  clearly  shown  to  have 
been  actually  caused  by  the  alleged  injury ;  and  that  i^should  bear  some 
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measonable  proportion,  uot  only  to  the  loss  consequent  on  the  act  or 
omission,  but  to  the  gravity  of  the  act  or  omission  itself.  A  slight  de- 
fault may  have  in  some  way  contributed  to  a  very  great  injury ;  but  it 
is  by  no  means  true  that,  in  such  a  case,  the  greatness  of  the  loss  is  to 
be  regarded  as  furnishing  the  just  measure  of  reparation,  without  regard 
to  the  venial  character  of  the  default  It  is  needless  to  show  this  by 
examples.  Many  illustrations  of  it  will  suggest  themselves  to  the  minds 
of  the  arbitrators. 

There  may  be  cases,  doubtless,  in  which  considerations  of  this  kind 
do  not  demand  to  be  taken  into  account  But  it  is  manifest  that  they 
apply  very  forcibly  to  defaults  such  as  are  charged,  and  claims  such  as 
are  made,  by  the  United  States  against  Great  Britain.  The  substance 
of  the  charge  in  this  class  of  cases  is,  that  a  belligerent  has  been  enabled 
to  make  use  of  some  spot  within  the  neutral  territory  for  purposes  of 
war,  through  a  relaxation  of  the  care  which  the  neutral  government 
ought  to  have  exerted  to  prevent  it  It  is  not  true  that  the  default  of 
the  neutral  is  the  cause  of  the  losses  sustained.  It  is  certainly  not  the 
causa  causans  ;  it  need  not  even  be  the  cama  sine  qua  non.  The  most 
that  can  be  alleged  is  that,  if  greater  diligence  had  been  used,  those 
losses  might  perhaps  have  been  prevented,  and,  at  all  events,  would 
not  have  happened  by  the  same  means  and  in  the  same  way.  The 
losses  complained  of  are  losses  inflicted  by  the  ordinary  and  legitimate 
operations  of  war,  which  are  alleged  to  have  been  facifitated  by  the 
neglect  of  the  neutral.  But  the  active  and  direct  agent  in  the  infliction 
of  loss  is  the  belligerent,  and  he  inflicts  it  in  ways  which,  as  between 
him  and  his  enemy,  are  lawful;  the  only  share  in  it  which  can  be 
ascribed  to  the  neutral  is  indirect  and  passive,  and  consiste  in  an  unin- 
tentional omission.  Further,  if  we  attempt  to  pursue  this  share  of 
liability,  springing  from  neglect  alone,  through  the  operations,  naval  or 
military,  to  which  the  neglect  is  alleged  to  have  contributed — through 
successive  battles,  through  a  cruise  or  a  campaign — we  see  that  it  es- 
capes from  any  precise  estimate,  and  soon  loses  itself  among  the  mul- 
titude of  causes,  positive  or  negative,  direct  or  indirect,  distinct  or  ob- 
scure, which  combine  to  give  success  to  one  belligerent  or  the  other,  and 
to  which  the  proverbial  uncertainty  of  war  is  due.  This  is  clearly  seen 
when  the  principle  is  applied  to  the  case  of  a  ship  which  has  been  armed 
or  adapted  for  war,  or  has  had  her  warlike  force  augmented,  in  neutral 
territory.  We  speak,  for  the  sake  of  brevity,  of  the  "  acts''  of  a  ship, 
of  prizes  made  or  losses  inflicted  by  her,  as  if  the  power  and  responsi- 
bility of  doing  hnrt  adhered  to  the  vessel  herself.  But  the  acts  of  a 
ship  are  the  acts  of  the  persons  who  have  possession  and  control  of  her; 
the  ship  herself— which  is  only  a  vehicle  of  wood  or  iron,  serving,  if 
armed,  the  purpose  of  a  floating  fortress — is  but  the  instrument,  or 
rather  one  <^'  the  instruments,  with  which  those  acts  are  done. 

The  same  thing  is  seen  more  cleariy  still  when  we  come  to  apply  the 
principle  to  cases  where  the  equipment  or  adaptation  is  manifest  but 
partial.  A  danger  here  arises  of  being  misled  by  a  false  analogy.  Any 
equipment,  however  partial,  in  a  neutral  port,  such  as  the  shipping  of  a 
gun,  the  cutting  of  a  x)ort-hole,  the  addition  of  a  magazine  or  shell-room 
to  the  internal  fittings  of  a  ship,  might  justify  the  neutral  power  in 
restoring  all  prizes  made  by  her  during  the  cruise  to  which  the  partial 
equipment  was  applied,  and  afterward  brought  within  the  neutral  terri- 
t^.  The  ground  on  which  the  restitution  is  decreed  here  is,  that  there 
has  been  a  violation  of  the  neutrality  of  the  territory ;  and  it  matters 
not  whether  that  violation  were  great  or  small.  But  if,  in  such  a  case, 
it  be  possible  to  show  that  the  partial  equipment  had  been  made  through 
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neglect  on  the  part  of  the  authorities  of  the  port,  and  if  reparation  for  the 
neglect  be  demanded,  how  are  we  to  assess  the  liability  of  the  neutral  f 
To  assign  the  whole  damage  which  the  ship  may  do  during  her  cruise  to 
the  neglect  of  the  neutral,  would  be  extravagantly  unjust;  to  allot  with 
precision  any  specific  proportion  of  it  to  the  same  cause,  would  almost 
certainly  be  impracticable. 

Further,  when  the  neutral  country  from  which  a  ship  of  war,  or  an 
equipment,  or  an  augmentation  of  force  has  been  obtained,  is  only  one 
of  several  countries  to  which  the  belligerent  has  access  for  similar  pur- 
poses, it  is  impossible  to  assume  that  the  consequence  of  the  preven- 
tion of  a  particular  adventure  of  this  kind  would  have  been  to  deprive 
that  belligerent  of  the  means  of  accomplishing  his  purpose ;  its  only 
effect  might  have  been  to  change  the  immediate  direction  of  his  endeav- 
ors. Thus,  in  the  case  of  the  rams  at  Birkenhead,  the  responsibility 
arising  out  of  the  contract  between  the  builders  and  Bullock  was  sought 
to  be  got  rid  of,  by  a  transfer  of  the  benefit  of  that  contract  to  a 
[132]  •Frenchman  named  Bravay,  who  pretended  that  his  object  was 
to  dispose  of  them  to  other  powers,  and  not  to  the  Confederate 
States;  and  when  the  confederate  agents  found  it  impracticable  to 
obtain  those  vessels  from  a  British  port,  they  succeeded  in  procuring 
and  carrying  to  sea  another  similar  ram,  the  Stonewall,  from  a  port  in 
France.         ^ 

When  any  vessels,  whether  procured  from  Great  Britain  or  otherwise 
obtained,  had  become  confederate  ships  of  war,  the  duiy  of  repelling 
their  hostile  proceedings  by  all  proper  and  efficient  means  (like  the  rest 
of  the  operations  necessary  for  the  conduct  of  the  war)  devolved  exclu- 
sively upon  the  United  States,  and  not  upon  the  British  government. 
Over  the  measure  taken  by  the  United  States  for  that  purpose  Great 
Britain  could  exercise  no  influence  or  control ;  nor  can  she  be  held  respon- 
sible, in  any  degree,  for  their  delay,  their  neglect,  or  their  insufficiency. 
Any  want  of  skill  or  success,  even  in  the  operations  by  land,  would  have 
the  effect  of  prolonging  the  period  during  which  cruisers  of  this  nature 
could  be  continued.  All  losses,  which  might  have  been  prevented  by 
the  use  of  more  skillful  or  more  energetic  means,  ought  justly  to  be 
ascribed  to  a  want  of  due  diligence  on  the  part  of  the  Government  of 
the  United  States,  and  not  to  any  error,  at  an  earlier  stage,  of  the  British 
government.     Causa  proxima^  non  remota  spectatur. 

In  short,  there  are  difficulties  of  no  inconsiderable  force  in  holding 
that  defaults  of  this  class  draw  with  them  any  definite  liability  to  make 
pecuniary  reparation.  It  is  difficult — very  often  it  is  practically  impos- 
sible— to  ascertain,  with  any  approach  to  accuracy,  what  measure  of  loss 
ought  with  justice  to  be  ascribed  to  the  default  complained  of,  or  even, 
perhaps,  whether  it  was  a  substantial  cause  of  any  loss  at  all. 

For  this  reason,  probably,  as  well  as  from  the  reluctance  usually  felt 
to  bring  accusations  of  negligence  against  a  friendly  government,  claims 
such  as  the  United  States  now  urge  against  Great  Britain  have  rarely 
been  made;  and  have  never,  so  far  as  Her  Majesty's  government  is 
aware,  been  conceded  or  recognized.  Where  prizes  made  by  vessels 
armed  for  war,  or  which  have  augmented  their  warlike  force,  within 
neutral  territory,  have  afterward  been  brought  within  the  jurisdiction 
of  the  neutral.  It  is  the  acknowledged  right,  and  it  may  be  the  duty,  of 
the  neutral  power  to  cause  them  to  be  restored  on  application.  Beyond 
this  point  no  recognized  neutral  authority  or  established  precedent  has 
liitherto  extended  the  liability  of  the  neutral. 

If  the  conduct  of  the  United  States  under  similar  (or,  rather,  under 
much  stronger)  circumstances,  were  made  the  measure  of  their  right  to 
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indemDification  in  the  present  inquiry ;  if  the  rule  of  compensation  were 
sought  in  the  precedent  (to  which  they  have  themselves,  in  their  own 
Case,  appealed)  of  the  treaty  of  1794,  between  the  United  States  and 
Great  Britain,  and  in  the  decisions  of  the  commissions  under  the  seventh 
article  of  that  treaty,  no  pecuniary  compensation  whatever  could  be 
found  due  firom  Great  Britain  for  any  captures  made  at  sea,  and  not 
brought  into  British  ports ;  although  the  vessels  which  made  those  cap- 
tures may  have  been  illegally  fitted  out  in,  and  dispatched  from,  British 
ports,  through  some  want  of  due  diligence  on  the  part  of  British  author- 
ities. 

If  the  relative  positions  of  the  government  of  the  Confederate  States 
and  its  officers,  to  whose  act«  the  losses  in  question  are  directly  attribu^ 
table,  and  of  the  British  government  (whose  neutrality  they  violated) 
toward  the  United  States,  who  now  make  these  claims,  are  justly  esti- 
mated, the  more  difficult  it  will  be  to  see  how  (upon  the  supposition  of  a 
want  of  due  diligence  on  the  part  of  Great  Britain  in  guarding  her  own 
neutrality)  any  pecuniary  compensation  whatever  can  -be  claimed  from 
Great  Britain.  The  whole  responsibility  of  the  acts  which  caused  these- 
losses  belonged,  primarily,  to  the  Confederate  States;  they  were  all 
done  by  them,  beyond  the  jurisdiction  and  control  of  Great  Britain ; 
wrong  was  done  by  them  to  Great  Britain,  in  the  very  infraction  of  her 
laws,  which  constitutes  the  foundation  of  the  present  claims.  But  from 
them  no  pecuniary  reparation  whatever  for  these  losses  has  been,  or  is- 
now,  exacted  by  the  conquerors ;  what  has  been  condoned  to  the  prin- 
cipals is  sought  to  be  exacted  from  those  who  were,  at  the  most,  passively 
accessory  to  those  losses,  through  a  wrong  done  to  them  and  against 
their  will.  The  very  States  which  did  the  wrong  are  part  of  the  United 
States,  who  now  seek  to  throw  the  pecuniary  liability  for  that  wrong 
solely  and  exclusively  upon  Great  Britain,  herself  (as  far,  at  least,  as 
they  are  concerned)  the  injured  party.  They  have  been  re-admitted  to 
their  former  full  participation  in  the  rights  and  privileges  of  the  Federal 
Constitution ;  they  send  their  members  to  the  Senate  and  the  House  of 
Bepresentatives ;  they  take  part  in  the  election  of  the  President ;  they 
would  share  in  any  benefit  which  the  public  revenue  of  the  United 
States  might  derive  from  whatever  might  be  awarded  by  the  arbitrators 
to  be  paid  by  Great  Britain.  On  what  principle  of  international  equity 
can  a  federal  commonwealth,  so  composed,  seek  to  throw  upon  a  neutral, 
assumed  at  the  most  to  have  been  guilty  of  some  degree  of  negligence, 
liabilities  which  belonged  in  the  first  degree  to  its  own  citizens,  with 
whom  it  has  now  re-entered  into  relations  of  political  unity,  and  from 

which  it  has  wholly  absolved  those  citizens  ! 
[133]  •The  British  government,  however,  while  deeming  it  right  to 
present  these  considerations  to  the  notice  of  the  arbitrators,  will 
not  omit  to  deal  with  the  ulterior  questions  which  must  arise,  in. 
the  event  of  the  arbitrators  being  of  opinion  that  claims  of  this  nature 
are  not  absolutely  inadmissible,  should  the  United  States  succeed  in 
establishing  any  failure  of  duty  sufficient  to  support  them  in  the  judg- 
ment of  the  tribunal.  Nor  does  it  affirm  that,  in  that  case,  no  award  of 
compensation  ought  to  be  made,  unless  the  amount  of  loss  properly  as- 
signable to  the  default  can  be  estimated  with  exact  precision.  But  it 
firmly  maintains  that  the  duty  intrusted  to  the  tribunal  would  not  be 
satisfied  by  finding,  as  to  any  particular  ship,  that  Great  Britain  had 
failed  to  discharge  some  international  duty,  and  then  proceeding  at 
once  to  charge  her  with  all  the  losses  directly  occasioned  to  the  United 
States  by  the  operations  of  that  ship.  This,  indeed,  would  be  so  mani- 
fest an  injustice  that  it  is  needless  to  argue  against  it.    Should  the 
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arbitrators  be  satisfied  that,  as  to  any  ship,  and  in  any  particnlar)  there 
has  been  a  clearly  ascertained  default  on  the  part  of  Great  Britain,  it 
woald  then  become  their  duty  to  examine  wherein  the  default  consisted, 
and  whether  it  was  a  just  ground  for  pecuniary  reparation;  and,  if  so, 
to  determine  the  general  limits  of  the  liability  incarred,  having  regard 
both  to  the  nature  and  gra\ity  of  the  default  itself,  and  the  proportion 
of  loss  justly  and  reasonably  assignable  to  it.  The  liability  thus  de- 
termined, or  the  aggregate  of  such  liabilities,  as  the  case  may  be,  con- 
stitutes, it  is  evident,  the  only  just  measure  of  the  compensation,  if  any, 
to  be  awarded  tq  the  United  States.  The  basis  of  the  award  must  be 
the  fact,  established  to  the  satisfaction  of  the  arbitrators,  that  certain 
losses  have  been  sustained  on  the  one  side,  which  are  justly  attributable 
to  certain  specific  failures  of  duty  on  the  other,  in  respect  of  a  certain  ship 
or  ships;  and  the  basis  of  the  award  must  also  be  the  basis  for  comput- 
ing the  sum  to  be  awarded.  The  power  of  awarding  a  gross  sum  does 
not,  it  need  hardly  be  observed,  authorize  the  arbitrators  to  depaj:^,  in 
substance,  from  this  basis,  although  it  may  relieve  them  from  the  neces- 
sity of  a  minute  inquiry  into  the  particulars  of  alleged  losses,  and  ftom 
intricate  and  perhaps  inconclusive  calculations. 

The  arbitrators  will  have  observed  the  manner  in  which  these  claims 
are  dealt  with  in  the  Case  of  the  United  States.  Specific  failures  of 
duty  on  the  part  of  Great  Britain  are  alleged  in  respect  of  each  of  the 
vessels  enumerated.  Great  Britain  is  then  charged  indiscriminately 
with  all  the  losses  occasioned  by  the  acts  of  all  the  vessels,  and,  in  addi- 
tion^ith  expenses  said  to  have  been  incurred  by  the  Government  of 
the  United  States  in  vainly  endeavoring  to  capture  them.  Thus,  the 
Florida  and  Alabama  were  obtained  as  unarmed  vessels  firom  England; 
one  was  aimed  in  Portuguese  waters,  the  other  was  manned  and  made 
capable  of  cruising  in  a  confederate  port.  Great  Britain  is  called  upon 
to  pay  for  all  the  losses  which  can  be  attributed  to  the  Florida  and 
Alabama — ^nay,  more,  for  all  losses  occasioned  by  other  vessels  which 
were  captured  and  armed  at  sea  by  the  commanders  of  those  cruisers. 
The  Tallahassee  was  built  as  a  trading-vessel  in  England,  and  was 
afterward  converted  into  a  ship  of  war  in  the  Confederate  States. 
This  country  is  to  pay  for  all  the  captures  of  the  Tallahassee.  The 
Sumter  received  ordinary  hospitalities  in  a  British  port;  and  Great 
Britain  is  to  be  charged  with  captures  made  by  the  Sumter.  Interest 
on  the  amount  of  these  losses  and  expenses  is  also  asked  for,  to  be  com- 
puted at  seven  per  cent,  per  annum  from  the  1st  July,  1863 — a  date 
long  antecedent  to  the  dates  at  which  a  larg^e  proportion  of  the  alleged 
losses  and  expenses  are  stated  to  have  been  incurred. 

In  calculating  the  losses  themselves,  which  is  a  separate  branch  of 
the  question,  the  American  Government  appears  to  have  presented[, 
without  discrimination,  all  claims  which  any  persons,  alleging  them- 
selves to  have  been  interested  in  captured  ships  or  cargoes,  have  thought 
proper  to  make.  Claims  are  also  presented  for  public  property  of  the 
United  States,  captured  or  destroyed  by  some  of  the  confederate  cruisers, 
and,  further,  for  expenditure  stated  to  have  been  incurred  in  the  "pur- 
suit" of  these  cruisers. 

The  claims  presented  under  these  three  heads  have  been  referred  for 
examination  to  departments  of  Her  Majesty's  government  conversant 
with  the  classes  of  matters  to  which  the  claims  relate;  and  the  results 
of  this  examination  are  embodied  in  two  reports,  to  which  Her  Majesty's 
government  requests  the  attention  of  the  arbitrators.^    The  object  of 

*  These  reports  will  be  foand  in  vol.  vii  of  the  Appendix  to  the  Case  of  Great  Britain* 
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the  examination  has  been  to  discover  how  far,  on  the  data  furnished  by 
the  United  States  themselves,  the  estimate  of  losses  alleged  to  have 
been  sustained,  and  of  expenditure  alleged  to  have  been  incurred,  could 
be  regarded  as  reasonable  estimates,  prima  faeie^  of  losses  actually  sus- 
tained, and  of  an  expenditure  which  could,  on  any  hypothesis,  be  held 
chargeable  upon  Great  Britain.  Whether,  on  the  facts  proved  before 
the  arbitrators.  Great  Britain  ought  to  be  charged  with  any,  and 
[134]  what  part  of  the  losses  sustained,  is  of  course  a  •distinct  ques- 
tion ;  and  it  is  again  a  distinct  question  whether,  upon  any  sound 
principle,  she  ought  to  be  charged  with  any,  and  what  part,  of  the  al- 
leged expenditure. 

CLAIMS  FOR  PRIVATE  LOSSES. 

A  reference  to  the  first  of  these  reports  (that  from  the  committee 
appointed  by  the  board  of  trade)  will  convince  the  arbitrators  that  no 
reliance  can  be  placed  on  the  estimate  presented  of  alleged  cuim.  for  priv.u 
private  losses,  and  that  were  the  tribunal  to  hold  Great  ^°*^ 
Britain  liable  in  respect  of  any  one  or  more  of  the  enumerated  cruisers, 
and  to  decide  on  awarding  a  gross  sum  for  compensation,  these  esti- 
mates could  not  safely  be  accepted  as  furnishing  even  a  prima  faei^  basis 
for  the  computation  of  such  a  gross  sum. 

These  claims  include — 

1.  Claims  for  the  value  of  ships,  fi'eighted  with  cargo,  destroyed  by 
confederate  cruisers ;  for  the  consequent  loss  of  freight,  and  for  the 
value  of  the  cargo. 

2.  Claims  for  vessels  in  ballast. 

3.  Claims  by  owners  of  whaling  and  fishing  vessels  destroyed ;  for  the 
value  of  the  vessels  themselves  5  for  the  oil  and  fish  which  were  on  board 
of  them,  and  also  for  the  gross  earnings  which  it  is  supposed  they  might 
have  realized  if  their  voyages  had  not  been  interrupted  by  capture;  in 
other  words,  for  prospective  and  speculative  earnings. 

4.  Claims  by  American  insurance  companies  in  respect  of  insurances 
on  ships,  cargoes,  freights,  and  profits,  which  are  alleged  to  have  been 
lost  or  destroyed  by  the  capture  of  the  vessels. 

5.  Claims  for  masters'  wages,  for  personal  effects  taken  or  destroyed, 
and  personal  damages. 

On  the  claims  presented  under  the  first  head  the  following  observa- 
tions, among  others,  are  made  in  the  report : 

It  wiU  at  once  be  admitt^,  by  those  who  are  at  all  fiamiliar  with  the  practice  of  the 
courts  in  maritime  casee,  that  it  is  impossible  to  place  mnch  reliance  on  the  opinion  or 
evidence  of  ship-owners  or  merchants  as  to  the  value  of  property  which  they  are  seeking 
to  recover.  Ship-owners  are  in  the  habit  of  founding  their  estimate,  not  on  wnat  would  be 
the  market-price  of  the  vessel  at  the  time  of  her  loss,  but  on  the  original  cost-price,  and 
often  take  into  account  the  amounts  which  they  have  expended  at  different  times  with 
out  making  any  proper  deduction  for  the  wear  and  tear  and  damage  which  has  been 
sustained.  Mercnants  are  inclined  to  estimate  the  value  of  their  goods  by  the  profits 
which  the^  had  hoped  to  realize,  without  making  any  allowance  for  the  risk  of  the 
market-pnce  falling  or  other  contingencies  on  which  those  profits  so  often  depend. 

A  striking  illustration  of  the  truth  of  these  remarks  may  be  found  in  the  case  of  the 
British  vessel  which  was  sunk  in  the  river  Seine  in  the  course  of  the  military  opera- 
tions conducted  by  the  German  armies  in  the  recent  war  with  France.  The  owners 
presented  a  claim  for  £20,270 ;  but  when  this  claim,  which  was  intrusted  for  investi- 
gation by  the  German  government  to  Her  Majesty's  government,  was  sifted  and  exam- 
ined by  the  board  of  trade,  it  was  found,  in  accordance  with  the  very  able  report  of 
the  learned  registrar  of  the  court  of  admiralty,  that  the  owners  were  not  entitled  to 
any  larger  amount  than  £6,899. 

There  is,  to  say  the  least,  no  reason  to  suppose  that  the  statements  made  by  the 
claimauts  in  the  present  case  as  to  the  values  of  the  vessels,  their  freights,  earnings,  and 
cargoes,  are  more  trustworthy  than  such  statements  are  generally  found  to  be  when 
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properly  t^^sted  and  examined.  We  find,  for  instance,  m  we  have  already  Htated,  ship- 
owners  putting  forward  claims  for  full  freights  and  earnings,  without  making  any  de- 
ductions what-soever,  so  that  they  are,  in  effect,  demanding profite  at  a  rate  exceeding  200 
per  cent.,  and  sometimes  exceeding  2,000  per  cent.,  per  annnm.  We  find  in  liiat  class 
of  claims  which  we  noticed  in  the  first  place,  and  which  are  the  most  important  as 
regards  amount,  the  owners  of  whaling-vessels  demanding  the  whole  value  of  their 
ships  and  outfits,  although  they  have  received  more  than  $700,000  from  insurance  com- 
panies, who  at  the  same  time,  and  in  addition,  put  forward  a  claim  for  the  same 
amount.  We  find  the  charterer  claiming  for  the  loss  of  the  charter-party,  or  his  profit 
thereon,  while  the  ship-owner  demands  the  freight  in  full ;  and  finally,  we  find  mer- 
chants  claiming  profits  on  their  goods  at  the  rate  of  30  and  40,  and  even  50,  per  cent, 
per  annum,  without  making  any  allowance  for  freight  and  for  charges  payable  at  the 
port  of  destination.  Under  these  circumstances  we  think  it  right  to  express,  roost 
emphatically,  our  dissent  from  the  assertion  made  in  page  471  in  the  sixth  part  of  the 
American  Case,  ^Hhat  the  statement  shows  all  the  facts  necessary  to  enable  tne  tribunal 
to  reach  a  conclusion  as  to  the  amount  of  injury  committed  by  the  cruisers.^'  On  the 
contrary,  that  this  assertion  was  not  in  any  degree  warranted  will  appear  from  the 
two  following  radical  defects  in  the  statement :  £  the  first  place,  as  regards  the  ships^ 
neither  their  age  nor  their  class  is  given,  and  in  some  cases  not  even  their  tonnage ; 
as  regards  the  cargoes,  in  no  instance  do  the  claims  specify  the  quantity  either  in  meas- 
urement or  weight,  and  in  the  cases  of  ships  loaded  with  general  cargo  the  quality  or 
description  of  toe  goods  is  not  even  mentioned  or  indicated.  In  the  second  place,  the 
statement  is  framed,  to  say  the  least,  in  so  imperfect  a  manner  that,  in  the  majority  of 
cases,  it  is  impossible  to  ascertain  even  what  is  the  value  given  by  the  claimants  them- 
selves to  their  own  property.^ 

[135J  •Under  the  second  head  very  large  sums  are  claimed  as  gross 
freights  for  vessels  which  had  no  cargo  on  board,  which  might 
never  have  been  loaded  with  cargo,  and  which  could  not  have  earned 
these  freights  without  very  heavy  expenditure  and  considerable  wear 
and  tear,  consumption  of  stores,  and  depreciation  of  ship  and  outfit ; 
freights  also,  which  would  not  have  been  received,  if  at  all,  until  after 
the  lapse,  in  each  case,  of  a  very  long  period  subsequent  to  the  date  of 
the  capture. 
On  claims  under  the  third  head  it  is  observed : 

The  whaling  and  fishing  voyages  for  which  these  vessels,  vessels  generally  of  small 
tonnage,  are  equipped,  provisioned,  and  outfitted,  extend  over  long  periods,  rarely  of 
less  than  three  or  four  years,  so  that  the  outfit  and  stores  with  which  they  are  origi- 
naUy  provided  are  of  proportionately  great  value ;  in  fact,  in  the  great  majority  of 
cases,  of  much  greater  value  than  the  vessels  themselves.  In  the  course  of  these  voy- 
ages the  vessels  put  into  port  from  time  to  time,  and  disbursements  are  made  by  the 
masters,  who  draw  for  this  purpose  upon  their  owners,  and  the  master  and  crew,  in 
lieu  of  wages,  generally  receive  a  share  of  the  vessePs  earnings.  At  the  end  of  the 
voyages  the  vessels  are  necessarily  very  considerably  deteriorated  by  wear  and  tear,, 
their  stores  are  almost  entirely  consumed,  and  the  greater  part  of  their  apparel  and 
outfit  rendered  completely  unserviceable  and  worthless.  This  being  the  general 
character  of  these  whaling  and  fishing  adventures,  it  is  difficult  to  conceive  a  case  in 
which  damages  can  be  of  a  more  speculative  or  contingent  character  than  those  which 
are  claimed  lor  the  loss  of  the  gross  earnings  which  the  owners  might  be  expected  to 
have  realized  at  the  termination  of  these  long  voyages,  which  were  prematurely  put 
an  end  to  by  the  capture  of  the  vessels.  In  the  first  place,  the  realization  of  the  earn- 
ings and  the  estimate  of  their  amount  in  this  most  hazardous  and  speculative  of  trades 
must  necessarily  be  in  the  highest  degree  uncertain  and  problematical.  In  the  second 
place,  even  if  it  were  practicable  to  estimate  the  probable  amount  of  these  prospective 
earnings,  a  claim  for  that  amount  would  be  entirely  illusory,  unless  enormous  deduc- 
tions were  made,  which  again  are  difllcult  to  estimate  in  any  one  particular  case  with 
any  reasonable  degree  of  cert>ainty,  such  as  deductions  for  the  very  considerable  wear  and 
tear  of  the  vessels,  the  very  great  consumption  of  stores,  and  the  destruction  of  by  far 
the  greater  part  of  the  outfit,  which  must  necessarily  have  taken  place  before  the  full 
earnings  could  have  been  realized.  It  is  therefore  manifest  that  in  the  damages  for 
which  compensation  is  demanded  in  the  claims  now  under  consideration  there  exist  all 
those  elements  of  uncertainty,  remoteness,  and  difficulity  which  would  undoubtedly 
lead  the  courts,  both  in  America  and  in  England,  to  reject  the  claim  altogether,  in 
accordance  with  the  principles  laid  down  in  the  judgments  which  have  been  already 
cited  or  referred  to.* 

^  Appendix  to  British  Case,  vol.  vii,  p.  11. 

3  The  English  case  of  the  Columbus,  2  W.  Robinson,  158 ;  the  American  cases  of  the 
Lively,  1  Gallison,  315;  the  Amiable  Nancy,  3  Wheaton,  346;  the  Amistad  de  Rues,  5 
Wheaton,  345.  --^  ^    - 
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The  mode, moreover,  in  which  this  claim  for  prospective  earnings  had  been  preferred 
leaves  one  without  the  slightest  data  for  estimating  in  any  one  individual  case  the 
compensation  which  could,  with  any  propriety,  be  claimed  for  these  contingent  profits. 
The  total  claim  in  respect  of  the  whaling  and  fishing  vessels  amounts  to  about 
$8,500,000,  about  half  of  which  is  demanded  for  the  loss  of  prospective  earnings,  with- 
out any  deduction  whatever.  The  claim  is,  therefore,  from  the  very  nature  of  the  case, 
for  reasons  already  stated,  perfectly  illusory,  and  we  are  scarcely  surprised  to  find  that 
this  enormous  claim  for  prospective  earnings,  which  is  really  double  the  value  ascribed 
by  the  claimants  themselves  to  the  ships  and  outfits,  can  be  proved,  as  will  be 
shown  hereafter,  to  be  equivalent  to  claiming,  over  and  above  the  whole  capital 
invested  in  those  speculative  adventures,  a  profit  on  such  capital  at  a  rate  exceeding 
300  per  cent,  per  annum.* 

On  the  fonrth  head  it  is  observed : 

The  American  insurance  companies,  who  have  paid  the  owners  as  for  a  total  loss, 
are,  in  our  opinion,  entitled  to  be  subrogated  to  the  rights  of  the  latter,  according  to 
the  well-known  principle  that  an  underwriter  who  has  paid  as  for  a  total  loss  acquires 
the  rights  of  the  assured  in  respect  of  the  subject-matter  of  insurance.  This  principle 
was  explained  and  acted  on  in  the  well-known  English  cases  of  Randall  vs,  Cochran, 
1  Ves.  Sen.,  98,  and  the  Qnebec  Fire  Insurance  Company  vs.  Saint  Liouis,  7  Moore,  P.  C, 
286,  and  is  well  recognized  by  the  courts  of  America.  On  the  other  hand,  it  is  equally 
clear  that  the  underwriters  cannot  be  entitl<^d  to  anything  more  than  the  assured 
themselves ;  for  the  claim  of  the  former  is  founded  on  nothing  else  than  their  title  to 
be  subrogated  to  the  rights  which  the  latter  possessed,  and  which,  therefore,  cannot 
possibly  be  more  extensive  than  the  claim  whicn  the  latter  would  be  entitled  to  main- 
tain. From  these  considerations  two  consequences  follow :  In  the  first  place,  where 
the  claimant  is  the  insurance  company  and  not  the  owner,  compensation  cannot  be  due 
for  any  sum  exceedins^  the  amount  of  the  actual  loss  sustained  by  the  owner,  however 
mnch  that  sum  may  fall  short  of  the  amount  paid  by  the  company  by  reason  of  the 
property  having  been  over-insured.  In  the  second  place,  wherever  the  owner  puts  for- 
ward a  claim  for  his  loss  at  the  same  time  that  the  insurance  company  also  claims  the 
money  paid  by  them  in  respect'of  the  same  loss,  such  a  double  claim  must  at  once  be 
absolutely  rejected,  since  vo  allow  it  would  be  in  elfect  to  sanction  the  payment  of  the 
loss  twice  over.**  • 

This  double  claim  is,  however,  made  in  a  great  number  of  cases. 
Thus,  as  to  the  whaling  and  fishing  vessels,  it  is  remarked  : 

[136]  *The  suras  claimed  by  insurance  companies  in  respect  of  the  vessels  we  are 
now  dealing  with,  as  well  as  in  respect  of  their  secured  and  prospective  earn- 
ings, amount  to  the  sum  of  $902,832.  On  examining  the  list  of  claims  it  will  be  seen 
that  there  are  five  cases,  namely,  those  of  the  Aiert,  page  3  of  the  printed  list ;  the 
Covington,  page  184  ;  the  Catherine,  page- 181 ;  the  General  William,  page  192  ;  and 
the  Gipsey,  page  192,  in  which  the  owners  give  credit  for  moneys  they  have  received 
from  tueir  underwriters ;  but  we  believe  it  will  also  be  found  that  these  are  the  only 
cases  in  which  that  course  has  been  adopted.  In  all  the  other  cases  the  owners  claim 
f^om  Great  Britain  the  total  value  of  the  ships  and  outfits,  as  well  as  their  secured  and 
prospective  earnings,  without  deducting  any  sums  received  by  them  from  the  insurance 
companies ;  while  at  the  same  time  the  insurance  companies  also  put  forward  their 
claims  to  those  very  same  sums. 

It  may  be  somewhat  interesting  to  note  the  mode  in  which  this  double  claim  arises. 
The  enumeration  of  the  dififerent  items  constituting  a  claim  in  respect  of  any  one 
captured  vessel  is  preceded  by  the  statement  of  the  total  sum  claimed  ;  then  in  most 
instances  the  different  items  are  set  out,  consisting  simply  of  the  alleged  values  of  the 
property  or  earnings  lost,  and  these  are  followed  by  the  claims  made  on  behalf  of  in- 
surance companies  for  the  amounts  paid  b^  them  to  the  owners  in  respect  of  the  same 
property  and  earnings.  With  the  exception  of  the  five  memorable  cases  just  men- 
tioned, the  total  claim  is  always  formed  by  adding  the  first  class  of  items  to  the  second 
class,  without  making  any  deduction.  In  many  cases  this  is  done  without  any  com- 
ment or  notice  whatsoever ;  in  others,  and  especially  in  those  relating  to  the  Snenan- 
doah,  the  owners  frankly  state  that  "  they  claim  the  full  value  of  their  property,  irre- 
spective of  the  partial  insurance  received;"  or  boldly  "protest  against  any  diminution 
of  their  claim  by  reason  of  insurance."  It  follows,  therefore,  for  reasons  which  have 
been  already  explained,  that  the  sum  of  $774,183  obtained  by  deducting  from  the 
total  amount  of  insurances  the  sum  of  $128,649,  being  the  amount  of  the  insurances  in 
the  five  exceptional  cases,  represents  losses  which  are,  in  efiect,  claimed  twice  over ; 

1  Appendix  to  British  Case,  vol.  vii,  p.  7. 

«Ibid.,  p.  5.  r^^^^T^ 
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and  this  simple  cousideratioa  enables  us,  without  hesitation  or  difficulty,  to  strike  off 
uno  ictu  this  sum  of  $774,183,  or  all  but  10  per  cent,  of  the  total  claim.^ 

As  to  claims  for  masters'  wages,  the  report  observes : 

A  claim  for  loss  of  wages  by  the  master  has,  we  belieye,  never  been  allowed  in  the 
English  or  American  courts  in  cases  of  collision  or  capture,  or  other  similar  cases.  In 
the  second  place,  if  such  a  claim  were  not  inadmissible,  it  would  be  necessary  to  take 
into  account  the  fact  that  the  master  probably  obtained  other  employment,  and  tiiereby 
earned  other  wages  after  the  capture  of  his  vessel,  as  well  as  the  fact  that  when  he 
contracted  with  nis  owners  the  risk  of  the  vessel  being  captured  was  probably  taken 
into  account  in  fixing  the  wages.  Finally,  it  must  be  observed  that  the  claim  of  the 
master  for  loss  of  \«age8  when  advanced  at  the  same  time,  as  it  invariably  is  in  the 
present  case,  with  a  claim  by  the  ship-owner  for  full  freight,  is  not  less  unjust  than  the 
claim  by  the  owner  for  the  amount  of  his  loss  when  followed  immediately  by  the  claim 
of  the  insurance  company  for  the  very  same  amount ;  for  it  is  out  of  the  gross  freight 
that  the  wages  would  have  been  paid,  and  without  such  payment  the  gross  freight 
could  not  have  been  earned.^ 

It  must  be  added  that  the  claims  for  personal  effects  appeskr  in  many 
instances  to  be  plainly  exorbitant,  and  that  claims  are  also  made  for 
personal  losses  of  a  remote  and  indirect  kind,  such  as  would  never  be 
allowed  in  the  courts  of  any  country.  Thus  heavy  damages  are  claimed 
by  one  man  for  the  loss  of  a  valuable  situation,  and  by  another  for  the 
loss  of  an  appointment  as  consul,  which  he  alleges  himself  to  have  sus- 
tained by  detention  on  board  the  captured  vessel. 

The  general  result  of  this  examination  as  to  the  private  losses  is  to  re- 
duce the  estimated  amount  of  the  claims  on  account  of  the  Alabamafrom 
$6,537,611  to  $3,288,851 ;  of  the  Florida,  from  $3,693,302  to  $2,635,568; 
of  the  Shenandoah,  from  $6,366,894  to  $1,377,316 ;  and  the  total  amount 
claimed  from  $17,763,910  to  $8,039,685;  and  this  is  believed  to  be  a 
liberal,  as  it  is  certainly  a  careful,  estimate.^  Whether  any  part  of 
thislatter  sum — and,  if  any,  how  much — might  with  justice  be  charged 
against  Great  Britain,  is,  as  the  arbitrators  have  been  reminded,  an  en- 
tirely distinct  question,  depending  on  the  decision  of  the  arbitrators  as 
to  the  existence  and  the  extent  of  any  liability  on  the  part  of  Great 
Britain  in  respect  of  the  several  vessels  to  whose  acts  respectively  the 
different  constituent  parts  of  this  aggregate  loss  are  to  be  ascribed. 

Her  Majesty's  government  supposes  that  the  Government  of  the  United 
States  has  deemed  it  proper  to  accept  and  present  to  the  arbitrators 
the  amounts  at  which  the  several  private  claimants  have  stated  their 
own  losses  as  sufficient  for  the  immediate  purpose  of  the  present  pro- 
ceeding. But  the  arbitrators  must  be  well  aware  that  claims  of  this 
nature,  put  forward  by  private  persons,  cannot  safely  be  accepted,  even 
as  furnishing  materials  for  jprima  facie  estimate,  without  strict  scrutiny, 
and  it  is  clear  that  this  remark  applies  very  forcibly  to  the  claims  now 
under  consideration. 

[137]     •claims  pob  national  losses  by  the  destruction  of 
public  pboperty  of  the  united  states. 

The  claims  for  public  property  of  the  United  States  destroyed  by 
oi.in»i»ro.((oDai  coDfcderate  cruisers  relate  to  the  war-steamer  Hatteras, 
1  oSJI^b^'tre '°£  sunk  in  action  by  the  Alabama;  to  the  barks  Greenland 
v^^ny  "if  '""Jhe  aud  WhisLliug  Wind,  said  to  have  been  laden  with  coal. 
United  suu*  ^^^  destroyed  respectively  by  the  Florida  and  a  confederate 
vessel  called  the  Coquette;  and  to  the  steam  revenue-cutter  Caleb 


» Appendix  to  British  Case,  vol.  vii,  p.  16. 
« Ibid.,  p.  13. 
'Ibid.,  p.  36. 
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Cashiug,  cut  out  and  destroyed  by  the  Archer,  which  is  alleged  to  have 
been  acting  as  a  tender  to  the  Florida. 

The  Hatteras  was  detached  from  Commodore  Bell's  squadron,  then 
blockading  Galveston,  to  chase  the  Alabama,  which  had  appeared  in 
the  offing.  The  destruction  of  this  ship  appears  to  have  been  clearly 
due  to  the  failure  of  the  squadron  to  support  her ;  and  Her  Majesty's 
government  conceives  that  the  claim  on  account  of  her  is,  on  this 
ground,  inadmissible,  supposing  that  it  could  be  supported  on  other 
grounds. 

The  case  of  the  Caleb  Cushing  betrays  such  remissness  on  the  part  of 
those  intrusted  with  the  charge  and  defense  of  the  great  fortified  harbor 
of  Portland  (where  this  revenue-cutter  lay)  in  allowing  her  to  be  cut 
out  under  the  very  guns  of  the  fort  by  the  boats  of  an  armed  vessel 
which  had  been  a  small  fishing-schooner,  that,  even  should  the  tribunal 
hold  that  Great  Britain  has  incurred  any  liability  to  the  United  States 
for  captures  made  by  tenders  of  the  Florida,  this  claim  ought  not 
to  be  entertained. 

As  to  the  Whistling  Wind,  it  must  be  observed  that  the  Coquette,  by 
which  she  is  said  to  have  l>een  captured,  is  not  mentioned  in  the  Case 
of  the  United  States  as  a  tender  to  the  Florida,  and  there  is  no  evidence, 
so  far  as  Her  Majesty's  government  is  aware,  that  she  was  such. 

CLAIMS  FOR    EXPENDITURE    ALLEGED  TO   HAVE    BEEN    INCURRED    IN 
THE  PURSUIT  OF  CONFEDERATE  CRUISERS. 

In  the  second  of  the  two  reports  above  referred  to,  (that  from  the 
committee  appointed  by  the  board  of  admiralty,)  the  arbi-  ci«in,.forM  nd 
trators  wiU  find  an  examination  of  the  claims  presented  on  •^•jii'*!^^^ 
this  account.  It  is  obviously  impossible,  without  any  mate-  ^rJurof'conlSder' 
rials  whatever  for  verification  or  comparison,  to  ascertain  ■'"'='""•"• 
whether  the  several  items  for  coal,  outfit,  expenses  of  navigation,  and 
the  like,  do  or  do  not  correctly  represent  the  actual  expenditure  under 
these  various  heads.  Her  Majesty's  government  deems  it  necessary  to 
point  out  that  these  accounts  contain  many  obvious  errors,*  many  dis- 
crepancies, which  there  are  no  means  of  reconciling,  and  a  great  num- 
ber of  charges  which,  in  the  absence  of  explanation,  cannot  but  be 
deemed  excessive.* 

It  must  be  further  observed,  however,  that  these  claims  for  expend- 
iture include  not  only  vessels  stated  to  have  been  employed  in  seeking 
for  the  several  cruisers  specified  in  the  United  States  Case,  including 
the  Sumter  and  the  Tallahassee,  (which  were  fitted  out  in  confederate 
ports,)  but  also  others  dispatched  after  the  Rappahannock,  (which  is  not 
among  the  specified  vessels,  and  on  account  of  which  the  case  makes 
no  claim,)  and  the  Chesapeake,  (which  is  not  even  mentioned  in  the 
Case,)  and  others  again,  which  were  employed  in  the  general  duties 


'For  example,  the  whole  amount  of  the  Sheppard  Knapp's  outfit  is  charffed,  although 
in  the  offlcial  aocoant  of  her  loss  in  the  report  of  the  Secretary  of  the  United  States 
Navy  to  Congress  of  the  7th  December,  1863,  p.  556,  it  is  stated  that  *'her  battery  (11 
gnns)  and  appointments,  ordnance,  yeoman's  and  master's  stores,  instruments  and 
charts,  provisions  and  clothing,  spars,  sails,  running  and  standing  rigging,  anchors 
and  chains,  everything  portable  and  of  value  to  the  Qovemment,  has  been  saved.  The 
only  loss  j^  the  hull  and  the  use  of  the  ship/'— (Appendix  to  British  Case,  vol.  vii,  p.  90.) 

*For  exainple,  the  charges  under  the  head  of  medicine  and  surgery  amount  to 
$28,664.24.  The  medical  director-general  of  Her  Majestv's  navy  states  that  £2,500 
would  probably  cover*  the  charge  for  medicines  and  medical  stores  for  7,600  men  for 
303  days  in  Her  Majesty's  navy.  And  this  appears  to  have  been  the  total  of  the  com- 
plements of  the  United  States  cruisers.— (Ibid.,  p.  93.)  ,,  ^^.  ^,   _  —        _ 
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incidental  to  a  state  of  war,  such  as  convoy,  the  protection  of  fisheries, 
intercepting  blockade-runners  and  ships  laden  with  contraband  of  war, 
and  cruising  in  search  of  enemy's  privateers  generally.  Sailing  orders, 
in  which  this  general  description  is  employed,  cannot  be  treated  as  hav- 
ing reference  to  any  of  the  specified  vessels ;  and  in  several  instances 
the  dates  conclusively  prove  that  there  could  have  been  no  such  refer- 
ence. Again,  the  claim  for  expenditure  in  respect  of  a  United  States 
cruiser  dispatched  in  pursuit  of  a  particular  confederate  ship  is  some- 
times prolonged  considerably  beyond  the  date  when  the  capture  or  de- 
struction of  that  ship  must  have  become  known  to  the  commander  of 
the  cruiser,  and  during  a  time,  therefore,  when  he  must  have  been  em- 
ployed on  other  service.  There  are  cases  again  (such  as  that  of  the  De 
Soto^)  in  which  it  is  clear  that  a  cruiser  alleged  to  have  been  in 
[138]  quest  of  a  confederate  ship  must  •have  much  more  than  paid  her 
expenses  by  the  prizes  made  by  her  while  nominally  employed 
on  that  errand. 

The  result  of  a  careful  and,  as  Her  Majesty's  government  believe,  a 
fair  and  just  examination  of  these  claims,  upon  the  data  presented  by 
the  United  States  themselves,  is  that,  even  were  it  possible  to  hold 
Great  Britain  liable  for  all  expenditure  incurred  in  the  **  pursuit''  of  all 
the  confederate  vessels  specified  in  the  United  States  case,  the  amount 
€Ould  not  exceed  $1,854,715.99;  were  the  expenditure  limited  to  the 
Florida,  Alabama,  Georgia,  and  Shenandoah,  it  could  not  exceed 
$1,509,300.74;  were  it  limited  to  the  Alabama,  it  could  not  exceed 
$1,427,685.03 ;  and  these  figures  would  require  considerable  abatement. 
The  amount  claimed  by  the  United  States  on  this  score  is  $7,080,478.70.* 

It  is  needless  to  remind  the  arbitrators  that  claims  of  this  nature  are 
subject  to  the  same  observation  as  has  been  made  with  respect  to  the 
claims  for  private  losses.  It  would  be  plainly  unreasonable  to  contend 
that,  if  any  failure  of  duty  could  be  established  against  Great  Britaiu 
in  respect  of  a  given  vessel,  all  that  may  have  been  expended  by  the 
United  States  in  trying  to  capture  her  must  be  assumed  to  be  charge- 
able against  this  country.  But  the  British  government  takes  exception 
to  this  class  of  claims  altogether.  It  cannot  be  admitted  that  they  are 
properly  to  be  taken  into  account  by  the  arbitrators,  or  that  Great^ 
Britain  can  fairly  be  charged  at  once  with  the  losses  which  a  belliger-* 
ent  cruiser  has  inflicted  during  her  whole  career,  and  with  what  the 
Uhited  States  may  think  fit  to  allege  that  they  spent  in  vainly  endeav- 
oring to  capture  that  cruiser.  Such  demands  are  unheard  of,  and  were 
never  before  suggested,  even  in  those  cases  in  which  the  attempt  has 
been  made  to  obtain  compensation  for  actual  losses.  By  what  test,  it 
may  reasonably  be  asked,  would  it  be  possible  to  try  the  propriety  of 
such  an  alleged  expenditure  !  How  are  the  arbitrators  to  judge  whether 
the  ships  sAid  to  have  been  employed  were  properly  selected  for  the 
purpose,  sent  to  the  proper  places,  and  furnished  with  proper  instruc- 
tions, and  whether  those  instructions  were  executed  with  activity  and 
judgment  f  On  these  things,  however,  among  others,  the  propriety  of 
the  expenditure  depends.  In  truth,  there  is  but  one  test  possible ;  it 
is  that  of  success  within  a  reasonable  time.  Tried  by  this  test,  the  claim 
must  fail,  even  if  it  were  open  to  no  other  objections. 

Her  Majesty's  government  is  naturally  reluctant  to  criticise  the  man- 
agement of  the  United  States  Navy,  and  desires  to  say  as  little  as  pos- 
sible on  this  point.  But  a  few  briet  remarks  on  it  are  made  ifecessary 
by  the  claims  of  the  United  States,  and  it  is  diflacult  to  resist  the  con- 

1  Appendix  to  British  Case,  vol.  vii,  p.  74. 

2  Ibid.,  vol.  vii,  pp.  (33,  111.  .gi^i^^^  by  Google 
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victioii  that,  if  well-appointed  vessels  of  competent  speed  and  strength 
had  been  dispatched  in  the  directions  which  knowledge  and  experience 
would  indicate,  and  if  favorable  opportunities  had  not  been  lost  or 
thrown  away,  the  list  of  captures  by  confederate  cruisers  would  have 
been  comparatively  small. 

Let  us  take,  as  the  earliest  example,  the  escape  of  the  Sumter  from 
the  Mississippi.  This  is  described  by  the  Secretary  of  the  Navy  in  his 
report  to  Congress,  dated  the  1st  December,  1861,  p.  8 : 

Such  of  these  (the  confederate)  cruisers  as  eluded  the  blockade  and  capture  were 
soon  wrecked,  beached,  or  sunk,  with  the  exception  of  one,  the  steamer  Sumter,  which, 
by  some  fatality,  was  permitted  to  pass  the  Brooklyn,  then  blockading  one  of  the  passes 
of  the  Mississippi,  and,  after  a  brief  and  feeble  cha^e  by  the  latter,  was  allowed  to  pro- 
ceed on  her  piraticiil  voyage.  An  investigation  of  this  whole  occurrence  was  ordered 
by  the  Department. 

With  regard  to  the  Alabama,  it  has  been  seen  that  the  Tuscarora, 
being  in  the  United  Kingdom  at  the  time  the  former  surreptitiously  left 
Liverpool,  failed  to  follow  and  intercept  her.  This  appeared  to  the 
United  States  minister  in  London  to  show  a  want  of  that  promptitude 
and  judgment  w^hich  ought  to  have  been  evinced  under  the  circum- 
stances, and  he  evidently  believed  it  probable  that  the  Tuscarora  would 
have  succeeded  in  intercepting  her,  had  the  needful  activity  and  dis- 
patch been  used. 

Again,  she  was  blockaded  in  the  harbor  of  Port  Royal,  Martinique, 
on  the  19th  November,  1862,  and  although  private  signals  from  a  ship 
in  the  harbor  were  made  to  the  United  States  steamer  San  Jacinto,  then 
off  the  entrance,  the  Alabama,  on  the  same  evening,  escaped  the  vigi- 
lance of  the  San  Jacinto. 

Again,  she  was  off  Galveston  on  the  11th  January,  1863,  and  was  seen 
by  the  ships  of  Commodore  Bell's  squadron ;  and  the  flashes  of  the  guns, 
while  the  engagement  between  her  and  the  United  States  ship  of  war 
Hatteras  was  taking  place,  were  plainly  visible,  and  the  sound  of  the 
guns  heard.  At  7.30  p.  m.  the  Brooklyn,  tbe  commodore's  flag-ship, 
went  in  pursuit,  steering  S.  J  B.  in  the  direction  of  the  flashes. 
[139]  The  Sciota  was  »sent  out  S.  S.  E.  and  the  Cayuga  S.  S.  W.,  but 
these  vessels  failed  even  to  see  the  Alabama.  The  commodore, 
•  in  his  official  dispatch  of  the  12th  January,  1863,  (p.  319  of  the  United 
States  Secretary  of  the  Navy's  report  to  Congress,)  states  that  "  three 
or  four  vessels  like  the  Oneida  thrown  into  the  Yucatan  Channel  imine- 
diately  would  probably  intercept  him.  The  gun-boats  are  not  a  match 
for  him  in  force  or  speed."  Had,  therefore,  the  Brooklyn  and  her  con- 
sorts followed  up  the  pursuit  until  the  following  morning,  it  is  probable 
the  Alabama  would  have  been  in  sight,  and,  if  so,  she  might  have  been 
captured.  Captain  Semmes,  in  his  account  of  his  voyage,  makes  the 
following  observation :  "  By  their  account  of  the  course  steered,  they 
could  not  have  failed  to  have  seen  us.'^ 

Again,  the  Secretary  of  the  Navy,  in  his  report  to  Congress,  dated 
7th  December,  1863,  p.  23,  pronounces  the  following  censure  on  the 
improper  employment  of  the  Vanderbilt : 

In  derogation  of  these  special  and  explicit  orders,  Acting  Rear- Admiral  Wilkes,  on 
falling  in  with  the  Vanderbilt,  transferred  his  flag  to  that  vessel,  and,  attaching  her  to 
his  squadron,  detained  her  in  his  possession  so  long  as  to  defeat  the  object  and  purpose 
of  the  Department.  He  did  not  release  her  an  til  tbe  13th  June,  when  Commander 
Baldwin  proceeded  to  carry  out  his  instructions,  but  he  was  too  late.  He  arrived  at 
Fernando  Noronha  on  the  4th  of  July,  at  Pernambuco  on  the  6th,  at  Rio  de  Janeiro  on 
the  14th ;  thence  he  proceeded,  on  the  2d  August,  to  St.  Helena,  instead  of  going  direct  to 
the  Cape  of  Good  Hope.  The  unfortunate  detention  of  the  Vanderbilt  wholly  defeated 
the  plans  of  the  Department  for  the  capture  of  the  Alabama,  Florida,  and  Georgia. 
They,  as  the  Department  anticipated,  arrived  in  those  latitudes  and  visited  those  ports 
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in  May,  but  the  Vauderbilt, instead  of  beini;  thereto  receive  them,  an  the  Department 
intended,  was  improperly  detained  in  the  West  Indies  until  after  that  period. 

The  Florida,  after  having  been  seized  and  tried  at  the  admiralty  court 
of  Nassau  and  subsequently  released,  proceeded  to  the  Gulf  of  Mexico, 
and  in  the  middle  of  the  day  of  the  4th  September,  1862,  boldly  passed 
through  the  blockading  squadron  off  Mobile,  and  ran  safely  into  the 
harbor.^ 

For  this  act  of  remissness  on  the  part  of  the  commanding  officer  of  the 
United  States  blockading  squadron  he  was  dismissed  from  the  United 
States  Navy.  She  remained  specially  blockaded  untiF  January,  1863, 
when  she  again  succeeded  in  running  through  the  blockading  squadrou. 
She  passed  close  to  several  of  the  ships,  but  was  not  stopped;  and  one 
of  the  fastest,  which  was  specially  charged  with  the  duty  of  watching 
and  following  her,  is  stated  never  even  to  have  slipped  anchor  in  chase. 
Under  such  circumstances,  when  on  two  separate  occasions  she  might 
have  been  captured,  (either  on  the  4th  September.  1862,  or  15th  Janu- 
ary, 1863,)  but  escaped  unscathed  by  the  ships  or  war  specially  block- 
ading her  from  ingress  as  well  as  egress.  Her  Majesty's  government  is 
unable  to  understand  on  what  principle  any  claim  can  be  sustained  for 
losses  occasioned  by  this  ship,  which  up  to  this  date  (the  15th  January, 
1863)  had  not  captured  a  single  vessel  of  the  United  States,  still  less 
for  the  expenses  incurred  in  failing  to  capture  her. 

In  the  course  of  her  subsequent  proceedings  the  Florida  arrived  at 
Brest  on  the  23d  of  August,  1863;  remained  there  refitting  and  repair- 
ing until  February,  1864,  during  which  period  she  was  taken  into  a 
government  dock,  and  made  considerable  changes  in  her  crew.  On  the 
17th  of  September  the  United  States  ship  of  war  Kearsarge  arrived  in 
Brest  Roads,  and  remained  at  anchor  with  her  fires  banked  until  the 
30th  October.  She  again  returned  on  the  27th  November,  on  the  11th 
and  27th  December,  and  the  3d  January,  1864,  no  doubt  with  the  express 
object  of  watching  the  Florida,  which  was  at  anchor  in  the  roadstead, 
nearly,  if  not  quite  ready  for  sea ;  and  the  confederate  cruiser  eventu- 
ally sailed  from  Brest  in  charge  of  a  pilot  on  the  evening  of  the  9th 
February.  The  Kearsarge,  however,  had  disappeared  from  the  coast, 
and  had  not  been  seen  since  the  evening  of  the  3d  of  January ;  but  she 
again  returned  on  the  18th  February,  when,  as  it  was  to  be  expected, 
the  Florida  had  disappeared  from  the  anchorage. 

Her  Majesty's  government  have  been  unable  to  discover  that  any  ships 
of  war  of  the  United  States  were  ever  specially  sent  in  pursuit  of  the 
Georgia  or  Shenandoah ;  although  in  the  remarks  of  the  Secretary  of 
the  United  States  Navy  in  his  report  to  Congress,  above  quoted,  the 
Georgia  is  named  with  the  Alabama  and  Florida.  Those  three  vessels 
were,  it  appears,  known  to  the  United  States  Naval  Department  to  be 
somewhere  on  the  equator  or  on  the  coast  of  Brazil ;  and  there,  had  a 
flying  squadron  been  at  once  sent  in  pursuit,  one  or  more  of  them,  if 
not  all,  would  probably  have  been  captured.  It  is  to  be  remarked  that, 
during  the  whole  time  the  Alabama  was  at  sea,  she  was  only  met  on  two 
occasions  by  ships  of  the  United  States  Navy,  until  she  voluntarily 
engaged  and  was  sunk  by  the  Kearsarge,  off  Cherbourg,  on  the 
[140]  19th  June,  1864.  On  the  first  ♦occasion  she  escaped  from  Port 
Eoyal,  Martinique,  when  virtually  blockaded  by  the  San  Jacinto 
in  November,  1862 ;  on  the  second,  she  engaged  and  sunk  the  Hatteras, 
off  Galveston,  on  the  11th  January,  1863.    Nor  does  it  appear  that  either 

'Appendix  to  the  Case  of  the  Uuited  States,  vol.  vi,  p.  332. 
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the  Georgia  or  Shenandoah,  during  their  respective  cruises,  ever  fell  in 
with  a  ship  of  war  of  the  United  States. 

Her  Majesty's  government  cannot  but  observe  that,  among  the  United 
States  ships  for  which  claims  are  made,  as  having  been  employed  in  the 
pursuit  of  confederate  cruisers,  there  are  several  which  would  have  been 
worse  than  useless  for  such  a  purpose.  If  the  Onward,  of  874  tons,  or 
Ino,  of  895  tons,  converted  merchant- vessels  without  steam-power,  which 
are  represented  as  having  been  sent  in  search  of  the  Alabama,  had 
fallen  in  with  that  ship,  they  must  inevitably  have  been  destroyed.  The 
same  observation  applies  to  other  sailing-vessels  of  the  same  class,  such 
as  the  Gemsbok,  National  Guard,  and  Sheppard  Knapp,  and  still  more 
strongly  to  the  George  Mangham,  a  mortar  (sailing)  schooner  of  274 
tons.' 

With  the  large  naval  force  at  the  disposal  of  the  Government  of  the 
United  States,  Her  Majesty's  government  cannot  forbear  to  observe  that 
it  appears  extraordinary  that  more  energy  was  not  displayed  in  pursu- 
ing and  following  up  the  few  small  confederate  cruisers  to  which  the 
claims  against  Great  Britain  relate.  The  losses  now  complained  of 
would  have  been  reduced  to  a  minimum  had  effective  measures  been 
used  to  protect  the  commerce  of  the  United  States  by  the  establishment 
of  one  or  more  flying  squadrons,  with  orders  to  follow  them  anywhere 
and  everywhere,  and  not  confined,  as  Admiral  Wilkes's  flying  squadron 
was,  to  a  very  restricted  station. 

It  is  clear,  indeed,  from  the  report  of  the  Secretary  of  the  Navy,  quoted 
above,  that  he  was  himself  conscious  that  the  utmost  efforts  of  the 
United  States  were  not  put  forth  to  pursue  and  capture  these  confed- 
erate vessels.  This  duty  was  deliberately  held  to  be  subordinate  to 
that  of  maintaining  the  blockade: 

In  addition  to  the  few  vessels  stationed  abroad  to  guard  onr  national  interests,  others 
have  from  time  to  time  been  dispatched  in  pursuit  of  the  rovers,  all  of  which  were 
built  in  and  have  gone  abroad  from  foreign  ports  to  prey  upon  onr  commerce.  The 
details  of  all  the  measures  which  have  been  adopted  by  the  Department  in  this  view  it 
is  not  necessary  here  to  disclose;  but  with  most  of  our  naval  vessels  engaged  in 
enforcing  the  blockade,  and  without  a  clew  to  guide  our  independent  cruisers  on  the 
trackless  ocean,  they  have  thus  far  been  unable  to  encounter  these  semi -piratical  ves- 
sels, which  always  seek  to  evade  a  naval  antagonist.  Were  the  probabilities  greater 
thau  they  are,  however,  of  encountering  them,  and  were  our  public  naval  vessels  per- 
mitted to  enter  the  ports  of  the  maritime  powers  for  fuel  and  other  supplies  when  in 
pursuit,  it  would  not  promote  the  interests  of  commerce  nor  the  welfare  of  the  country 
to  relax  the  blockade  for  that  object. 

The  foregoing  observations  have,  it  will  be  observed,  a  material  bear- 
ing not  only  on  the  claims  for  national  expenditure,  but  on  all  the  claims 
for  compensation  which  are  advanced  by  the  United  States.  It  would 
be  unjust  to  hold  that  a  neutral  nation  is  liable  for  losses  inflicted  in 
war,  which  reasonable  energy  and  activity  were  not  used  to  prevent,  on 
the  plea  that  the  vessels  which  were  instrumental  in  the  infliction  of  the 
loss  were  procured  from  the  neutral  country,  even  though  it  may  be 
alleged  that  there  was  some  want  of  reasonable  care  on  the  part  of  the 
neutral  government.  The  utmost  period  over  which  a  liability  once 
established  on  the  ground  of  default  could  be  extended  on  any  rational 
principle,  would  be  that  which  must  elapse  before  the  aggrieved  bellig- 
erent would  have,  by  the  use  of  due  diligence  and  proper  m^ns  on  his 
own  part,  the  opportunity  of  counteracting  the  mischief. 

CLAIM  OF  THE  UNITED  STATES  FOR  INTEREST. 

On  the  claim  for  interest  which  is  advanced  by  the  United  States,  Her 
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Claim  of  the  United  Majcsty's  govemmeut  must  observe  that  it  is,  in  principle, 
s»iaie»formtere.t.  untenable.  The  claims  referred  to  the  arbitrators  are,  it 
must  not  be  forgotten,  claims  of  the  United  States,  not  of  private  per- 
sons, against  Great  Britain,  although  a  large  proportion  of  them  may 
represent  losses  alleged  to  have  l^n  sustained  by  private  persons. 
Interest,  on  general  principles  recognized  In  the  jurisprudence  of  all 
countries,  and  founded  on  reason,  can  be  claimed  only  (in  the  absence 
of  a  specitic  agreement)  where  a  debtor  is  in  mord;  that  is,  where  de- 
fault has  been  made  in  payment  of  a  liquidated  debt  at  the  time  when 

it  ouglit  by  law  to  have  been  paid,  there  being  no  mora  accipiendij 
[141]    or  delay  interposed  on  the  part  of  ♦the  creditor.    It  is  evident 

that  these  conditions  do  not  apply  to  a  case  in  which  a  mass  of 
doubtful  claims,  of  unascertained  amount,  have  been  made  by  one  nation 
against  another,  have  from  time  to  time  been  the  subject  of  negotiation, 
and  are  at  length  referred  to  arbitrators.  It  is  through  no  fault  of  Her 
Majesty's  government  that  these  claims  were  not  submitted  to  arbitra- 
tion in  1867,  or  again  in  1869  5  and  it  is  not  for  the  United  States,  which 
five  years  ago  refused  to  agree  to  a  reference,  and  three  years  ago  refused 
to  ral^ify  a  treaty  actually  concluded  for  this  purpose  by  their  represent- 
ative in  England,  to  insist  on  a  delay,  of  which  they  were  themselves 
the  cause,  as  a  ground  for  increasing  their  demands  upon  Great  Britain. 

RECAPITULATION  OF  PRECEDING  REMARKS  ON  THE  MEASURE  OF 

COMPENSATION. 

To  recapitulate  what  has  been  said  on  this  branch  of  the  subject : 

The  losses  which  may  be  taken  into  account  by  the  arbitrators  are  at 
Recapiiuiauon  of  thc  utmost  tfaosc  ouly  whlch  have  directly  arisen  from  the 
fhrm^l'J.VreTf^im"  capturc  or  destruction,  by  one  or  more  of  the  cruisers  ena- 
penwiLon.  mcratcd  in  the  Case,  of  ships  or  property  owned  by  the 

United  States  or  by  citizens  of  the  United  States,  and  the  extent  of  the 
liability  of  Great  Britain  for  any  such  losses  cannot  exceed  that  propor- 
tion of  them  which  may  be  deemed  justly  attributable  to  some  specific 
failure  or  failures  of  duty  on  the  part  of  her  government  in  respect  of 
such  cruiser  or  cruisers. 

It  is  the  duty  of  the  arbitrators,  in  deciding  whether  claims  for  com- 
pensation in  respect  of  any  particular  default  are  tenable,  and  on  the 
extent,  if  any,  of  liability  incurred  by  such  default,  to  take  into  account 
not  only  the  loss  incurred,  but  th0  greater  or  less  gravity  of  the  default 
itself,  and  all  the  causes  which  may  have  contributed  to  the  loss,  and 
particularly  to  consider  whether  the  alleged  loss  was  wholly  or  in  part 
due  to  a  want  of  reasonable  activity  and  care  on  the  part  of  the  United 
States  themselves. 

The  claims  for  money  alleged  to  have  been  expended  in  endeavoring 
to  capture  or  (destroy  any  confederate  cruiser  are  not  admissible  together 
with  the  claims  for  losses  inflicted  by  such  cruiser. 

The  claims  for  interest  are  not  admissible. 

Should  the  tribunal  award  a  sum  in  gross,  this  sum  ought  to  be  meas- 
ured by  the  extent  of  liability  which  the  tribunal  may  find  to  have  been 
incurred  by  Great  Britain  on  account  of  any  failure  or  failures  of  duty 
proved  against  her. 

The  estimates  of  losses,  public  and  private,  presented  by  the  United 
States  are  so  loose  and  unsatisfactory,  and  so  plainly  excessive  in 
amount,  that  they  cannot  be  accepted  even  as  furnishing  a  prima  faci^ 
basis  of  calculation.    The  estimates  of  expenditure  (were  the  claims  on 
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that  bead  to  be  considered  admissible)  would  likewise  be  found  too 
unsatisfactory  to  serve  a  like  purpose. 

Her  Majesty's  government  is  sensible  that,  should  the  arbitrators  find 
it  necessary  to  approach  this  question,  they  will  probably  find  it  one  of 
no  inconsiderable  difficulty.  The  foregoing  considerations  are  intended 
to  circumscribe  it,  at  least,  within  just  and  reasonable  limits,  and,  sub- 
ject to  these  considerations,  the  British  government  leaves  it  to  the 
impartial  judgment  of  the  tribunal. 


In  concluding  this  Counter  Case  Her  Britannic  Majesty's  government 
thinks  it  right  to  advert,  in  a  few  words,  to  considerations  which  invest 
this  controversy  with  an  importance  not,  perhaps,  so  great  as  is  ascribed 
to  it  in  the  Case  of  the  United  States,  but  sufficient  to  make  it  a  matter 
of  profound  general  interest.  The  discussion  turns  on  the  duties  and 
responsibilities  of  neutrals;  and  the  field  of  discussion  embraces  ques- 
tions of  principle,  questions  of  fact,  and  questions  of  peculiar  moment 
respecting  the  application  of  principles  to  facts.  The  United  States 
have  asked  the  sanction  of  the  arbitrators  to  conceptions  of  neutral 
duty,  and  still  more  of  neutral  liabilities,  which,  to  the  British  govern- 
ment, appear  to  be  fraught  with  grave  consequences,  and  to  demand 
serious  attention.  These  views,  theoretically  stated  in  an  earlier  part 
of  the  American  Case,  are  embodied  in  a  practical  shape  by  the  charges 
advanced  against  Great  Britain  ;  and  they  assume  a  still  more  formida- 
ble aspect  when  they  are  invoked  to  support  large  claims  for  pecuniary 
reparation.  For  the  first  time  in  history,  as  the  British  government 
believes,  it  has  been  seriously  insisted  that  every  act  or  omission,  how- 
ever doubtful  or  insignificant,  on  the  part  of  a  neutral  government  or 
its  officers,  which  could  be  construed  by  a  belligerent  into  a  deviation 
from  the  line  traced  out  for  neutrals  by  international  law  and  practice, 
may  be  made  the  foundation  for  pecuniary  demands  upon  the  neutral 

power,  such  as  are  now  urged  against  Great  Britain.  If  this  be 
[142]    so,  it  becomes  a  matter  of  the  highest  moment  that  the  rules 

binding  on  neutrals  should  be  simple  and  few.  But  what,  accord- 
ing to  the  Case  of  the  United  States,  must  be  the  ordinary  situation  of 
a  neutral  in  a  maritime  war!  It  must  be  a  situation  of  i)erpetual  and  un- 
remitting anxiety,  surrounded  by  dangers,  harassed  by  a  crowd  of  new 
obligations  unknown  in  peace,  which  nothing  short  of  sleepless  vigi- 
lance will  satisfy,  while  any  lapse  in  the  performance  of  them,  on  the 
part  even  of  a  subordinate  officer,  is  to  be  visited  with  heavy  national 
penalties.  The  transactions  of  private  commerce  must  be  made  the 
object  of  minute  inquisition  and  incessant  supervision ;  private  persons, 
suspected  of  being  agents  of  either  belligerent,  must  be  tracked,  when 
within  the  neutral  country,  by  spies  and  informers ;  trade  with  the  bel- 
ligerent nations  must  be  fettered  by  restraints  and  prohibitions;  the 
hospitalities  ordinarily  extended  to  belligerent  ships  in  ports  of  the 
neutral  must  be  guarded  with  precautions,  for  the  strict  enforcement  of 
which  no  honesty  or  zeal  on  the  part  of  the  local  authorities  can  afford 
an  adequate  guarantee.  Laws  and  i*egulations  enacted  by  the  neutral 
nation  with  a  view  to  its  own  protection,  far  from  being  a  means  of 
security,  become  an  additional  source  of  danger,  when  they  are  liable 
to  be  construed  as  acts  by  which  the  neutral  establishes  as  against  him- 
self, by  admission  or  otherwise,  a  new  class  of  international  obligations. 
Is  this  picture  overdrawn  !  It  can  hardly  be  thought  so,  when  we  pass 
in  review  the  various  articles  of  the  long  indictment  preferred  by  the 
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United  States  against  Great  Britain,  and  the  statements  and  argnments 
which  have  been  used  in  support  of  them. 

It  is  evident  that,  if  these  principles  were  to  be  generally  adopted, 
the  only  prudent  course  for  neutral  powers  would  be  to  enact  no  regu- 
lations, repeal  all  laws  which  could  be  interpreted  as  admissions  against 
themselves,  exclude  all  belligerent  vessels  of  war  from  their  ports,  pro- 
hibit all  traffic  with  belligerent  nations.  But  even  this  would  not  be 
enough,  since  it  is  difficult,  perhaps  impossible,  for  maritime  states,  by 
any  legislative  or  administrative  precautions,  to  isolate  themselves  and 
their  subjects  completely  from  all  contact  with  a  maritime  war.  States, 
especially  the  less  powerful,  would  be  tempted  to  abandon  a  position  so 
precarious,  and  menaced  by  such  heavy  penalties;  to  choose,  in  prefer- 
ence, the  certain  evils  of  war  itself;  and  to  seek  protection  in  an  alliance 
with  one  belligerent  or  the  other. 

The  British  government  is  convinced  that  the  arbitrators  will  not 
give  any  sanction  to  views  of  neutral  obligation,  to  which  not  even  the 
authority  of  this  tribunal  could  secure  the  general  assent  of  neutral 
powers.  !Nay,  the  British  government  is  persuaded  that  these  extreme 
views,  though,  for  the  sake  of  argument,  they  have  been  insisted  on  in 
the  Caseo  f  the  United  States,  are  not  thoroughly  realized,  and  would 
never,  in  practice,  be  accepted  as  binding  by  the  United  States  them- 
selves. 

The  conceptions  of  neutral  duty  which  have  been  stated  to  the  arbi- 
trators on  the  part  of  Great  Britain  are  those  on  which  she  has  con- 
stantly acted,  and  is  prepared  to  act  in  future,  and  which  she  believes 
to  be  upheld  by  reason,  by  authority,  and  by  the  general  consent  of 
nations.  It  is  the  right  of  a  state  which  remains  at  peace  while  others 
are  at  war,  that  its  relations  with  foreign  countries  and  the  duties  it 
owes  to  them  as  a  member  of  the  society  of  nations,  should,  as  far  as  is 
possible,  continue  to  subsist  unaltered  by  discords  from  which  it  stands 
aloof,  and  wherein  it  has  no  share.  Impartiality  in  act;  the  exercise  ot 
reasonable  care  to  prevent  itself  from  being  made,  even  against  its  will, 
a  virtual  participant  in  the  war,  while  claiming  the  advantages  and  im- 
munities of  peace;  this  is  all  that  the  neutral  is  bound  to  give,  or  the 
belligerent  entitled  to  require.  Great  Britain  has  laid  before  the  arbi- 
trators, with  a  fullness  and  minuteness  of  detail  rendered  necessary  by 
the  long  train  of  accusations  she  has  had  to  meet,  the  acts  of  her  gov- 
ernment and  of  its  officers,  and  every  ascertained  fact  and  circumstance 
which  can  be  material  to  a  decision ;  and  she  leaves  with  confidence  to 
their  judgment,  and  to  that  of  the  world,  the  question  whether  her  obli- 
gations as  a  neutral  were  not  fairly  discharged  toward  the  United 
States  during  the  civil  war. 

Finally,  Her  Britannic  Majesty's  government  desires  to  express  its 
earnest  hope,  in  which  it  is  assured  that  the  Government  of  the  United 
States  will  cordially  share,  that  the  frank  and  open  statement  of  facts 
as  they  actually  occurred,  may  effectually  remove  every  misunderstand- 
ing between  np-tions  allied  by  innumerable  ties  to  one  another. 
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NOTE  ON  THE  QUESTION  REFERRED  TO  AT  PAGE  l->. 


The  subjoined  citations  bearing  on  the  question  referred  to  in  page  12 
are  taken,  as  will  be  seen,  with  few  exceptions,  from  works  a>kkx(a  > 

published  before  the  question  in  controversy  arose: 

Celoi-l^  au  contraire  blesse  lea  devoirs  de  la  neutrality  qui,  sans  engagements 
ant^rienrs,  perraet  h  Pnne  des  puissances  bellig^rantes  le  passage  ou  la  lev^e  de  recrues, 
en  los  defendant  il  I'autre,  ou  l)ien  qui  tol^re  sur  son  territoire  les  pr6paratiis  militaires 
de  Tune  des  puissances  bellig^rantes  en  lui  perniettant  d'occuper  telle  forteresse,  en 
souffrant  des  rasserablements  militaires,  des  armements  en  course,  &c. ;  et  c^est  en  vain 
qu'il  se  parerait  du  pr<?texte  d'etre  pr6t  ik  en  faire  autAnt  en  faveur  de  la  partie  adverse. 
— ( Martens f  Precis  du,  droit  des  gens  modeme  de  V Europe,  Verge's  edition,  1856,  book  viii, 
chap,  vii.) 

£1  armar  bnques  para  el  servicio  de  la  guerra,  aumentar  sus  fuerzas,  aderezarlos, 
preparar  expediciones  hostiles,  son  actos  ilegitimos  en  territorio  neutral,  y  las  captnras 
subsi^ientes  a  ellos  se  miran  como  viciosas  en  el  foro  de  la  potencia  neutral  ofendida, 
que  tiene  derecho  para  restituir  la  presa  d  los  primitivos  propietarios,  si  ^  sus  pnortos 
fuere  conducida.  •  •  «  Nada  se  opone  i.  que  los  beligerantes  apresten  naves  de 
comercio  en  los  puertos  neutrales,  las  tripulen  y  surtan  de  todo  lo  necesario ;  lo  cual  se 
extiende  d  las  naves  que  pueden  destinarse  indistintamente  al  comercio  6  d  la  guerra. — 
(Pando,  Elementos  del  derecho  internacional,  ^  192,  Madrid,  1852.) 

Nach  der  dritten  Kegel  des  vorigen  Paragrapheu  darf  der  neutrale  Staat  einer  krieg- 
fiihreuden  Partei  weder  Mannscbaften  noch  aucb  Scbitfe  £Ur  ihre  Kriegsuntemehmun- 
gen  zur  Disposition  stellen,  aucb  keine  Watfenpliitze  oder  Schiftsstationen  ttir  feindliche 
Untemehmungen  einriiumeu,  noch  endlicb  Geldmittel  zura  Fortbetriebe  des  Krieges 
zufliessen  lassen.  Fiir  erlaubt  hielt  man  ebedem  zwar  die  Vermiethung  und  gewisser- 
massen  Seeleuverkauferei  von  Truppen  an  einen  kriegfUbrenden  Theil,  selbst  obne 
einen  dem  Kriege  voransgegangeneu  Vertrag ;  theils  macben  jedocb  die  constitutio- 
nellen  Rechte  der  Volker  dergleichen  bent  zu  Tace  unmoglicb  ;  tbeils  wird  aucb,  wenn 
"es  nocb  vorkame,  eine  Kriegspartei  durcb  kein  Herkommen  gebindert,  einen  solcben 
Trnppenlieferanten  naob  ibrem  politiscben  Interesse  zn  be  bandeln.  Eben  so  war  es  eine 
vormals  sebr  gewobnlicbe  Meinung,  ein  nentraler  Staat  diirfe  einer  kriegfiibrendeu 
Macbt  gestatten,  sein  Gebiet  fur  ibr  Angriffis-  und  Vertbeidignngssystem  zum  Scbadea 
des  Gegners  vorilbergebend  zu  benutzen,  falls  man  diesem  selbst  aucb  das  Niimlicbe  zu 
erlauben  bereit  ware,  z.  B.  einen  Burcbzug  von  Truppen  oder  die  Durcbftlbrung  von 
Scbiifen  durcb  das  neutrale  Wassergebiet,  lemer  die  Anbaufung  von  Magazinen,  Aus- 
riistung  von  Truppen,  Kriegsscbiftea  und  Capern ;  allein  es  lassen  sicb  dergleicben 
Vergilnstigungen  mit  dem  Wesen  stronger  Neu tralitat  nicbt  vereinbaren.  Benn  es  wird 
darin  immer  ein  actueller  Gewinn  fiir  den  Begflnstigten  in  seinen  Untemehmungen 
liegen,  und  die  Umstande  werden  selten  so  geartet  sein,  dass  aus  solcben  Gestattungen 
kein  wirklicbes  Prigndiz  fUr  die  andere  Partei  entsteben  konnte;  moistens  wird  die 
Laffe  eines  neutralen  Laudes  Hir  die  eine  Kriegspartei  giinstiger  sein  als  ilir  die 
andere,  demnacb  ihre  Benutzung  von  Seiten  der  einen  wirkliche  Forderung  ibrer  feiud- 
licben  Zwecke  gegen  die  andere  Partei.  Nur  bei  volliger  Unverfanglichkeit  der  Ver- 
baltnisse  und  Zustande  wiirde  daber  der  Neutrale  Zugestandnisse  der  angegebenen  Art 
macben  diirfen ;  unter  alien  Umstanden  aber  fordert  es  der  gute  Glaube  und  die 
Klugbeit,  sicb  mit  dem  anderen  Tbeile  bieriiber  zu  verstandigen.        *  *         * 

Burch  das  Vorstebende  sind  mit  Beriicksicbtigung  der  wicbtigsten  Falle  die  eugsten 
Grenzeu  gezogen,  iunerhalb  deren  sicb  die  Unparteilicbkeit  der  neutralen  Staatsgewal- 
ten  balten  muss.  Was  nun  diese  zu  thun  nicbt  berecbtigt  sind,  darf  im  Allgemeinen 
aucb  ibren  Untertbanen  nicbt  gestattet  werden.  Inzwiscben  kann  dadurcb  die  Freibeit 
der  Einzelnen  nicbt  so  vollig  oescbrankt  wenlen,  als  es  fUr  die  Staatsgewalt  selbst, 
mitbin  aucb  fiir  die  Masse  der  Nation,  Gesetz  der  Neutralitiit  ist.  Es  kann  daber  keine 
Regierung,  den  Fall  ausdrlicklicher  Vertragsverbindlicbkeit  ausgenommen,  dafiir 
verantwortlich  gemacht  werden,  wenn  einzelne  ibrer  Untertbanen  freiwillig  in  der 
einen  oder  anderen  Woise  an  einem  fremden  Kriege  Theil  nebmen,  wenn  sie  sicb  mit 
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einer  Kriegspartei  iu  Liefernngs-  nnd  Darlehngeschafte  einlassen,  oder  in  die  Tnip- 
peDreiheu  derselben  eintreteu,  eiuem  krie^erischeu  Drauge  oder  beaoDderen  morafi- 
schen  luteressen  an  der  Sacbe  dieser  Partei  nacbgehend.  Im  aussersten  Falle  wlirdea 
bier  Dur  die  Gmndsatze  von  der  Auswanderung  der  (Jntertbanen  zur  Anwendung 
kommen.  SoUte  freilicb  die  Tbeilnabme  der  Uutertbanen  eine  massenbafte  werden, 
dadarcb  die  Anfmerksamkeit  nnd  Bedeuklicbkeit  der  Gegeupartei  erregen,  deumacb 
Repre68alieB  derselben  beflircbten  lasseD :  so  wird  es  von  dem  politiscben  Erniessen 
der  betbeiligteu  Staatsgewalt  abbangen,  ob  und  wie  weit  sie  dagesen  einscbreiten 

wolle,  jedocb  nicbt  aus  Pflicbt  gegeu  den  kriegfUbrenden  TneU,  sondern  ledig- 
[144]    licb  aus  "RUcksicbt  auf  das  eigene  Staatswolil.    Als  Verletznng  der  Nentrau- 

tatspdicbt  darf  uacb  neuerem  Braucb  die  Erlaubniss  zur  Anuabme  von  Caper- 
briefen  und  Ausriistung  von  Caperscbiffen  an^esebeu  werden. — (Heffter :  Das  europaisdie 
Volketrecht  der  Gegenwartj  ^  147, 148,  3d  edition,  Berlin,  1855.) 

The  foregoing  passages  relate  to  hostile  expeditions  organized  within 
and  dispatched  from  the  neutral  country.  Helfter,  where  he  speaks  of 
the  act  of  furnishing  vessels  constructed  for  war  to  a  belligerent,  intro- 
duces it  under  the  head  of  contraband : 

Da  sicb  neutrale  Staaten  nnd  deren  Untertbanen  dnreb  unmittelbare  Gewabmng 
einer  Kriegsbilfe  far  den  einen  Tbeil  gegeu  den  anderen  einer  Verletznng  der  Nentra- 
litiit  scbuldig  macben,  so  ist  letzterer  unstreitig  berecbtigt,  auf  otfenem  Kriegsfelde 
dagegen  einzuscbreiten  und  die  unbefngten  Haudlungen  als  feindselige  zu  ahuden. 
Hieruuter  flillt  mit  Beistimmuug  der  Praxis  : 

a.  Die  freiwillige  Zuflibiiing  von  Mannscbaften  fUr  den  Land-  nnd  Seekrieg ; 
h.  Die  freiwillige  ZufUbrung  von  Kriegs-  und  Transportscbiffen  ; 

c.  Die  freiwillige  Beforderung  von  Depescben  an  oder  fllr  einen  Kriegftlbrendeu, 
'  In  Fallen  dieser  Art,  wofern  sie  wirklicb  constatirt  werden,  wird  nicbt  allein  die 
Wegnabme,  sondern  aucb  die  Aneignnng  des  Transportmittels,  ja  sogar  der  iibrigen 
Ladung  gegen  den  von  dera  verbotenen  Zwecke  der  Reise  unterricbteten  nentralen 
Eigeuthiimer  znlassig  gebalten,  obwobl  nicbt  immer  mit  gleicber  Strenge  gebandbabt. 
In  der  Tbat  liegt  darin  eine  Selbstbilfe,  welcber  der  Neutrale  unterworfen  werden  darf, 
der  sicb  zum  Complicen  oder  gebeimen  Gebilfen  des  Feindes  gemacbt  bat.— ($  157  b.) 

The  foregoing  passage  has  been  extracted  in  the  Case  of  the  United 
States  (p.  196)  from  a  French  translation  of  Heffter's  work,  in  which  it 
will  be  observed  that  a  change  of  expression  is  introduced.  The  sub- 
stituted words  are : 

b.  La  construction  dans  les  ports  neutres  de  vaisseanx  de  guerre  ou  de  commerce  pour 
le  compte  de  I'enuemi,  dh  leur  sortie. 

.  Heffter  himself,  in  his  fifth  edition,  published  in  1867,  retains  the  words 
he  had  previously  used,  while  he  recasts  the  remainder  of  his  paragraph, 
entitling  it  "Analoge  Fiille  der  Kriegscontrabande,''  omitting  the  open- 
ing sentence,  and  merely  stating  that  the  three  classes  of  acts  specified 
fall  under  the  head  of  contraband  '*  improper,''  ('^  uneigentliche  Kriegs- 
contrabande.'') 

Heffter  here  couples  the  act  of  furnishing  a  vessel  of  war  to  a  bellig- 
erent with  that  of  furnishing  him  with  a  transport,  and  also  with  that 
of  transporting  troops  for  a  belligerent  from  place  to  place.  That  these 
are  not  acts  which  the  neutral  government  is  under  any  obligation  to 
prevent  has  been  constantly  held  by  the  United  States. 

The  doctrine  thus  enunciated  by  Heffter  is  that  of  all  previous  writers 
of  authority. 

Ships  of  war,  exported  from  a  neutral  territory  for  the  use  of  a  bellig- 
erent, had  always  been  ranked  among  articles  contraband  of  war,  with- 
out any  indication  of  a  difference,  in  the  view  of  international  law,  be- 
tween them  and  other  articles  of  direct  use  in  war. 

In  the  treaty  of  December  21,  1661,  between  Charles  II  of  England 
and  Charles  XI  of  Sweden,  which  is  stated  by  Azuni  {Syst^me  universelj 
&c.,  tom.  ii,  art.  iv,  §  16,  page  121,  note)  to  have  "  servi  de  r^gle  k  nn 
grand  nombre  d'autres  post^rieures,''  it  is  provided,  "  Ne  merces  uIIjb 
vocatie  contrabandie,  et  specialiter"  (inter  alia)  "  nates  heUtccB^  etprcesi- 
diariw  hostibus  suppeditandae,  devehantur  ad  alterius  hostes  sine  peri- 
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culo,  si  ab  altero  confaederatorum  deprehendautur,  quod  priedie  cedant 
absque  spe  restitutionis." 

In  the  convention  of  London  (July  25, 1803)  between  Great  Britain 
and  Sweden,  certain  additions  were  made  to  the  list  of  articles  contra- 
band of  war  enumerated  in  the  previous  convention  of  1801  between 
Great  Britain  and  Eussia,  among  which  additions  were  "  ships  of  war." 

Rutherforth,  in  his  "Institutes,"  1756,  chapter  xix,  (on contraband  of 
war,)  wrote :  "  When  a  war  is  carried  on  by  sea  as  well  as  by  land,  not 
only  ships  of  war  which  are  already  built^  but  the  materials  for  building 
or  repairing  of  ships,  will  come  under  the  notion  of  warlike  stores." 

Hiibner,  (an  author  who  has  been  referred  to  in  the  Case  of  the  United 
States  as  having  given  the  best  definition  of  neutrality,)  in  enumerating 
the  "  cas  oti  les  batiments  neutres  sont  saisissables,"  ranged  under  this 
head  vessels  built  in  a  neutral  port  to  the  order  of  a  belligerent : 
'<  Quand  ce  sont  des  navires  de  guerre  construits  dans  un  port  ueutre 
pour  le  compte  on  pour  le  service  des  parties  bellig^rantes."  {8ai»ie  des 
bdtiments  neutres,  vol.  i,  chap,  vi,  §  5.)  He  classes  this  case  with  the 
transport  of  contraband  and  with  breaches  of  blockade. 

Martens  [Pricis  du  droit  des  gens,  &c.,  lib.  8,  chap,  vii,  §  318)  also 
enumerates,  among  contraband  articles,  ships  of  war. 

Galiani,  (according  to  Azuni,  vol.  ii,  art.  v,  "  De  la  contrebande  de 
guerre,^  §  2,  page  143  :) 

Apr^s  avoir  expoe^  les  diffi^rentes  doctrines  des  publicistes,  en  commeu^aut  depnis 
Grotius  jnsqn'^  Lanipredi,  snr  Pindication  qn'ils  ont  donn^  des  marchandises  dites  de 
contrebande,  finit  par  dire  qu^apr^  avoir  montr^  par  les  Inmi^res  da  bon  sens  et  de 
la  raison  naturelle,  quelles  sont  les  justes  bomes  des  classes  de  marchandises  qa'on  pent 
compter  entre  celles  de  contrebande  de  guerre ;  il  %joute  en  prenveque  ce  sont  en  effet, 
k  pen  de  diflP^rence  pr6s,  celles  d^termin^s  par  presque  tons  les  trait^s  de  I'Enrope.  II 
compte  ensnite  les  genres  qui,  nniverseUeraent  et  de  tout  temps,  ont  ^t^  regard^  comme 
contrebande  de  guerre ;  il  passe  de  1^  k  ceux  qui  en  ont  tonjonrs  4t6  exclus;  et,  enfin,  sa 
troisi^me  classe  comprend  les  genres  snr  lesquels  la  question  est  rest^  ind^cise.  II 
range  dans  la  premiere  classe  leH  bommes,  les  chevaux,  les  armes  defensives  et  ofifeusiven 
de  toute  esp^ce,  et  Us  vaiaseaux  de  guerre, 

Tetens  (Considerations  snr  Us  droits  reciproques,  &c.,  1805,  sec.  3,  Nos. 
3  and  4,  on  contraband  of  war)  enumerates  ships  of  war  among  articles 
which  are,  according  to  his  classification,  contraband  of  the  first  order. 

FiAVitiknidsL  {Delia  giurisprudenzamaritimay  1806-'8,  torn,  iii,  pp.  44,  48, 
62,  on  prizes)  among  lawful  captures  enumerates  that  of  neutral  vessels, 
"  if  armed  for  war.^^ 

Professor  Lampredi,  of  Pisa,  has  always  been  justly  regarded  with 
respect  as  a  learned  and  impartial  writer.  The  main  argument  of  his 
work  on  neutral  commerce,  which  he  wrote  chiefly  in  refutation  of  some 
criticisms  of  the  Abb4  Galiani  on  a  forpaer  treatise,  is  to  vindicate  the 
general  right  of  neutrals  to  carry  on  their  trade,  in  time  of  war,  in  the 
same  manner  as  during  peace,  provided  they  do  so  impartially.  And 
he  asserts  this  right,  within  the  neutral  territory  itself,  to  be  abso- 
lute. 
[145]  *In  part  i,  chap.  3,  p.  32,  (Peuchet's  translation,  Paris,  1802,) 
he  says: 

Lorsqu'une  fois  Ton  a  ^tabli  la  senle  loi  que  les  peuples  neutres  doivent  obser- 
ver pendant  la  guerre,  il  devieut  inutile  de  demander  quelles  doivent  fitre  les 
limites du  commerce  quails  font  en  cons^uence  de  leur  neutrality,  parce  qu*on  pent 
r^pondre  (ju'il  n^en  doit  avoir  aucune,  et  qu'ils  pen  vent  le  faire  de  la  mfime  mani^re 
qu'ilsle  faisaienten  temps  de  paix,  observant  seulement  une  exacte  impartiality  pen- 
dant tout  le  temps  de  la  guerre.  II  n^y  aura  done  aucune  espece  de  marchandises  quails  ne 
puissent  vendre  etporter  aux  belUg^ans^  et  Von  ne  pourrapas  les  empScher  de  leur  vendre  on 
loner  des  navires^  pourvu  qu'ils  ne  refusent  point  ^  Pun  ce  qu'ils  accordent  ^  Tautre. 
Devant  et  pouvant  suivre  Idj^itimement  leur  commerce  comme  en  temps  de  paix,  il  u« 
doit  y  avoir  aucune  distinction  de  marchandises,  d'argeut,  d'arraes  et  d'autres  muni- 
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tioDS  de  gaerre ;  ja  veute  et  le  transport  de  ces  divers  objets  dansles  places  des  bellig^- 
rans  doivent  Stre  permiS)  et  ne  point  porter  afteinte  ^  la  neutrality,  pourvn  qn'il  n'y 
alt  ni  faveor,  ni  pr^f^rence,  ni  esprit  de  parti. 

In  chapter  iv,  page  46,  he  says : 

Si  d'ailleurs  Pinterdiction  dn  commerce  des  objets  de  contrebande  6t&it  une  loi 
natnrelle  de  la  neutrality,  chacun  voit  que  les  peuples  en  paix  qui  font  ce  commerce 
poorraient  6tre  regard^s  comme  ennemis,  et  que  la  gnetre  serait  autoriS(6e  contre  enx  ; 
ce  qui  n'est  jamais  arrive  et  ne  se  fait  point  non  plus  de  notre  terns ;  prenve  ^vidente 
que  la  violence  faite  k  la  liberty  du  commerce  des  neutres,  en  tems  de  guerre,  a  lien  et 
se  tol^re  respectivement  des  deux  cdt^,  parce  que  Fon  en  est  ainsi  tacitement  convenu 
et  non  parce  que  le  droit  naturel  le  prescrit  ainsi. 

In  chapter  v,  page  57,  he  treats  the  question  whether  neutrals  may  sell 
every  kind  of  merchandise  within  the  neutral  territory  to  a'belligerent, 
as  one  which  no  jurist  anterior  to  Galiani  had  ever  thought  of  bringing 
into  controversy ;  all  their  discussions  being  confined  to  the  carriage  of 
contraband  to  the  enemy : 

II  r^sulte  de  toutes  les  autorit^s  que  nous  venous  de  rapporter,  que  la  doctrine  que 
nous  exposons  n'a  ^t^  mise  en  doute  par  persoune,  et  qu^elle  a  ^t^  regard^e  par  tons 
les  publicistes  comme  pacifique,  et  nullemeut  contraire  au  devoir  de  la  neutralitc. 
N^anmoins  TAbb^  Galiani  a  trouvd  cett«  doctrine  Strange  et  fausse ;  et  demandant  td  un 
navire  oonatruit  et  ai'm^  en  guerre  dans  un  port  neutre  serait  r^put^  marchandue  de  contre- 
bande si  OH  Vy  mettait  en  venter  il  dit  qu^on  derrait  le  regarder  ainsi.  Ensuite  il  nous  attri- 
bue  d'avoir  les  premiers  ^tabli  que  les  neutres  ne  peuvent  pas  exporter  des  marcban- 
disesde  contrebande  4  Peuuemi,  mais  qu'ils  peuvent  les  vendre  sur  leur  propre  terri- 
toire  k  cenx  qui  se  pr^sentent,  pourvu  quo  ce  commerce  soit  fait  avec  impartiality,  et 
sans  moutrer  plus  de  faveur  k  I'un  qu'^  I'autre  des  bellig^rans.  Nous  ne  pr^tendons 
pas  nous  attribuer  ce  qui  ne  nous  appartient  pas.  La  doctrine  que  nous  venous  d'ex- 
poser,  et  qu'il  appelle  inonle,  a  6t6  suivie,  au  moius  implicitement,  par  tons  les  auteurs 
que  nous  venons  de  citer,  puisqu'ils  ne  parlent  uniquement  que  dn  transport  des  mar- 
chandises  k  I'ennemi,  et  jamais  de  la  veute  que  Yon  pent  en  faire  snr  son  propre  terri- 
toire.    II  y  a  plus :  quelques-uns  out  enseign6  explicitement  la  m^me  doctrine. 

He  then  cites  Wolf,  and  the  following  passage  from  Yattel : 

Premi^rement,  tout  ce  qu^une  nation  fait  en  usant  des  ses  droits,  et  uniquement  eu 
vue  de  son  propre  bien,  sans  partiality,  sans  dessein  de  favoriser  une  puissance  au 
prejudice  d'une  autre,  tout  cela,  dis-je,  ne  pent,  en  g<5n<5ral,  6tre  regard^  comme  con- 
traire k  la  neutrality,  et  ne  devient  tel  que  dans  ces  occasions  particuli^res  oil  il  ne 
peut  avoir  lieu  sans  faire  tort  k  Tune  des  parties,  qui  a  alors  un  droit  particulier  de  s'y 
opposer.  Disons  encore,  d'apr^  les  mdmes  principes,  que  si  une  nation  fait  commeroe 
d^armes,  de  bois  de  construction,  de  vaisseaux^  de  munitions  de  guerre,  i«  ne  puis  trouver 
mauvais  qu'elle  vende  de  tout  cela  d  mon  eitfiemi,  pourvu  qu'elle  ne  se  refuse  pas  de  mVn 
vendre  aussi  k  un  prix  raisonnable.  Elle  exerce  son  trafic  sans  dessein  de  me  nuire, 
et  en  le  continuant  comme  si  je  n'avais  point  de  guerre  elle  ne  me  donue  aucuu  juste 
sujet  de  plainte. 

Pursuing  the  same  subject,  in  chapter  vi,  page  65,  Lampredi  says : 

Si  Galiani  s^^tait  donn^  la  peine  d'examiner  ainsi  attentivement  la  question,  et  de 
la  rapprocber  des  principes  que  nous  venons  de  d6velopper,  il  se  serait  ais^ment  aper^n 
que  la  difficult^  qu'il  ^l^ve,  relativement  k  la  veute  des  marchandises  de  contrebande, 
^tait  absurde  de  droit  et  de  fait,  parce  qu'il  auraitsenti  que  sHl  est  permis  anx  neutres, 
en  vertu  du  droit  naturel,  de  transporter  aux  bellig^rauts  qnelque  esp^ce  de  marchan- 
disc  que  ce  soit,  plus  ils  doivent,  k  bien  plus  forte  raison,  6tre  antoris6s  k  les  vendre 
sur  leur  propre  territolre. 

In  chapter  vii,  page  72,  he  says : 

Le  caract^re  de  contrebande  ne  vient  done  pas  anx  marcbandises,  de  Tusage  qu'ou 
peut  en  faire  dans  la  guerre,  mais  de  toute  autre  source.  Aussi  longtems  qn'elles  sont 
sur  le  territoire  neutre,  elles  ne  different  pas  des  antres  maicbaudisee ;  elles  s'y  ven- 
dent  et  s'y  acb^tent  de  la  m^me  mani^re  et  sans  aucnne  difference.  Deux  circonstan- 
ces  font  prendre  k  ces  marcbandises  le  caract^re  de  contrebande :  1,  qn'elles  soient 
pass^es  k  la  puissance  de  Tennemi,  on  k  moins  destinies  k  y  passer ;  2,  qu'eUes  soient 
sorties  du  territoire  nentre.  Alors  elles  deviennent  choses  bostiles,  res  hostUes :  eUes 
prennent  le  caract^re  de  marcbandises  de  contrebande :  et  si  elles  sont  trouv^ee  hors 
de  tout  juridiction  sonveraine,  comme,  par  exemple,  si  ron  les  trouvait  en  pleine  mer, 
elles  peuvent  6tre  l^g^timement  arrdt^  et  oonnsqu^s  par  Pennemi,  quel  que  soit  le 
pavilion  qui  les  couvre,  non  pas  parce  que  ce  sont  des  instruments  ou  provisions  de 
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goerre,  mais  parce  que  ce  sont  des  choses  appartenantee  k  reDnemi,  ou  an  moios  parce 
qu'elles  sont  destinies  h  devenir  sa  propri^t^  et  k  accroltre  ses  forces.  B'oti  il  resnlte 
que  le  souverain  qui  permet  sur  son  territoire  le  commerce  libre  de  toutes  sortes  d^objets 
ne  passe  pas  les  droits  de  souveraiuet^j  et  les  puissances  bellig^rantes  ue  peuvent  s'en 
plamdre  ni  I'aconser  de  donuer  la  main  k  la  vente  des  roarchandises  de  contrebande, 
qui,  sur  son  territoire,  ne  peuvent  jamais  avoir  ce  caract^re,  et  ne  peuvent  en  porter 
le  nom  que  lorsqn'elles  sont  devenues  ou  destinies  h  devenir  la  propri^t^  de  Pennemi, 
et  sorties  du  territoire  oil  elles  ont  ^t^  achet^es. 

In  chapter  viii,  Lampredi  fortifies  these  views  by  a  detailed  examina- 
tion of  numerous  treaties,  and  of  the  practice  of  the  different  states  of 
Europe;  the  result  of  which  is  suflftcienMy  stated  in  the  extract  given 
below,  from  Wheaton's  History  of  the  progress  of  the  laws  of  nations. 

Azuni  (SysUme  universel  de  principes  du  droit  maritime  de  VEurope^ 

1790, 1800,  Digeon's  translation)  on  all  these  points  agrees  with 

[146J    Lampredi.    In  vol.  ii,  chap.  1,  art.  3,  p.  31,  he  distinguishes  *be 

tween  "commerce  actif,"  consisting  of  exports  to  foreign  nations, 

and  "commerce  passif,*^  consisting  of  internal  trade  with  foreigners.   • 

In  chapter  ii,  articles  1  and  6,  page  56,  he  says : 

Une  graude  partie  du  commerce  de  quelques  nations  europc^nnes,  telles  que  les 
Suddois,  les  Norv<?giens  et  les  Russes,  consiste  en  marcbaudises  n^cessaires  pour  la  guerre 
inaritiioe,  pour  la  construction  et  pour  I'^qnipemeut  d'une  flotte;  elles  vendent  en 
tems  de  paix,  k  quiconque  en  a  besoin,  du  fer,  du  cuivre,  des  m4ts,  des  bois,  du  gou- 
dron,  de  la  poix,  et  des  canons,  enfin  des  navires  de  guerre  entiers,  Quelles  raisous  pour- 
rait-il  y  avoir  de  priver  ces  nations  de  leur  commerce  et  de  leur  mani^re  de  subsister, 
k  Poccasion  d'une  guerre  k  laquelle  ils  ne  prennent  aucune  part  ?  II  n\v  a,  dans  le  code 
de  la  justice  et  de  F^quit^,  rien  en  faveur  d'une  telle  protection.  II  est  done  n^cessaire 
d'6tablir  comme  maxime  fondamentale  de  tout  droit,  que,  les  peuples  neutres  devant 
et  pouvant  licitement  continuer  le  commerce  qu'ils  font  en  tems  de  paix,  on  ne  doit 
/aire  aucune  distinction  de  denr^s,  de  marcbaudises  et  de  manufactures^  quoique  propres  d 
la  guerrCf  et  que,  par  cette  raison,  la  vente  et  le  transport  aux  parties  bellig^rantes  en 
sont  perm  is,  si  le  commerce  actif  et  passif  ^tait  ^tabli  en  tems  de  paix,  sans  qu'ou 

Euisse  prendre,  en  aucune  mani^re,  que  la  neutrality  soit  viol^e,  pourvu  que  cela  se 
isse  sans  animosity,  sans  pr^f^rence  et  sans  partiality. 

In  the  same  chapter,  art.  3,  sec.  3,  p.  83,  he  says : 

•  8i  le  droit  des  gens  universel  permet  aux  neutres  qui  sont  en  possession  de  faire 
un  commerce  actif  avec  les  nations  bellig^rantes  le  transport  impartial  de  quelque 
espJ^ce  de  marchandise  k  une  d'elles,  quoiqirelle  soit  du  nombre  de  celles  appel6es  contre- 
bande^  par  le  m^me  principe  de  raison,  la  vente  des  mdmes  marcbaudises  isur  le  propre 
territoire  doit  Stre  permise  toutes  les  fois  que  la  nation  neutre  aura  fait  avant  la 
guerre  un  commerce  passif  avec  la  nation  bellig^ranto.  Ainsi,  le  commerce  g^n^ral 
passif  ou  la  vente  impartiale  sur  le  propre  territoire  des  neutres,  de  marcbaudises, 
denr^es,  ou  manufacturesj  de  touie  esp^,  sera  toujours  permis,  pourvu  que  le  souverain 
n^ait  pas  fait  un  traits  particulier  avec  un  des  bellig^rants  dont  les  sujets  viennent 
faire  des  achats  et  des  provisions  sur  le  territoire  neutre,  et  qu^il  ne  se  m^le  pas  des 
achats,  des  ventes  et  des  autres  coutrats  qui  transmettent  la  propri^t^,  qu'il  n'ordonne 
pas  qu'ou  remplisse  les  magasins  de  provisions  de  guerre,  et  ne  fasse  pas  mottre  ses 
navires  k  la  voile  pour  les  transporter  sur  le  territoire  du  bellig6rant.  En  prot^geant 
^galement  le  commerce  de  son  pays,  en  permettant  k  ses  sujets  de  continuer  leur  com- 
merce de  la  m6me  manl^re  et  avec  la  mdme  liberty  qn'avant  la  guerre,  il  ne  fait  qu'user 
de  droits  incontestables  qui  ne  peuvent  dtre  limit^s  que  par  des  conventions  sp^ciales, 
express^ment  ou  tacitement  faites. 

Sec.  5.  Malgr^  la  solidity  de  ce  principe  fondamental,  Galiani  a  voula  ^tablir  une 
tb^rie  absolument  contraire,  non  seulement  an  principe  que  j'ai  pr^c^emment  ^tabli, 
mais  encore  k  tons  les  autres  principes  qu'il  a  adopt^s  dans  son  ouvrage. 

Sec.  6.  Apr^  avoir  enseign^  avec  raison  que  la  neutrality  n'est  pas  un  ^tat  de 
chose  nouvelle,  mais  la  continuation  d'un  ancien  ^tat;  apr^  avoir  ajout6  que  T^tat  de 
neutrality  n'est  et  ne  pent  6tre  un  noavel  ^tat  dans  lequ^  passe  une  souverainet^,  mais 
une  })ermanence  et  une  continuation  du  pr^c^dent,  qui  est  tel,  parce  qu'il  n'est  pas 
survenn  de  nouvelles  causes  qui  Fobligent  k  changer,  il  en  conclut  (au  grand  ^tonnemeut 
de  (quiconque  est  dans  son  bon  sens)  que  les  neutres  ne  peuvent  vendre  sur  leur  propre 
territoire,  comme  ils  le  faisaient  auparavant,  aux  sujets  des  nations  bellig^rantes,  des 
armes,  des  instruments  et  d'autres  munitions  de  guerre.  Mais  si  la  guerre,  comme  il 
le  dit,  n'apporte  aucun  changement  au  premier  etat  d'un  peuple  neutre,  si  la  guerre 
n'an^antit  pas  les  droits  qu'ii  avait  en  tems  de  paix,  par  quelle  raison,  dis-je,  doit-il 
abstenir  de  faire  les  commerce  qn'il  faisait  avant  la  guerre  ?    Par  qneUe  raison  sera-t-il 
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oLlig^  de  changer  son  ^tat,  qni,  selon,  les  propres  principes  de  Qaliani,  ne  doit,  au  moyeu 
de  la  Doutralit^  quMl  a  adoptee,  Stre  alt^r^  en  rien  T  Par  quelle  raiwn^  enfiuy  ne  pourra- 
t-il  pas  vendre^  dans  un  port  neutre,  un  vaisseau  propre  d  la  navigation^  avec  les  otHrails  de 
guerre  ?  On  n'en  trouve  pas  d'autre  dans  Galiani  que  celle  de  laoonfasion  quMl  a  Jet^e 
dans  ses  th^ries,  en  se  laissant  transporter  par  Pesprit  de  parti,  lorsqu'il  a  vonla  refu- 
ter  I'opinion  de  Lampredi,  qui  soatient  le  contraire.  C'est  pr^cis^ment  alors  qne  la 
v^rit^  se  cache  dans  les  t^n^bres  de  ses  sobtiles  raisonnements  et  de  ses  ing^nieux  para- 
logismes.  D  est  done  n^cessaire  qne  je  r^pfete  ici  le  principe  Incontestable  que  j*ai 
pr^c^demment  rapports,  qu'en  suivant  le  droit  conventionnel  de  TEurope,  les  neutres 
ne  peuvent  porter  les  choses  qni  sont  spdcialement  propres  k  la  guerre,  et  qui  y  sont 
direotement  employees,  niais  quails  peuvent  sans  inconvenient,  selon  le  droit  universel 
des  gens,  les  vendre  comme  marohandise  snr  leur  propre  territoire  h  qniconqne  se  pr<$- 
sente  pour  les  acheter,  pnisqn'ils  le  font  sans  partiality,  et  sans  montrer  de  fiftveur 
plut6t  pour  une  partie  bellig^rante  que  pour  I'autre. 

No  European  writer,  before  1858,  had  advanced  any  doctrice  at  vari- 
ance with  the  passages  above  cited  from  Lampredi  and  Azuni,  except 
so  far  as  Galiani  had  done  so ;  and  the  doctrine  of  Galiani,  as  is  shown 
in  these  extracts,  (and  in  other  passages  of  the  same  writers,)  was  not 
only  novel,  but  inconsistent  with  itself. 

In  England  there  is  no  trace  of  a  different  doctrine  having  been  held 
or  advocated  by  any  jurist ;  although  the  interest  of  England  in  this 
class  of  questions  had  been  generally  that  of  a  belligerent.  In  1721, 
on  the  occasion  of  a  complaint  being  made  by  the  minister  of  Sweden 
that  certain  ships  of  war  had  been  built  in  England  and  sold  to  the 
Czar,  the  judges  were  ordered  to  attend  the  House  of  Lords  and  deliver 
their  opinions  on  the  question,  whether  the  King  of  England  had  power 
to  prohibit  the  building  of  ships  of  war,  or  of  great  force,  for  foreigners, 
and  they  answered  that  the  King  had  no  power  to  prohibit  the  same. — 
Forte8cv^8  Reports^  p.  388.) 

Mr.  Eeddie,  of  Edinburgh,  whose  useful  "  Researches,  historical  and 
critical,  in  maritime  international  law,''  were  published  in  1844,  cites 
with  approbation  the  views  of  Lampredi  and  Azuni  on  the  point  in 
controversy  between  these  writers  and  Galiani,  and  bestows  especial 
praise  upon  the  former  of  these  jurists. 

In  the  case  of  the  United  States,  a  passage  is,  it  is  true,  cited  from 
the  well-known  work  of  M.  Hautefeuille,  entitled  /*  Les  droits,  et  les 
devoirs  des  nations  neutres  en  temps  de  guerre  maritime^^  published  in 
1858,  in  which  the  author  affirms  that  the  building  or  arming  in  a 
neutral  port  of  a  vessel  of  war  for  a  belligerent  is  a  violation  of  the 
neutral  territory  and  of  the  sovereignty  of  the  neutral,  and  that  cap- 
tures made  by  such  a  vessel  are  unlawful.  M.  Hautefeuille  is  a 
[147]  writer  of  great  ingenuity  and  *research,  but  the  foundation  of 
his  work  is  the  assumption  that  the  settled  and  ascertained 
usage,  or,  as  it  has  sometimes  been  called,  the  positive  law,  of  nations, 
is  to  be  rejected  as  erroneous  when  it  appears  to  conflict  with  such  con- 
clusions as  he  is  able  to  draw  from  a  priori  reasoning.  His  statements 
of  principle  are,  therefore,  to  be  received  with  caution,  but  his  state- 
ments of  fact  are  generally  careful  and  valuable.  It  is  apparent,  how- 
ever, that  in  the  above-mentioned  passage  M.  Hautefeuille  cannot  have 
intended  to  condemn  the  mere  construction,  to  the  order  of  a  belliger- 
ent, of  a  vessel  of  war  which  is  not  armed  or  equipped  for  war  when 
she  leaves  the  neutral  port,  since  in  a  subsequent  part  of  the  same 
work  he  contends  that  she  is  not  even  contraband  of  war,  when  sent  to 
sea,  unless  armed : 

A  lYgard  des  vaisseaux  construitS)  la  question  n'a  Jamais  €t€  tranch^e  par  les 
traitiSs ;  pen  d'auteurs  s'en  sont  occup^s,  et  ceux  qui  Font  fait  se  sont  born^s,  comme 
Azuni, '{I  ^noucer  une  opinion  sans  entrer  dans  la  discussion.  HUbner  a  snivi  cette 
niarche;  il  declare  contrebande  les  vaisseaux  de  guerre  construits  dans  les  ports 
neutres,  pour  le  compte  de  I'un  des  bellig^rants,  et  faisant  route  pour  ses  ^tats. 
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Je  ne  pais  oomprende  qn'uu  Mtiment,  qnelles  qae  Boient  sa  ^andenr^  sa  forme,  sa 
dostinatioUf  8oit  an  objetde  contrebaude  de  gnerre.  Le  navire  n'est  pas  propre  ^  la 
guerre,  pr6par6  ponr  servir  exclusivenieut  aux  operations  militaires,  apte  a  fitre  em- 
ploy^ ^  ces  operations,  imin6diatement  et  sans  ancua  changemeut,  saus  aucaue  addi- 
tion. LorsquMl  est  d^pourva  des  canons,  des  munitions,  des  amies,  et  des  hommes  qui 
doivent  les  employer,  ce  n'est  pas  uue  machine  de  guerre;  o^est  un  v^bicule  plus  on 
moius  grand,  plus  on  moins  solide,  mais  ce  n'est  qu^un  v^hicule.  Pour  lui  donuer  les 
qualites  spdciales  et  exclusives  qui  ddterminent  le  caract^re  de  coutrebande  de  guerre, 
il  est  n^cessiiire  de  transporter  i\  bord  des  cauotis,  des  armes,  des  munitions,  en  uu  mot 
tout  Fattirail  du  combat.  C'est  alers  seulement  que  le  b^timeut  devient,  uon  une 
machine  de  gnerre,  mais  une  machine  por tan t  des  instruments  de  guerre,  et  susceptibles 
do  nuire,  par  cette  circonstance  seulement,  an  bellig^rant.  MaisTa  machine  elle-roSmo, 
mais  le  v^hicnle  d^nu^  de  son  armement,  ne  pent  6tre  r^put^  nuisible.  An  reste,  il  faut 
couvenir  que  ce  commerce  est  pen  fr6quent,  et  la  nieilleure  preuve  que  je  puisse  don- 
ner  de  Tinuocnit^  de  ce  n^goce  est  le  silence  du  droit  secondaire  tk  son  ^gard. 

After  stating  that  materials  for  ship-baildiDg  and  for  the  equipment 
of  ships  can  under  no  circumstances  be  contraband  of  war,  he  con- 
cludes : 

L€8  hdtiments  non  armes^  construits  dans  l€8  ports  neutres  et  vendm  anx  nations  engag^cs 
dans  les  hostilii^s,  qnelles  que  soient  leur  force,  la  najture  de  leur  construction^  sont  ^galement 
objets  d'ww  comn^erce  Ikite,  lis  doicenl  itre  r6gis  par  la  rhgle  ginerale^  qui  est  la  liberty  en- 
tiere  du  commerce  entre  les  nations  neutres  et  Us  detuc  beUigerants,—(Ud,ute/emlle,  vol.  ii,  pp . 
144-146.) 

M.  Hautefeuille,  therefore,  who  has  been  cited  by  the  United  States,  here 
goes  beyon*A  all  preceding  writers,  and  asserts  with  the  utmost  clear- 
ness that  a  vessel  not  actually  armed  for  war  is,  under  all  circumstances, 
an  innocent  object  of  lawful  con)merce,  whatever  may  be  her  size  or 
force,  or  the  character  of  her  construction,  and  he  adds  that  the  best 
proof  of  this  is  that  the  law  of  nations,  so  far  as  it  rests  on  interna- 
tional usage  and  practice,  has  been  wholly  silent  on  the  subject. 

The  Government  of  the  United  States  has  further  cited  a  passage 
from  Ortolan's  "  Diplomatie  de  lamer,^  This  passage  is  not  found  in  any 
edition  of  M.  Ortolan's  excellent  work  anterior  to  the  civil  war.  It 
expresses,  therefore,  an  opinion  recently  formed  by  the  writer  on  a  ques- 
tion which  he  evidently  regards  as  a  new  one,  but  it  is  not,  nor  indeed 
does  it  purport  to  be,  evidence  that  such  an  opinion  had  been  held  be- 
fore, much  less  that  it  had  been  sanctioned  by  the  usage  and  general 
consent  of  nations. 

Among  the  jurists  of  the  United  States  there  are  no  more  famoiis 
names  than  those  of  Story  and  Wheaton.  The  opinion  of  the  former  was 
clearly  expressed  in  the  case  of  the  Sautissiina  Trinidad,  (7  Wheaton,  p. 
283,)  where  he  said,  '*  There  is  nothing  in  our  laws^  or  in  the  laic  of  naiiouMy 
that  forbids  our  citizens  from  sending  anned  vessels^  as  well  as  munitions 
of  war,  to  foreign  ports  for  sale.  It  is  a  commercial  adventure  which  no 
nation  is  bound  to  prohibit,  and  which  only  exposes  the  persons  engaged 
in  it  to  the  penalty  of  confiscation."  Wheaton,  in  his  excellent  History 
of  the  progress  oftlie  law  ofnationsj  (French  edition,  Leipsic,  1833,  vol.  i, 
p.  376,)  referring  to  the  controversy  between  Lampredi  and  Galiani, 
writos  as  follows : 

Lampredi  passe  main  tenant  h  Texamen  d'une  question  oiseuse  suscit4epar  GaUani,  savoir : 
"  Si  le  uroit  des  gens  conventionnelf  qui  interdit  le  commerce  avec  reunemi  de  marchau- 
dises  de  coutrebande,  prohibe  la  vente  de  ces  marcbandises  dnns  le  territoire  neutre." 
G.iliani  r^pond  ^  cette  question  par  Tafflrniative,  et  il  pretend  qu^uu  raisseaupar  exempUy 
construit  et  arm4 pour  la  guerre  dans  unport  neutrenepeut  y  itre  ligaJement  rendu  a  une  des- 
parties  helligirants.  ^  Lampredi  se  doune  lean  coup  de  peines  «tiper/?t(f«  pour  appu^er,  par 
la  raison  et  rautorit^  des  publicistes  pr^c^tleuts,  sou  opinion  que  le  transport  seul  dea 
marcbandises  de  contrebaude  h  I'enueuii  est  prohib<5,  mais  que  la  veute  de  ces  mar- 
cbandises dans  le  territoire  de  T^tat  neutre  est  parfaitemeut  legale.  11  admet  qu'il 
pent  y  avoir  des  exemples  de  nations  neutres  qui,  ddsirant  par  prudence  6viter  des  col- 
lisions avec  les  puissances  belligdrantes,  auraieut  prohib^  le  commerce  des  objets  de 
coutrebande  dans  les  limites  de  leur  propre  territoire  ;  mais  il  aflirme  que,  pendant  la, 
guerre  de  Pind^pendance  do  FAm^rique  du  Nord,  Veuise  donnait  seule  Texemple  d'une 
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telle  prohibition  de  la  part  d^nn  6tat  nentre.  Naples  prohiba  senlement  la  oonstnic- 
tion  dt*8  vaisseaux  de  guerre  destiu^  ^  ^tre  veudus,  et  I'exportation  des  autres  objet8 
do  contrebande,  taudis  que  la  Toscane  peruiitwi  ses  snjets  de  continuer  lenr  commerce 
accoutUDi6  de  ces  objets,  dans  lea  limites  de  son  territoire,  et  par  rexportatiou,  sanf 
le  droit  des  puissances  bellig^rantes  de  saisir  eu  mer  at  de  confisquer  lea  objets  destine 
k  I'usage  des  enuemis. 

The  following  extract  from  the  American  Law  Review  of  January,  1871, 
a  periodical  which  deservedly  possesses  the  highest  reputation,  shows 
in  what  manner  this  question  was  last  year  regarded  by  accomplished 
jurists  in  the  United  States,  and  upon  what  distinctions  those  jurists 
considered  it  necessary  to  rely,  in  order  to  maintain  the  present  claims 
against  Great  Britain : 

A  ship,  theoretically  considered,  may  or  may  not  be  contraband.  If  on  its  way  to  a 
belligerent  port  for  the  purpose  of  being  sold  to  the  belligerent,  it  will  be  contraband 
if  it  is  adapted  or  readily  adaptable  for  warlike  use ;  equally  so,  doubtless,  if  it  be 
adapted  for  the  transportation  of  troops,  or  even  perhaps  of  military  material. 
[148]  Inasmuch,  therefore,  as  very  few  vessels  are  not  capable  of  being  fitted  *  and 
used  for  one  or  the  other  of  these  purposes,  it  may  be  laid  down  generally  that 
ships  will  pretty  surely  be  condemned  as  contraband  of  war.  Nor  will  it  help  the  mat- 
ter that  a  contingency  may  prevent  the  sale.  Thus,  where  the  captain  had  orders  to 
sell  if  he  could  find  a  good  purchaser,  but  otherwise  to  seek  freight,  the  ship  was  con- 
demned, (the  Brutus,  5  Rob.  Adm.,  331,  not«  and  app.)  The  case  of  the  Meteor,  heard 
before  Judge  Nelson,  in  the  United  States  district  court,  may  be  regarded  as  furnishing 
authority  for  the  same  doctrine. 

The  neutrality  acts  of  the  United  States  and  Great  Britain  may  possibly  have  the 
effect  of  clouding  the  popular  apprehension  of  this  subject.  But  the  thread  of  an  nn- 
questioned  and  unquestionable  principle  is  quite  capable  of  being  traced  through  all 
the  legal  argument  and  diplomatic  controversy.  With  regard  to  ships,  as  witli  regard 
to  all  other  descriptions  of  contraband  merchandise,  no  restriction  is  placed  by  inter- 
national law  upon  trade.  The  naked  right  to  sell  a  ship  of  war  to  a  belligerent  is  not 
interfered  with.  But  a  neutral  port  cannot  be  made  the  base  of  hostile  openitions  by 
either  belligerent  against  the  other.  It  is  because  the  right  to  sell  a  ship  of  war  in  a 
neutral  port,  or  to  send  it  from  a  neutral  port  for  sale  abroad,  are  so  apt  to  be  wrong- 
fully magnified  into  the  actual  equipment  and  dispatch  of  a  military  expedition  from 
that  port,  that  neutrality  acts  have  been  passed.  Their  intent  has  not  been  to  prohibit 
sales,  but  they  have  been  obliged  to  hamper  the  right  of  sale  with  a  multitude  of  safe- 
guards against  the  activity  and  deceit  of  men  who  would  add  to  the  legitimate  busi- 
ness transaction  an  improper  and  unjustifiable  adjunct.  The  history  of  the  neutrality 
legislation  shows  this.  The  first  neutrality  act  ever  known  was  passe4  by  the  United 
States.  The  immediate  provocation  was  the  equipment  by  France  of  privateers,  which 
departed,  manned  and  armed,  from  our  ports  to  cruise  against  Great  Britain.  Congress, 
therefore,  passed  the  neutrality  act  of  1794.  In  1817  aud  1818  this  was  improved  at 
the  suggestion  of  the  Portuguese  minister,  to  meet  the  ne^^essities  arising  out  of  the 
war  then  waging  by  Spain  and  Portugal  with  their  cis-Atlantic  colonies.  In  each  of 
these  years  Congress  carefully  and  by  obvious  intent  reserved  to  American  citizens 
the  power  to  eell.  A  proposed  bill  took  away  this  power,  and  was  amended  before  be- 
coming an  act  by  the  striking  out  of  all  such  prohibitive  language.  Congress  simply 
furnished  legal  machinery  to  the  executive,  whereby  the  stretching  of  the  transaction 
of  sale  into  the  dispatch  of  a  military  expedition  might  be  prevented.  The  British  for- 
eign-enlistment act,  modeled  upon  our  own  legislation,  aimed,  by  less  effective  language, 
to  accomplish  precisely  the  same  end,  ^ 

Familiar  examples  of  innocent  and  guilty  transactions  will  occur  at  once  to  every 
American.  Of  the  former,  the  case  of  the  Sleteor  is  recent  and  prominent.  The  libel 
averred  that  she  was  to  be  sold  to  Chili,  then  at  war  with  Spain,  with  both  of  which 
nations  we  were  at  peace.  Judge  Nelson  maintained  the  right  of  the  owners  to  sell 
the  ship,  as  she  lay  at  the  w^hart;  unprepared  for  military  service,  neither  manned  nor 
armed,  and  having  no  covert  arrangements  made  for  the  procuring  of  either  men  or 
arms.  Even  the  Government  counsel  acknowledged  that,  in  order  to  condemn  the 
vessel,  it  would  be  necessary  directly  to  overrule  the  whole  course  of  American  juris- 
prudence on  the  subject.  The  right  of  sale,  bona  fide,  to  a  belligerent,  unaccompanied 
by  extraneous  illicit  circumstances,  has  been  upheld  by  our  courts  as  clearly  and  con- 
sistentlv  as  by  our  legislature.  (The  Mermaid,  Bee,  Adm.,  69 ;  Moodie  r.  The  Alfred, 
.•^  Dall.,**.}07,  which  is  probably  the  same  case  under  a  different  name.  The  Santissima 
Trinidad,  7  Wheat.,  283,  a  famous  and  leading  case.  Also  the  United  States  v.  Quincy, 
6  Pet.,  445.)    The  instance  of  the  guilty  transactions  which  will  at  once  occur  to  all  is 


•  It  will  be  seen  from  the  examination  in  Annex  B  that  the  provisions  of  the  British 
foreign-enlistment  act  were,  on  the  contrary,  more  effective  than  those  of  the  American. 
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that  of  the  Anglo-rebel  crnisers.  It  was  not  because  the  Messrs.  Laird  sold  a  war-ship 
to  the  confederates  that  we  have  a  claim  against  England  for  a  breach  of  international 
law.  But  it  was  because  collateral  arrangements  tor  completing  the  equipment  and 
armament  of  the  ship  so  sold,  by  placing  on  board  officers  and  crew,  guns  and  provis- 
ions, rendered  the  entire  procedure,  in  fact,  the  inception  of  a  hostile  undertaking  from 
the  confines  of  a  neutral  country.  It  is  needless  to  elaborate  further  a  matter  which 
is  in  a  measure  digjressive.  It  may  be  declared  as  indubitable  that  the  pure  unalloyed 
bargain  and  sale  of  a  ship,  even  a  ship  of  war,  to  a  belligerent  is  legal  by  the  rules  of 
international  layv ;  that  such  a  ship  is,  however,  contraband  of  war,  and  if  captured 
after  sale  on  her  way  toward  delivery,  or  before  sale  on  her  way  toward  a  market  where 
she  is  intended  to  be  sold  to  a  belligerent,  she  will  be  properly  condemned.  Neutrality 
acts  have  nob  been  intended  to  change  this  state  of  the  law,  but  only  to  furnish  suffi- 
cient means  for  preventing  its  abuse.  Our  original  proposition  that  the  doctrine  of 
contraband  of  war  does  not  operate  as  a  restriction  upon  trade,  upon  dealings  which 
are  purely  commercial,  remains  correct,  even  in  this  matter  of  war-vessels.  The  neu- 
tral is  not  called  upon  actively  to  interfere  with  commerce,  but  he  is  called  upon 
actively  to  prevent  the  use  of  his  territory  as  the  base  of  hostile  operations. — American 
Law  HevietCf  vol.  v,  p.  371. 

It  was  not  sufficient,  according  to  this  view  of  the  law,  that  the  Ala- 
bama was  a  vessel  adapted  for  war,  nor  that  there  was  reason  to  be- 
lieve that  she  was  intended  for  the  Confederate  States.  These  facts 
alone  would  not  make  it  the  duty  of  the  British  government  to  prevent 
her  departure.  That  duty  would  not  arise  until  there  was  reasonable 
ground  to  believe  that  the  arrangements  for  dispatching  her  included 
also  arrangements  for  completing  her  armament  by  placing  on  board 
her  guns  and  crew  j  in  short,  that  what  was  taking  place  was  not  merely 
the  dispatch  of  a  ship  of  war  constructed  for  belligerent  use  from  a 
neutral  port,  but  the  dispatch  from  a  neutral  territory  of  a  military  ex- 
pedition. And  to  support  a  charge  of  negligence  against  the  govern- 
ment, it  would  be  necessary  to  prove  that  the  government  either  knew 
all  this,  or,  had  reasonable  care  been  exercised,  would  have  known  it. 
This,  however,  is  exactly  what  has  not  been,  and  cannot  be,  proved. 
The  knowledge  of  these  facts  was  not  in  the  possession  nor  within  the 
reach  of  the  government. 

It  must  be  here  observed  that  the  decisions  of  municipal  tribunals, 
on  the  coustruction  of  the  municipal  law  of  the  United  States  or  of  Eng- 
land, are  not  to  be  cited  as  authorities  for  the  construction  of  the  law  of 
nations. 

The  general  conclusion  to  be  drawn  from  the  foregoing  authorities  is, 
as  the  British  government  believes,  fairly  stated  above,  pp.  11,  12. 


[149]  *ANNEX  (B.) 

THE  BRITISH  AND  AMERICAN  FOREIGN-ENLISTMENT  ACTS. 


It  is  assumed  throughout  the  United  States  Case  that  the  American 
act  of  Congress  of  1818  is  more  efficient  than  the  British 
act  of  Parliament  of  1819,  and  a  contrast  is  attempted  to  A.Dei(B.) 

be  drawn,  to  the  disadvantage  of  the  British  law,  between  the  provis* 
ions  of  the  former,  as  epitomized  in  the  President's  proclamation  of  neu- 
trality of  October  8, 1870,  and  the  provisions  of  the  latter,  as  explained 
in  a  summary  gi\ren  at  page  111  of  the  Case. 

A  very  cursory  examination  will  be  sufficient  to  show  that  this  assumi> 
tion  is  erroneous. 
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Mr.  Bemis,  an  American  counsel  of  acknowledged  reputation,  "who 
cauDot  be  suspected  of  any  partiality  in  favor  of  Great  Britain,  i>oint8 
out  no  less  than  ten  particulars  in  which  the  United  States  is  inferior 
to  the  British  law,  as  follows  :^ 

Some  of  these  points  of  superiority  relate  to  warlike  preparations  on  land  (on  which 
subject  Eof^lish  legislation  bad  provided,  to  some  extent,  at  a  much  earlier  date  than 
our  own)  and  some  to  preparations  by  sea,  and  some  aeain  to  preparations  combining 
both  land  and  marine  operations.  Under  one  or  the  other  of  these  heads,  I  can  naaio 
at  least  ten  important  points  of  superiority  in  the  British  statute  over  our  own. 

1.  In  the  first  place,  the  British  act  is  decidedly  more  comprehensive  than  the  Ameri- 
can, in  denouncing  unneutral  enlistments,  both  in  the  land  and  naval  service  of  a  for- 
eign government,  by  making  it  peual  *'  to  agree  to  enlist,"  or  "  to  engage  or  contract  to 
enlist,"'  or  to  ^^ engage"  or  "  attempt  to  engage  another  person  to  enlist/^  neither  of  which 
initiatory  steps  of  raising  foreign  levies  is  forbidden  by  our  statute.  Our  act  (section  2) 
only  punishes  one  who  "  enlists  or  enters  himself,  or  hires  or  retains  another  person  to 
enlist,"  4&C.,  thus  making  a  positive  and  complete  enrollment  or  hiring  on  neutral  soil 
a  prerequisite  to  the  offense. 

The  importance  of  this  distinction  will  be  appreciated  when  i(  is  remembered  that 
not  a  Fenian  recruit  nor  a  Fenian  recruiter  has  been  prosecuted  for  violating  American 
laws  by  recruiting  on  Ameiican  soil  during  the  late  Fenian  demonstration  in  the  UnitM 
States,  though  the  engaging  to  enlist,  or  the  attempting  to  engage  others  to  enlist,  have 
probably  been  as  open  as  the  day  in  all  the  uorthern  cities. 

2.  In  the  second  place,  the  British  act  is  more  complete  than  our  own,  in  prohibiting 
any  hiring  or  retaining  oi  any  person  whatsoever,  by  way  of  recruiting,  for  foreign  war- 
ships transiently  sojouniing  in  British  neutral  waters,  without  excepting  the  subjects 
or  citizeus  of  the  same  nation  as  that  to  which  such  war-ships  belong,  as  the  American 
statute  does,  in  section  2.  The  effect  of  the  American  exception  is,  that  if  the  United 
States  happens  to  be  a  neutral  power,  and  England  and  France,  for  instance,  are  bel- 
ligerents toward  each  other,  England  can  lawfully  recruit  from  among  British  subjects 
for  her  ships  of  war,  transiently  stopping  in  American  ports ;  and  France,  in  like  man- 
ner, from  French  subjects  under  like  circumstances. 

3.  Oo  the  other  band,  in  the  third  place^  the  superiority  of  the  British  act  over  the 
American  is  decided,  in  forbidding  British  subjects  from  enlisting  or  engaging  in  war- 
like operations  anywhere  whatsoever;  while  the  prohibition  of  the  United  States  law  is 
limited  to  **any  person  tcithin  the  ten-itory  oi' jurisdiction  of  the  United  States,"  (except  in 
reference  to  fitting  out  ships  abroad  to  prey  upon  American  commerce,  as  already 
noticed  in  the  criticism  on  the  revision  of  the  act  of  1797,  and  which  exception,  as  by 
section  4  of  the  act  of  1818,  is  altogether  abrogated  in  General  Banks's  new  scheme.)  It 
would  seem  thus  that  citizens  of  the  United  States,  under  the  laws  of  the  Uuitetl 
States  as  they  now  stand,  may  freely  go  abroad  to  enlist  in  a  foreign  service — in  fact, 
may  at  home,  on  American  soil,  agree  to  enlist  in  such  service,  (provided  they  do  not 
take  money  and  "  enter  themselves,^')  without  committing  any  offense  against  United 
States  laws,  (see  United  States  vs,  Kazinski :)  but  that  both  these  descriptions  of  bel- 
ligerent undertakings  are  denounced  by  the  British  statute. 

4.  In  the  fourth  place,  the  British  act  is  greatly  superior  to  our  own  as  a  preventive 
of  infractions  of  neutrality,  in  authorizing  (as  by  section  5)  the  detention  of  any  ves- 
sel about  leaving  the  British  dominions  with  persons  on  board  "  who  have  enlisted  or 
engaged  to  enlist,"  &c.,  in  any  foreign  belligerent  service  ;  thus  authorizing  the  stop- 
ping of  any  warlike  embarkation  for  foreign  parta,  which  our  laws,  as  they  now  stand, 
do  not,  unless  the  number  of  persons  thus  collectively  embarking  brings  it  under 
another  head,  of  "  setting  on  foot  a  military  expedition."  Section  6  of  the  British  act 
follows  up  this  preventive  provision,  by  making  it  penal  for  any  ship-master  to  take  on 

board  his  ship  any  such  recruits,  **  enlisted  or  engage  to  enlist "  in  a  foreign  bel- 
[150]  ligerent  service,  under  a  penalty  of  £50  per  *head  for  each  passenger.    It  further 

subjects  the  ship  itself  to  seizure  and  detention,  until  the  fine  incurred  as  above 
is  paid,  or  satisfactory  security  given  for  its  payment. 

These  provisions  are  entirely  new  in  the  British  act,  and  find  no  exemplar  in  our 
own  statutes. 

5.  In  the  fifth  place,  (to  come  to  the  head  of  fitting  out  ships,  and  maritime  neutrality 
purely,)  the  British  foreign-enlistment  act,  as  a  neutral  measure,  has  a  clear  superi- 
ority over  our  own  in  forbidding  the  fitting  out,  &c.,  of  any  "transport  or  storeship" 
for  belligerent  use — a  prohibition  never  contained  in  the  AmeVican  statute,  and  which 
would  have  materially  narrowed  the  right  of  engaging  in  the  carrying  trade  of  Euro- 
pean wars,  (whether  by  chartering  or  selling  vessels  to  the  belligerents,)  which  our 
uovemment  so  strenuously  contended  for  at  the  period  of  the  Crimean  war,  under  the 
administration  of  Pi-esident  Pierce. 


'American  Neutrality ;  its  Honorable  Past  j  its  Expedient  Future.    By  George  Bemis. 
Boston,  1866:  pp.  65-81. 
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6.  In  the  sixth  place,  the  British  statute  contains  those  ranch-belabored  words,  "  eqnip, 
furnish,  tit  out,  or  arm  ;"  while  our  own  only  denounces  "the  fitting  out  and  arming^'  a 
ship  of  war  for  bollicerent  uses— a  distinction  between  ^^or''^  and  *'rtifd^*  which  saved  us 
from  having  Laird^s  iron-clads  let  loose  against  us  in  September,  1863. 

7.  Seventhly,  the  British  foreign-enlistment  act  is  more  comprehensive  than  our  own, 
in  using  after  the  clause  "  equip,"  &c., "  or  attempt  to  equip,"  &c.,  the  phraseology  "  with 
intent,  or  in  order,  that  such  ship  be  employed,"  &c.  Our  statute  stops  short  "iri7fc 
intent,**  while  the  British,  by  adding  "tn  order  that,**  helps  to  simplify  a  troublesome 
question  of  whose  the  intent  must  be — whether  the  equipper's  or  the  belligerent 
8tate*8  for  whose  use  the  vessel  is  equipping. 

8.  Eighthly,  the  British  statute  has  a  wider  scope  than  the  American,  and  so  seems 
more  ettectively  neutral,  in  using  after  the  wonls  **  colony,  province,"  &o.,  the  tenns, 
"  or  of  any  person  exercising,  or  assuming  to  exercise,  any  powers  of  goreimment,**  &c.  The 
government  of  Jefferson  Davis  and  his  associates,  for  example,  both  in  the  Alexandra 
and  the  Pampero  proceedings,  was  set  forth  under  these  terms  of  the  foreign-eulist^ 
ment  act. 

9.  2sHnthly,  that  the  British  statute  is  more  sweeping  and  more  thoroughly  neutral 
than  our  own,  in  enacting  various  prohibitions  against  augmenting  the  armament  of 
foreign  ships  of  war  which  come  into  port  already  armed,  but  which  have  occasion  to 
refit  or  add  to  their  warlike  equipment.  By  the  British  act  (section  8)  no  foreign  ship 
of  war  at  all,  whether  belonging  to  a  power  at  peace  or  at  war,  is  allowed  to  add  to  or 
vary  its  wariike  armament  in  a  British  port ;  while,  by  our  own  statute,  (section  5,) 
the  modified  prohibition  against  adding  to  the  armament  of  such  a  ship  of  war  is  only 
leveled  against  a  ship  of  a  belligerent  power.  That  is,  the  American  statute  does  not 
pretend  to  interfere  at  all  with  increasing  the  number  of  guns,  Slc,  of  a  foreign  ship 
of  war  at  a  time  when  the  government  to  which  the  ship  belongs  is  at  peace,  but  only 
prohibits  such  augmentation  when  the  ship  is  the  representative  of  a  belligerent  power. 
The  British  act,  on  the  other  hand,  directs  its  prohibition  equally  against  such  war- 
like equipment  in  time  of  peace  as  well  as  in  time  of  war.* 

10.  In  the  tenth  and  last  place,  the  British  st^ktute  is  more  severe  in  its  penalties 
throughout  than  the  American. 

It  is  true  that  the  American  act  coDtains  two  clauses  not  included  in 
the  British  act  of  1819,  clauses  10  and  11,  comnuonly  known  as  the 
•'bonding  clauses.''^    With  regard  to  these,  Mr.  Bemis  remarks: 

To  my  own  appreciation  both  of  the^e  "bonding"  clauses,  as  they  are  called,  had 
most  of  their  neutral  virtue  taken  ont  of  them  when  Congress  made  them  applieal>le — 
(1.)  To  "vessels  belonging  wholly  or  in  part  to  citizens  of  the  United  States,'*  thereby 
leaving  foreigners  at  liTjerty  to  clear  nnneutrally  armed  ships,  (see  project  of  the  act, 
Ann.  Con.,  Iei6-*17,  p.  477,  sec.  I ;)  (2.)  When  they  limited  the  bond  so  as  only  to  pre- 
vent ^^buch  oicners"  from  cruising  or  committing  hostilities,  instead  of  making  the  bond 
guard  against  belligerent  employment  of  the  vessel  by  *^any  person  to  whom  they  (such 
owners)  may  sell  or  pretend  to  sell  such  vessel.**  (Ann.  Cong.,  1816-^17,  p.  478,  sec.  2;)  and 
(3)  by  requiring  that  .iny  vessel,  to  be  subject  to  detention,  must  nave  on  board  "a 
cargo  principally  consisting  of  arms  and  munitions  of  war,**  thus  letting  go  at  large  a  ves- 
sel armed  to  the  "  teeth,"  and  "  manifestly  built  for  warlike  purposes,"  provided  she 
adopts  the  precaution  of  taking  no  such  cargo  with  her,  and  is  owned  by  foreigners. 

Great  stress  is  laid  in  the  Case  of  the  United  States  on  the  eighth 
section  of  the  act  of  Congress.  "The  tribunal  of  arbitration  will  also 
observe,"  it  states,  "that  the  most  important  section  of  the  American 
act  is  omitted  in  the  British  act,  namely,  the  power  conferred  by  the  eighth 
section  on  the  Executive  to  take  possession  of  and  detain  a  ship  without  ju- 
dicial process  and  to  use  the  military  and  naval  forces  of  the  Oovernmentj 
if  necessary.^  This  implies  that  the  Executive  is  empowered  to  detain 
any  ship;  but  on  turning  to  the  act  itself  it  will  be  seen  that  this  is  by 
no  means  the  case.  The  eighth  section  provides  that  "  in  every  case  in 
which  a  vessel  shall  be  fitted  out  and  armed^  or  attempted  to  be  fitted 
out  and  armed,  or  in  which  the  force  of  any  vessel  of  war,  cruiser,  or 
other  armed  vessel,  shall  be  increased  or  augmented,  or  in  which  any 
military  expedition  or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  provisions  and  prohibitions  of  this  act,  and  in  every  case  of  the 

*It  may  Iw  doubted  whether  the  interpretation  placed  by  Mr.  Berois  on  the  British 
statute  of  1819,  under  this  ninth  *'  head,"  is  correct.  In  aU  other  respects  his  obserVja- 
tions  are  accurate  and  well  founded-  iQIc 

^For  the  acts,  see  Appendix,  vol.  iii,  pp.  29-41.  "  "  ~  ~  ~  o 
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capture  of  a  ship  or  vessel  within  the  jurisdiction  or  protection  of  the 
United  States  as  before  defined,  and  in  every  case  in  which  any  process 
issuing  out  of  any  court  of  the  United  States  shall  be  disobeyed  or 
resisted  by  any  person  or  persons  having  the  custody  of  any  vessel  of 
war,  cruiser,  or  other  armed  vessel  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  or  of  any  subjects  or  citizens  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district,  or  people,  in  every  case 
it  shall  be  lawful  for  the  President  of  the  United  States,  or  such  other 
person  as  he  shall  have  empowered  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  forces  of  the  United  States,  or  the  militia 
thereof,  for  the  purpose  of  taking  possession  of  and  detaining  any  such 
ship  or  vessel,  with  her  prize  or  prizes,  if  any,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  this  act,  and  to  the  restoring 
[151]  the  prize  or  prizes  in  the  cases  in  which  *re8toration  shall  have 
been  adjudged,  and  also  for  the  purpose  of  preventing  the  carry- 
ing on  any  such  expedition  or  enterprise  from  the  territories  or  jurisdic- 
tion of  the  United  States  against  the  territories  or  dominions  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  peace." 

Neither  the  Alabama  nor  Florida,  nor  any  of  the  other  vessels  com- 
plained of,  was  fitted  out  and  armed,  or  attempted  to  be  fitted  out  and 
armed,  within  British  jurisdiction;  and,  if  there  hjid  been  a  similar  pro- 
vision in  the  British  act  of  Parliament,  it  would  not,  therefore,  have 
been  applicable.  The  section,  which  is  taken  from  the  act  of  1794, 
(section  7,)  was  evidently  intended  to  enable  the  President  to  repress 
the  arming  of  French  privateers  in  American  ports  and  their  violations 
of  neutrality  in  American  waters,  and  did  not  contemplate  any  inter- 
ference with  unarmed  vessels  except  for  the  purpose  of  restoring  prizes 
brought  into  the  ports  of  the  United  States  after  having  been  captured 
within  their  jurisdiction. 

The  American  law  was  indeed  purposely  restricted  in  its  operation. 
When  the  act  of  1817  was  introduced  into  Congress  it  was  entitled  "  A 
bill  to  prevent  citizens  of  the  United  States  from  selling  vessels  of  war 
to  the  citizens  or  subjects  of  any  foreign  power,  and  more  eftectually  to 
prevent  the  arming  and  equipping  vessels  of  war  in  the  ports  of  the 
United  States,  intended  to  be  used  against  nations  in  amity  with  the 
United  States,''  and  the  first  section  would  have  prohibited  the  fitting 
out  and  arming  by  American  citizens  of  "  any  private  ship  or  vessel  of 
war,  to  sell  the  said  vessel,  or  contract  for  the  sale  of  the  said  vessel  to 
be  delivered  in  the  United  States,  or  elsewhere,  to  the  purchaser,"  with 
intent  to  cruise,  &c. ;  but  this  section  was  struck  out  by  the  Senate,  and 
the  title  of  the  bill  changed.  The  act,  as  it  was  passed,  contained  no 
such  prohibition. 

Notwithstanding  the  fact  that  the  British  act  of  1819  is  of  greater 
stringency  than  the  American  act.  Lord  Russell  was  willing,  during  the 
civil  war," to  consider  what  amendments  could  be  introduced  into  it  if 
the  United  States  Government  had  given  any  encouragement  to  a  sug- 
gestion he  made  for  a  joint  revision  of  the  two  laws. 

On  the  20th  of  November,  1862,  Mr.  Adams  solicited  "  a  more  effect- 
ive prevention  of  any  repetition"  of  occurrences  like  those  of  which  he 
complained.^    Lord  Russell  replied  December  19, 1862  :* 

As  regards  your  demand  for  a  more  effective  prevention,  for  the  futnre,  of  the  ^t- 
tinjT  out  of  such  vessels  in  British  ports^  I  have  the  honor  to  inform  you  that  Her 
Majesty's  government,  after  consultation  with  the  law-officers  of  the  Crown,  are  of 
opinion  that  certain  amendments  might  be  introduced  into  the  foreign-enlistment  act, 

^  Appendix  to  United  States  Case,  vol.  iii,  p.  73.  « Ibid.,  p.  92. 
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which,  if  sanctioned  by  Parliament,  would  have  the  effect  of  eiving  greater  power  to 
the  executive  to  prevent  the  construction,  in  British  ports,  of  ships  detained  for  the  use 
of  belligerents.  But  Her  Majesty's  governmeut  consider  that,  before  submitting  any 
proposals  of  that  sort  to  Parliament,  it  would  be  desirable  that  they  should  previously 
communicate  with  the  Government  of  the  United  States,  and  ascertain  whether  that 
Government  is  willing  to  make  similar  alt«rations  in  its  own  foreign-enlistment  act, 
and  that  the  amendments,  like  the  original  statute,  should,  as  it  were,  ^roceedpari  passu 
in  both  countries. 

I  shall  accordingly  be  ready  to  confer  at  any  time  with  you,  and  to  listen  to  any 
suggestions  which  you  may  have  to  make  by  which  the  British  foreign-enlistment  act 
and  the  corresponding  statute  of  the  United  States  may  be  made  more  efficient  for  their 
purpose. 

Mr.  Adams  did  not  give  any  answer  to  this  in  writing,  but,  ou  the  14th 
of  February,  1863,  Lord  Russell  informed  Lord  Lyons : 

I  had  a  conversation  a  few  days  ago  with  Mr.  Adams  on  the  subject  of  the  Alabama 

It  did  not  appear  that  his  Government  desired  to  carry  on  the  controversy  on  this 
subject  from  Washington  ;  they  rather  left  the  conduct  of  the  argument  to  Mr.  Adanis. 

On  a  second  point,  however,' namely,  whether  the  law  with  respect  to  equipment  of 
vessels  for  hostile  purposes  might  bo  improved,  Mr.  Adams  said  that  his  Government  were 
ready  to  listen  to  any  propositions  Her  Majesty's  government  had  to  make,  but  they 
did  not  see  how  their  own  law  on  this  subject  could  be  improved. 

I  said  that  the  cabinet  bad  come  to  a  similar  conclusion;  so  that  no  further  pro- 
ceedings need  be  taken  at  present  on  this  subject.^ 

On  the  27th  of  March  Lord  Russell  told  Lord  Lyons  tliat  the  subjecs 
had  been  again  mentioned.  *'  With  respect  to  the  laws  itself,  Mr.  Adamt 
said,  either  it  was  sufficient  for  the  purpose  of  neutrality,  and  tlien  let 
the  British  government  enforce  it;  or  it  was  insufficient,  and  then  let 
the  British  government  apply  to  Parliament  to  amend  it.  1  said  that 
the  cabinet  were  of  opinion  that  the  law  was  sufficient ;  but  that  legal 
evidence  could  not  always  be  procured.^* 

The  revision  of  the  British  act  of  1818,  upon  the  recommendation  of 
the  neutrality  laws  commission,  has  already  been  noticed  in  Part  IL 
An  attempt  was  made  in  18G6  to  revise  the  America'i  act,  but  iu  a  very 
different  spirit. 

On  the  11th  of  July,  1866,  a  week  after  the  Fenian  raid  on  Canada,  a 
resolution  was  passed  in  the  House  of  llepresentatives  instructing  the 
Committee  on  Foreign  Affairs  to  inquire  into  the  expediency  of  reporting 
a  bill  for  the  repeal  of  the  act  of  1818 ;  and,  in  compliance  with  this  in- 
struction, the  committee  presented  a  report  on  the  25th  of  July,  accom- 
panied by  a  bill  which  was  accepted  and  passed  on  the  following  day  by  a 
unanimous  vote. 

The  report  and  bill  are  given  in  the  Appendix,  vol.  v,  p.  343. 

The  following  extracts  from  the  report  will  show  the  views  of  mari- 
time neutrality  entertained  by  the  committee,  and  indorsed  by  the 
House : 

The  American  statute  is  not  demandeil  by  international  or  natural  law.  According 
to  these  systems  neutrality  is  impartiality.  A  state,  in  virtue  of  its  sovereignty, 
[152]  has  an  inherent  and  "indefeasible  right  to  remaiu  neutral  as  between  other  states 
at  war.  This  neutrality  implies, on  one  part,  impartiality;  on  the  other, inviola- 
bility. The  state  cannot  inflict,  and  is  not  bound  to  snlfer  injury.  It  is  a  temporary 
condition,  incident  to  the  situation,  and  not  necessitrily  permanent.  An  attempt  to  impose 
niK)n  a  people  permanent  neutrality,  especially  if  that  word  is  interpreted  to  mean,  as 
in  our  legislation  it  does,  an  estrangement,  abscission,  and  isolation  of  the  state  from 
other  nations,  is  opposed  to  the  true  principles  of  public  morality  and  law.  To  make 
snch  a  system  permanent  is  impracticable.  It  can  be  justified  only  by  a  regard  to  the 
eniporary  condition  of  states  by  which  it  is  enacted.  The  highest  interests  of  civili- 
zation demand  that  the  liberties  and  rights  of  neatrals  shoiild  be  extended,  and  the 

^  See  vol.  i,  p.  668.    The  correspondence  will  be  foand  also  in  the  Aj^pendix  to  the 
British  Case,  vol.  iv,  No.  1,  p.  48. 
'Appendix  to  British  Case,  vol.  ir,  No.  2,  p.  2.  ^.^.^.^^^  ^^  GoOglc 
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privileges  and  powers  of  states  at  war  diminished.  Upon  the  recognition  of  this  prin- 
ciple depends  the  progress  of  nations,  the  independence  of  stat'Cs,  the  liberties  of  tho 
people.  To  restrict  the  rights  of  neutrals  and  enlarge  the  power  of  belligerents  is 
to  reject  the  teachings  of  Christianity  and  the  improvements  of  civilization,  and  to 
retnm  to  the  doctrines  of  uncivilized  nations  and  the  practices  of  barbaric  peoides. 

in  reviewing  the  statute  of  1818  we  cannot  escape  the  conclusion  that  it  is  founded 
upon  an  opposite  and  unsound  philosophy;  that  it  disregards  the  inalienable  rights  of 
the  people  of  all  nations;  that  it  was  imposed  upon  the  country  by  considerations 
affecting  exclusively  the  political  interest-s  of  other  nations ;  that  it  criminally 
restrains  the  rights  of  nations  at  peace  for  the  benefit  of  those  at  war;  that  it  was 
intended  to  perpetuate  the  supremacy  of  favored  nations  on  the  sea.  It  properly  be- 
longs to  another  age,  and  is  not  of  us  or  for  us. 

It  was  in  deference  to  the  conditions  then  imposed  that  American  legislators  thought 
it  expedient  to  divest  this  country  of  rights  enjoyed  by  others,  indispensable  to  the 
development  of  the  strength  of  republican  institutions  and  the  American  States,  and  to 
inflict  upon  their  people  the  irreparable  injury  of  depriving  them  of  privileges  neces- 
sary to  their  private  prosperity  and  the  preservation  of  the  liberties  of  their  race.  It 
is  incredible  that  it  should  have  been  thought  necessary  permanently  to  suppress  as 
crimes  on  the  part  of  our  citizens  transaoticms  which  are  not  punished  as  crimes  else- 
where, for  the  benefit  of  nations  inimical,  if  not  hostile,  to  us,  aud  against  states  strug- 
gling for  independence  aud  liberty  in  emulation  of  our  own  example. 

No;  these  concessions  to  the  peace  of  the  world  were  made  "for  the  time  when  they 
wore  enacted.  It  was  an  opportune  and  patriotic  policy.  The  preservation  of  the 
republic  was  the  first  duty  of  our  fathers,  as  it  is  now  ours.  It  is  destined,  if  sustained, 
to  be  the  grand  disturber  of  the  right  divine  of  kings,  the  model  of  struggling  nations, 
the  last  hope  of  the  independence  of  states  and  of  raticmal  liberty. 

To  the  example  and  pi-ospect  of  our  fathers  we  still  adhere.  But  if  the  time  has  come 
for  which  they  waited  aud  worked,  or  whenever  it  shall  come,  in  which  the  rights  of 
the  country  can  be  asserted,  its  interests  protected  without  departure  from  the  estab- 
lished policy  of  our  government,  which  we  indorse  without  hesitation,  and  to  which 
we  adhere  without  reservation,  it  is  our  opinion  that  the  opportnnity  should  not  be 
lost.  And  we  therefore  recommend,  as  incident  to  this  duty  and  this  day,  a  thorough 
revision  of  the  statutes  affecting  our  national  relations  with  other  governments,  and 
the  enactment  of  such  laws  as  will  limit  its  prohibitions  and  restrictions  to  those  im- 
posed by  the  laws  of  nations,  the  stipulation  of  treaties,  the  reciprocal  legislation 
of  other  governments,  the  freedom  of  commerce,  the  independence  of  states,  the 
interests  of  civilization,  and  that  will  curb  the  power  of  nations  at  war,  aud  strengthen 
and  extend  the  rights  of  those  at  peace. 

Ships  are  articles  of  commerce;  they  are  in  no  liberal  or  just  sense  contraband  of 
war,  nor  are  the  materials  of  which  they  are  made.  The  recent  improvements  in  naval 
architecture  are  such  as  to  diminish  the  distinctions  between  merchant-vessels  and 
ships  of  war,  and  to  facilitate  the  adaptation  of  one  to  the  purposes  of  the  other.  A 
strong-built,  swift-sailing  merchant  vessel  or  steamer  could  bema<le  with  a  single  gun 
an  effective  war  vessel.  To  prohibit  our  citizens  from  building  such  vessels  or  selling 
material  for  their  construction  at  a  time  when  all  nations,  except  our  own,  are  at  war, 
because  they  may  be  employed  for  hostile  purposes  by  foreign  subjects,  or  to  demand 
bonds  in  double  the  amount  of  vessel,  cargo,  and  armament,  aud  to  require  oflScers  of 
the  customs  to  seize  and  detain  them  whenever  cargo,  crew,  or  "  other  circumstances" 
shall  render  probable  a  suspicion  that  they  are  to  be  so  used,  and  where  American  citi- 
zens are  part  owners  only,  is  substantially  to  deprive  them  of  their  rights  to  engage  in 
the  construction  of  vessels  or  to  furnish  materials  therefor.  Considering  the  limitless 
capacity  of  the  country  in  this  respect,  it  is  a  privilege  that  ought  not  to  be  snrrendei-ed 
except  upon  grounds  of  absolute  necessity  and  justice. — (Appendix  to  British  Case, 
vol.  v,  pp.  347,  348.) 

The  principal  alterations  proposed  in  that  bill  were  to  make  it  clear 
that  "fitting  out"  a  vessel  for  a  belligerent  was  not  prohibited,  and  that 
there  must  be  "fitting  out  and  arming;"  to  repeal  the  clauses  known  as 
"bonding  clauses;"  to  insert  a  declaration  that  the  act  should  not  "pro- 
hibit citizens  of  the  United  States  from  selling  vessels,  ships,  or  steamers 
built  within  the  limits  thereof,  or  materials  or  munitions  of  war  the 
growth  or  product  of  the  same  to  inhabitants  of  other  countries  not  at 
war  with  the  United  States;"  and  to  repeal  the  clanses  making  it  an 
offense  to  begin  or  set  on  foot,  or  provide  or  prepare  the  means  for  any 
military  expedition  or  enterprise  to  be  carried  on  from  the  limits  of  the 
United  States  against  any  foreign  country  at  peace  with  the  United 
States,  (the  clause  under  which  the  Fenian  leaders  were  prosecuted,) 
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and  which  authorize  the  President  to  employ  the  military  or  naval  forces 
of  the  republic  to  prevent  such  expeditions. 

The  bill  did  not  become  a  law,  as  the  Senate  refused  to  pass  it  with- 
out consideration,  and  referred  it  to  the  Senate  Committee  on  Foreign 
lielationsj  and  Congixsss  adjourned  without  the  committee  having  made 
a  report. 

The  immediate  effect  of  the  bill,  if  passed,  would  have  been  to  facili- 
tate the  dispatch  from  the  ports  of  the  United  States  of  vessels  to  be 
employed  by  Chili  and  Peru  in  the  war  they  were  then  carrying  ou 
against  Spain. 


[153]  *xVNNEX  (C.) 

POSITION  AND  DUTIES  OF  THE  LAW-OFFICERS  OF  THE  CROWN 

IN  ENGLAND. 


As  it  has  been  necessary  to  refer  from  time  to  time  to  the  opinions 
given  by  the  British  law  officers,  it  may  be  convenient  to 
explain  more  precisely  than  has  been  hitherto  done  what  is  aiu.«x(c.) 

their  position  as  the  legal  advisers  of  Her  Majesty's  government. 

In  England  there  is  no  ministry  of  justice  or  similar  department  of 
state  to  which  recourse  can  be  had  by  other  departments  when  matters 
are  brought  before  them  on  which  a  decision  involving  a  question  of 
law  is  required. 

This  want  is  supplied  by  the  appointment  of  three  law-oflBcers,  as  they 
are  calle<l.  Two  of  these — tlie  attorney-general  and  solicitor-general — 
«re  barristers  or  advocates,  with  seats  in  the  House  of  Commons,  who 
have  been  selected  by  the  ministry  of  the  day,  and  who  leave  office  when 
that  administration  is  changed.  They  occupy,  therefore,  a  double  i>osi- 
tion— "as  the  confidential  advisers  of  the  government  on  legal  subjects, 
and  as  the  natural  defenders  and  expounders  in  Parliament  of  the  pro- 
ceedings which  the  government  may  adopt  upon  their  recommendation. 

The  third  law-officer— the  Queen's  advocate — is  a  permanent  official, 
and  does  not  leave  office  on  the  resignation  of  the  ministry  by  whom  he 
was  appointed.  It  has  been  usual  to  select  for  this  office  a  barrister 
who  has  a  special  knowledge  of  civil  and  international  law;  and  he  is 
in  consequence  more  particularly  the  legal  adviser  of  the  foreign  office. 
Like,  however,  the  attorney-general  and  solicitor-general,  he  has  private 
practice  as  an  advocate,  and  has  generally  numerous  duties  devohing 
upon  him  in  connection  with  ecclesiastical  and  civil  jurisdiction. 

The  law-officers  have  no  bureau  or  office  set  apart  for  their  use,  and 
no  regular  staff  of  assistants  or  archives.  As  the  Queen's  advocate 
therefore  frequently  i)ossesses,  from  the  permanent  character  of  his  ap- 
pointment, a  knowledge  of  official  precedents  with  which  the  other  law- 
officers  may  not  be  familiar,  he  generally  acts  as  their  draughtsman  in  the 
preparation  of  rei>orts.  Up  to  the  date  of  Sir  John  Harding's  retire- 
ment the  Queen's  advocate's  name  stood  first  in  the  patent  or  letter  of 
appointment  under  which  the  law-officers  act;  and  he  had,  therefore, 
precedence  over  the  other  two.  The  result  was  that  papers  ou  which 
an  opinion  was  requested  were  sent  to  him  first,  and,  when  he  had  pe- 
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rused  and  written  bis  minute  upon  them,  were  passed  on  to  the  attor- 
ney-general, and  afterward  by  him  to  the  solicitor-general.  In  all  cases 
of  importance,  and  particularly  when  time  is  pressing,  it  is  usual  for  the 
three  law-officers  to  meet  and  confer  together,  after  they  have  all  reail  the 
papers,  the  appointment  for  the  purpose  being  usually  made  by  the 
senior  in  rank  of  the  three. 

Having  thus  shown  the  position  occupied  by  the  law-officers  toward 
each  other,  and  toward  the  government,  it  remains  to  explain  the  man- 
ner in  which  papers  are  referred  to  them,  taking  as  an  example  questions 
arising  under  the  foreign-enlistment  act  of  1819. 

By  the  5th,  6th,  and  7th  clauses  of  that  act  the  officers  of  customs 
and  excise  were  empowered  to  seize  and  detain  vessels  in  case  of  con- 
travention of  the  act,  in  the  same  manner  as  vessels  were  seized  and 
detained  under  the  laws  for  the  protection  of  the  revenues  of  customs 
and  excise,  or  the  laws  of  trade  and  navigation. 

The  duties  of  the  officers  of  customs  being  primarily  for  the  collection 
and  protection  of  the  revenue,  the  collectors  or  other  head  officers  of 
the  customs  at  the  ports  are  under  the  authority  of  the  lords  commis- 
sioners of  Her  Majesty's  treasury,  of  which  department  the  board  of 
customs  in  London  is  a  branch  office.  When,  therefore,  the  consul  of  a 
foreign  belligerent  power  has  a  complaint  to  make  at  a  port  that  the 
foreign-enlistment  act  is  being  contravened  to  the  prejudice  of  his 
country,  he  proceeds  to  the  collector  of  customs,  and  lays  before  him  the 
evidence  he  may  have  to  adduce  in  support  of  the  charge.  This  evi- 
dence is  generally  in  the  form  of  written  statements,  or  affidavits, 
drawn  up  in  proper  shape,  and  sworn  to,  or  solemnly  declared  to  be 
true,  before  a  magistrate.  Copies  or  duplicates  of  these  affidavits  will 
then  be  forwarded  by  the  customs  collector  to  the  board  of  customs  iu 
London,  and  by  the  consul  to  the  diplomatic  representative  of  his 
country. 

In  London  the  board  of  customs  will  transmit  the  affidavits  to  the 
treasury,  and  probably  also  take  the  opinion  of  their  departmental  legal 
adviser  upon  them.  Some  little  time  is  consumed  in  the  mere  transmis- 
sion of  the  papers,  the  custom-house  being  situated  on  the  Thames,  be- 
low London  Bridge,  and  the  treasury  in  Whitehall,  near  the  Houses  of 
Parliament,  the  distance  between  the  two  being  about  three  miles. 

The  treasury  will  next  send  the  papers  to  the  foreign  office,  and  ask 
instructions.  In  the  meanwhile  the  foreign  minister  will  have 
[154]  received  the  affidavits  and  dispatch  inclosing  them  from  the  •con- 
sul, and  will  likewise  bring  or  send  them  to  the  foreign  office. 
The  secretary  of  state  for  foreign  affairs  immediately  directs  them  to 
be  transmitted  to  the  law-officers  for  their  opinion.  This  is  done  by 
writing  a  letter  addressed  to  the  three  law-officers,  and  requesting  their 
opinion  upon  the  papers  at  their  earliest  convenience.  This  letter  is 
taken  to  the  senior  law-officer,  either  to  his  chambers  or  to  the  court  in 
which  he  may  be,  or  sometimes  to  his  private  residence;  he,  when  he 
has  read  and  considered  the  papers,  either  sends  them  on  to  his  col- 
league next  in  order  of  precedence,  (by  whom,  in  that  case,  they  are 
transmitted  to  the  third,)  or  makes  an  appointment  for  a  meeting  to 
deliberate  on  the  subject,  in  the  mean  time  retaining  the  papers  in  his 
own  hands.  When  all  the  law-officers  have  had  the  opportunity  of  suf- 
ficiently considering  the  papers,  they  consider,  in  consultation  together, 
the  draught  report,  (prepared  usually,  as  previously  stated,  by  the 
Queen's  advocate,  and  a  letter  is  drawn  up,  fair  copied,  and  signed  by 
them,  containing  their  opinion.  This  letter  is  sent  to  the  foreign  office, 
and  the  secretary  of  state  is  guided  by  it  in  the  reply  which  he  gives  to 
the  treasury  and  foreign  minister.  ~- ^  - 
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INSTRUCTIONS. 


Ko.  1. 

Mr.  Davis  to  Mr.  Fish. 

Department  of  State, 
Washingtony  November  13, 1871. 

Sib  :  Herewith  I  band  you  a  printed  copy  of  the  Case  which  I  have 
prepared  to  be  presented  to  the  Tribunal  at  Geneva  on  behalf  of  the 
United  States. 

This  Case  will  be  accompanied  by  seven  volumes  of  Documents,  Evi- 
dence, and  Correspondence.  Five  of  these  volumes  consist  of  the  cor- 
respondence and  other  matter  transmitted  to  the  Senate  by  the  Presi- 
dent, April  7, 1869.  The  sixth  volume  contains  an  arranged  selection 
from  the  previous  five  volumes,  and  a  quantity  of  new  matter  from  the 
captured  rebel  archives  and  elsewhere.  This  volume  and  its  full  table 
of  contents  and  the  excellent  index  in  the  seventh  volume,  were  pre- 
pared by  Charles  C.  Beam  an,  jr.,  esq.  It  gives  me  much  pleasure  to 
record  my  sense  of  the  great  value  of  Mr.  Beaman's  services.  Any  one 
who  looks  at  this  volume  will  see  how  carefully  and  intelligently  he  has 
performed  hi^  work. 

The  seventh  volume  contains  some  miscellaneous  matter  and  full  state- 
ments of  the  claims  for  losses,  national  and  individual.  The  former  were 
prepared  at  the  Navy  Department.  Their  completeness  leaves  nothing 
to  be  desired.  The  latter  were  prepared  under  my  direction  by  th« 
clerks  in  this  Department,  and  show  the  nature  and  amount  of  each 
claim,  and  the  proof  on  file  in  the  Department  by  which  it  is  supported. 
I  desire  to  bear  testimony  to  the  intelligence  and  fidelity  with  which  this 
work  has  been  done  by  the  clerks  charged  with  it.  For  days,  I  may  say 
weeks,  in  the  most  oppressive  part  of  the  summer,  they  staid  cheerfully 
at  the  Department,  working  upon  this  statement  until  nearly  midnight 
each  day.  Without  such  labor  on  their  part  it  could  not  have  been  got 
ready  in  time. 

I  have  the  honor,  &c., 

J.  C.  B.  DAVIS. 


No.  2. 

Mr.  Fish  to  Mr.  Davis. 

Department  of  State, 
Washingionj  November  14, 1871. 
Sib  :  I  have  received  the  copy  of  the  Case  with  your  accompanying 
letter  of  yesterday.    The  President  approves  of  your  presentation  of 
the  Case,  and  you  are  instructed  to  present  it  and  the  seven  accompa- 
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nying  volumes  at  Geneva,  in  the  manner  required  by  the  Treaty,  as  the 
Case  of  the  United  States,  and  the  documents,  official  correspondence, 
and  other  evidence  on  which  they  rely. 
I  am,  &c., 

HAMILTON  FISH. 


Ko.  3. 

Mr.  Fieh  to  Mr.  Davis. 

Dbpabtme]It  of  State, 

Washington^  Notember  14, 1871. 

Sir:  Tour  appointment  and  acceptance  of  the  position  of  Agent  of 
the  United  States  before  the  Tribunal  of  Arbitration  at  Geneva  make  it 
necessary  to  give  you  brief  instructions  on  the  subject  of  your  duties. 

You  are  expected  to  be  at  Geneva  as  early  as  the  morning  of  the  16th 
of  December  next.  It  is  probable  that  the  Tribunal  will  be  organized 
on  that  day  or  the  17th.  You  will  deliver  the  Case  and  the  seven  ac- 
companying volumes,  in  duplicate,  to  each  of  the  Arbitrators  and  to  the 
Agent  for  Great  Britain,  as  required  by  the  Treaty.  I  am  informed 
that  Lord  Tenterden  will  represent  Great  Britain  as  its  Agent. 

You  are  aware  that  Congress  has  made  no  appropriations  for  the  pay- 
ment of  an  agent's  salary  or  expenses.  The  President  will  advise 
that  your  compensation  shall  be  fixed  at  the  rate  of  ten  thousand  dol- 
lars a  year,  and  your  necessary  expenses  suited  to  the  position  you 
occupy.  In  anticipation  of  such  appropriation  you  will  receive  here- 
with a  check  upon  Eiggs  &  Co.  for  twenty-five  hundred  dollars,  payable 
in  gold  coin. 

Herewith  also  you  will  receive  a  copy  of  the  cipher  of  this  Depart- 
ment. You  are  familiar  with  the  views  and  wishes  of  this  Department 
in  regard  to  the  general  position  to  be  taken  in  the  discussion  of  the 
Alabama  claims  before  the  Tribunal.  Should  any  new  important  points 
be  suggested  which,  in  your  judgment,  materially  vary  from  or  in  any 
way  conflict  with  those  views  and  wishes,  you  will  communicate  at  once 
with  the  Department  by  telegraph,  if  necessary  to  have  an  immediate 
decision;  by  mail,  if  there  be  time  to  obtain  a  reply. 
I  am,  &c., 

HAMILTON  FISH. 


No.  4* 
Mr,  Fish  to  Mr,  Gushing** 

Dbpartment  of  State, 

Washington,  December  8, 1871. 
Sir  :  The  President  having  appointed  you  one  of  the  Counsel  of  the 
United  States  in  the  matter  submitted  by  the  Treaty  between  this  Gov- 
ernment and  Her  Britannic  Majesty,  signed  in  this  city  on  the  8th  day 
of  May  last,  to  the  Tribunal  of  Arbitration  to  meet  in  Geneva,  and  the 

*  Same  to  Mr.  Evarts  and  Mr.  Waite. 
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appointment  having  been  accepted,  it  becomes  necessary  to  give  you, 
briefly,  the  President's  instructions  on  the  subject  of  your  duties. 

The  Case  of  the  United  States  has  been  prepared,  under  the  gen- 
eral supervision  of  the  Secretary  of  State,  by  Mr.  J.  C.  Bancroft  Davis, 
Assistant  Secretary  of  State,  who  has  been  appointed  to  attend  the 
Tribunal  as  the  Agent  of  the  United  States  to  represent  this  Govern- 
ment, generally,  in  all  matters  connected  with  the  Arbitration. 

It  is  accompanied  by  seven  volumes,  which  contain  the  Evidence,  Doc- 
uments, and  Correspondence  on  which  the  United  States  rely.  Copies 
of  the  Case,  and  of  the  accompanying  volumes,  have  been  transmit- 
ted to  you.  Mr.  Davis  sailed  for  Europe  some  time  since,  and  intelli- 
gence of  his  arrival  in  France  has  been  received.  He  is  instructed  to 
be  at  Geneva  on  or  before  the  16th  day  of  December  instant,  and  there 
to  deliver  the  Case  and  documents  in  duplicate,  as  required  by  the 
Trej^ty.  It  is  expected  that  he  will  then  receive  the  official  copies  of 
the  British  Case,  &c.  And  it  will  be  his  duty  to  confer  with  the  Coun- 
sel of  the  United  States  as  soon  thereafter  as  they  may  be  ready,  with 
a  view  to  the  preparation  of  the  Counter  Case  required  by  the  Treaty. 

It  is  also  expected  that  the  Counsel  shall  be  in  Europe  as  soon  as 
their  convenience  will  permit.  They  will  arrange  among  themselves, 
and  with  Mr.  Davis,  as  to  the  most  convenient  place  for  their  meetings 
and  consultations.  In  the  absence  and  in  anticipation  of  an  agree- 
ment as  to  such  place  of  meeting,  it  is  thought  desirable  that  your  first 
meeting  be  In  Geneva,  at  as  early  a  day  after  your  arrival  in  Europe  as 
shall  be  convenient;  you  can  then  agree  with  Mr.  Davis  as  to  the  time 
and  place  of  your  future  meetings. 

The  Case  contains  the  general  views  of  this  Government  on  the 
subjects  likely  to  be  discussed  at  Geneva,  so  far  as  the  facts  are  now 
known.  Should  it  become  necessary  to  deviate  materially  from  the 
positions  there  taken,  you  will  jrefer  to  this  Department.  Mr.  Davis 
has  a  copy  of  the  cipher  of  the  Department ;  in  case  you  find  it  neces- 
sary to  communicate  secretly,  he  will  enable  you  to  avail  of  the  cipher. 

Mr.  Davis  is  fully  instructed  on  the  views  which  the  President  takes 
of  the  political  questions  that  may  be  involved  in  the  discussion  of  the 
subject  as  it  now  stands.  Should  the  political  questions  involved  in  the 
case  assume  any  different  aspect,  on  the  presentation  of  the  Case  of 
the  British  Government,  or  in  the  progress  of  the  case  before  the 
Tribunal,  they  will  be  referred  to  this  Department  for  submission  to  the 
President,  and  for  his  further  instructions. 

*  The  presentation  and  the  management  of  the  legal  argument,  and  the 
treatment  of  the  questions  of  law  and  evidence,  are  committed  to  the  dis- 
cretion and  judgment  of  yourself  and  your  associate  Counsel.  The 
President  thinks  that  in  this  branch  of  your  duty  you  may  find  Mr. 
Davis's  familiarity  with  the  history  of  the  Case  of  advantage,  and 
that  a  free  interchange  of  opinion  and  of  views,  and  consultations  with 
him,  may  be  of  benefit. 

Mr.  Davis  is  instructed  to  correspond  frequently  with  this  Depart- 
ment. You  are  invited  to  communicate  with  the  Department  as  freely, 
and  fully,  and  frequently  as  you  may  find  it  convenient.  It  is  scarcely 
necessary  to  say  that  you  are  expected  not  to  correspond  (except  for 
the  purpose  of  obtaining  information  pertinent  to  the  case)  on  the  sub- 
ject of  the  Case  other  than  with  this  Department. 

The  instructions  regarding  the  Counter  Case  also  apply  to  the  Argu- 
ment. 

The  President  desires  to  have  the  subject  discussed  as  one  between 
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the  two  Governments;  and  he  directs  me  to  urgel  uiK)n  you  strongly  to 
secure,  if  i)ossible,  the  award  of  a  sum  in  gross. 

In  the  discussion  of  this  question  and  in  the  treatment  of  the  entire 
Case,  you  will  be  careful  not  to  commit  the  Government  as  to  the  dispo- 
sition of  what  may  be  awarded,  or  what  may  be  recovered  in  the  event 
of  the  appointment  of  the  board  of  assessors  mentioned  in  the  tenth 
article  of  the  Treaty.  It  is  possible  that  there  may  be  duplicate  claims 
for  some  of  the  property  alleged  to  have  been  captured  or  destroyed,  as 
in  the  cases  of  insurers  and  insured. 

The  Government  wishes  to  hold  itself  free  to  decide  as  to  the  rights 
and  claims  of  insurers,  upon  the  termination  of  the  case.  If  the  value  of 
the  property  captured  or  destroyed  be  recovered  in  the  name  of  the  Gov- 
ernment, the  distribution  of  the  amount  recovered  will  be  made  by  this 
Government,  without  committal  as  to  the  mode  of  distribution.  It  is 
expected  that  all  such  committal  be  avoided  in  the  argument  of  Counsel. 

You  are  aware  that  Congress  has  made  no  appropriation  for  the  ex- 
penses of  the  Arbitration.  The  Presideut  has  invited  the  action  of  Con- 
gress on  the  subject,  and  you  have  been  advised  that  he  would  recom- 
mend your  compensation  to  be  fixed  at  ten  thousand  dollars,  (coin,)  and 
your  expenses  suited  to  the  important  position  you  occupy. 

In  anticipation  of  the  appropriation,  you  will  receive  herewith  a  check 
upon  liiggs  &  Co.,  of  this  city,  for  twenty-five  hundred  dollars,  pay- 
able in  gold  coin,  for  which  you  will  please  return  a  receipt. 

Each  of  the  Counsel  will  probably  need  the  services  of  a  clerk.  In  the 
appropriation  which  will  be  asked  of  Congress,  an  estimate  m\\  be  in- 
cluded for  the  compensation  of  a  clerk  to  each  of  the  Counsel,  at  the  rate 
of  three  thousand  dollars  per  annum.  It  will  depend  on  the  granting  by 
Congress  of  the  aggregate  amount  asked  whether  this  aUowance  can  be 
made. 

I  transmit  herewith  a  special  Passpojrt  for  yourself  and  such  of  your 
family  or  suite  as  may  accompany  you. 

You  will  be  pleased  to  advise  me  of  the  time  when  you  contemplate 
to  leave  the  country  to  enter  upon  the  duties  of  your  appointment,  and 
also  to  inform  the  Department  of  your  arrival  in  Europe  and  at  Geneva, 
and  keep  it  advised  of  your  address  from  time  to  time,  as  you  may  re- 
move from  place  to  place,  so  that  immediate  communication  may  be  had 
with  you  at  all  times,  by  telegraph  or  by  mail. 

A  copy  of  these  instructions  will  be  furnished  to  Mr.  Davis,  and  I 

inclose  herewith  a  copy  of  the  letter  to  him  in  which  they  are  inclosed. 

I  have,  &c.,  • 

HAMILTON  FISH. 


1^0.5. 

Mr.  Davis  to  Mr.  Fish. 

Geneva,  December  15, 1871.  (Received  January  10.) 
SiE :  I  have  the  honor  to  report  that  I  left  Paris,  the  13th  instant,  for 
this  place  in  company  with  Mr.  Adams,  Sir  Alexander  Cockbum,  and 
Lord  Tenterden.  On  the  route  we  were  enabled  to  discuss  and  arrange 
the  preliminaries  for  the  organization  of  the  Tribunal.  This  has  made 
the  work  to-day  comparatively  lighc. 
After  calling  upon  the  various  Arbitrators  this  morning,  we  proceeded 
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to  the  Hotel  de  Ville  to  pay  our  respects  to  the  President  of  this  Can- 
ton and  to  the  Council  of  State.  We  were  formally  received  by  them, 
and  Mr.  Adams  made  a  proper  acknowledgment  of  our  appreciation  of 
their  courtesy  in  tendering  the  Hotel  de  Ville  for  the  conferences. 

At  three  o'clock  the  gentlemen  had  all  arrived  at  the  rooms  assigned 
to  us.  The  proceedings  commenced  by  an  informal  examination  of  the 
powers  of  the  Arbitrators,  all  of  which  were  found  to  be  in  due  form. 

Mr.  Adams  then  said  that  as  neither  he  nor  Sir  Alexander  Cockbum 
could  preside,  it  had  been  thought  advisable  to  invite  the  gentleman 
next  in  rank,  in  the  order  named  in  the  Treaty,  to  preside  over  the  meet- 
ings of  the  Tribunal.  Sir  Alexander  Cockburn  said  that  he  seconded 
the  proposal,  not  only  for  the  reason  given  by  Mr.  Adams,  but  because 
Count  Sclopis  was  one  of  the  most  illustrious  of  the  Jurists  of  Europe. 
Count  Sclopis  took  the  Chair,  and  returned  his  thanks  in  a  neat  speech. 

It  had  been  arranged  beforehand  that  Mr.  Stampfli  should  be  asked 
to  name  a  Secretary.  On  the  formal  request  by  Count  Sclopis,  in  the 
name  of  the  Tribunal,  he  named  Mr.  Alexander  Favrot,  of  Berne.  The 
gentleman  was  waiting  in  the  ante-room,  and  was  conducted  to  his  place 
by  Lord  Tenterden  and  myself. 

I  then  presented  the  Case  on  behalf  of  the  United  States.  Some  new 
evidence  from  Melbourne  and  the  Cape  of  Good  Hope,  which  I  had  re- 
ceived at  the  last  moment,  had  to  be  put  in  manuscript,  in  fact  partly  in 
press  copies ;  but  it  is  in  press  in  Paris,  and  printed  copies  will  soon  be 
substituted. 

I  send  herewith  a  copy  of  the  note  accompanying  the  Cases.  It  was 
identical  with  all  parties. 

I  also  send  a  copy  of  the  note  which  Lord  Tenterden  presented  with 
his  Case  and  Documents. 

December  36. 

The  conference  was  held  to-day  at  the  Hotel  de  Ville  pursuant  to  ad- 
journment. All  the  Arbitrators  were  present,  and  it  was  determined  to 
adjourn  until  June,  unless  one  of  the  parties  should  convene  an  earlier 
meeting  under  the  fourth  article  of  the  Treaty.  I  inclose  copies  of  the 
Protocols  of  yesterday's  and  to-day's  conferences. 
I  have,  &c., 

J.  C.  B.  DAVIS. 


Mr.  Davis  to  Mr,  Adams. 

[Incloaui'O  No.  1.] 

Geneva,  December  15, 1871. 
The  undersigned,  Agent  of  the  United  States,  appointed  to  attend  the  Tribunal  of 
Arbitration  convened  at  Geneva  under  the  provisions  of  a  Treaty,  concluded  at  Wash- 
ington, May  8, 1871,  between  the  United  States  and  Her  Britannic  Mjgesty,  has  the 
honor,  in  compliance  with  the  provisions  of  Af tide  III  of  the  Treaty,  to  deliver  here- 
with, in  duplicate,  to  the  Hon.  Charles  Francis  Adams,  the  Arbitrator  named  by  the 
President  of  the  United  States,  the  printed  Case  of  the  United  States,  accompanied 
by  the  documents,  the  official  correspondence,  and  other  evidence  on  which  they  rely. 
The  undersigned,  &c., 

J.  C.  BANCROFT  DAVIS. 

[List  of  inclosares.] 

I.  The  Case  of  the  United  States,  (2  copies.) 

II.  Documents,  Correspondence,  and  Evidence  in  support  of  the  Case  of  the  United 
States,  in  seven  volumes,  (2  copies.) 

III.  Certain  other  Documents,  Correspondence,  and  Evidence  in  manuscript  relating 
to  the  Alabama  and  to  the  Shenandoah,  which  reached  the  Agent  too  late  to  be  printed 
with  the  volumes,  (2  copies.)  t^ ^^r^]r^ 
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lY.  The  Certificate  of  the  Secretary  of  State  of  the  United  States  to  the  correctness 
of  certain  copies  contained  in  the  above-named  volames,  (2  copies.) 

V.  The  Certificate  of  the  Secretary  of  the  Treasury  of  the  United  States  to  the  cor- 
rectness of  certain  other  copies  contained  in  the  above-named  volnmes,  (2  copies.) 

VI.  The  Certificate  of  the  Secretary  of  the  Navy  of  the  United  States  to  the  correct- 
ness of  certain  other  copies  contained  in  the  above-named  volumes,  (2  copies.) 

yil.  The  Certificate  of  the  Secretary  of  War  of  the  United  States  to  the  correctness 
of  certain  other  copies  contained  in  the  above-named  volumes,  (2  copies.) 

Note. — As  soon  as  Inclosure  No.  3  can  be  printed,  printed  copies  will  be  furnished. 
It  has  been  impossible  to  get  them  ready  in  time  for  this  Conference. 


Lord  Tenter d^n  to  Mr,  Davis. 

[Inclosure  No.  2.] 

Geneva,  December  15, 1871. 
The  undersigned.  Agent  of  Her  Britannic  Majesty,  appointed  to  attend  the  Tribunal 
of  Arbitration  convened  at  Geneva,  under  the  provisions  of  the  Treaty  concluded  at 
Washington  on  the  8th  of  May,  1871,  between  Her  Britannic  Majesty  and  the  United 
States,  has  the  honor,  in  compliance  with  the  provisions  of  Article  III  of  the  Treaty,  to 
deliver  herewith,  in  auplicate,  to  Mr.  J.  C.  Bancroft  Davis,  the  Agent  appointed  by  the 
United  States,  the  printed  Case  of  the  Government  of  Her  Britannic  Majesty,  accom- 
panied by  the  documents,  the  official  correspondence,  and  other  evidence  on  which  it 
relies. 

The  undersigned,  &c., 

TENTERDEN. 


No.  (>. 
Mr.  Davis  to  Mr.  Fish. 

Geneva,  April  15, 1872.    (Received  April  30.) 

Sir:  I  have  the  honor  to  inform  you  that  I  arrived  in  Geneva  on  the 
evening  of  Saturday,  the  13th  instant. 

Lord  Tenterden  arrived  yesterday;  General  Gushing  and  Mr.  Beaman 
also  each  put  in  an  appearance  yesterday.  This  morning  we  exchanged 
the  Counter  Cases.  The  British  Counter  Case  was  accompanied  by  a 
note  from  Lord  Tenterden  to  the  Arbitrators,  of  which  a  copy  is  inclosed. 
I  thought  the  note  required  some  notice  on  my  part,  and  made  the  reply 
of  which  a  copy  is  inclosed. 

The  Counter  Cases  on  the  part  of  Great  Britain,  which  were  exch.inged 
at  the  Hotel  de  Ville,  were  the  copies  for  IVIr.  Adams,  Count  Sclopis, 
Mr.  Stilmpfli,  and  myself.  The  copies  for  Sir  Alexander  Cockburn  and 
Baron  d'ltajuba  were  not  exchanged  in  my  presence.  On  our  side,  the 
copies  for  Sir  Alexander  Cockburn,  Mr.  Adams,  Count  Sclopis,  and  Mr. 
Stilmpfli  were  delivered  in  the  Hotel  de  Ville.  The  copy  for  Lord  Ten- 
terden was  taken  by  his  lordship  from  my  room,  and  the  copy  for  Baron 
d'ltajubd  was,  by  his  express  desire,  retained  in  Paris,  to  be  delivered 
after  exchange  here. 

After  the  adjournment  I  received  from  Paris  your  telegram  relating 
to  claims  filed  in  the  Department  since  March  22,  and  addressed  a  note 
to  the  Arbitrators  and  British  Agent,  of  which  a  copy  is  inclosed. 

From  these  various  enclosures  you  will  be  able  to  learn  exactly  what 
has  oflicially  taken  place  here  to-day. 
I  have,  <S:e., 

J.  C. 
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Mr.  Davis  to  the  Arhitrators, 

[Inclosore  No.  1.] 

The  ondersignedy  Agent  of  the  United  States,  appointed  to  attend  the  Tribunal  of 
Arbitration  convened  at  Geneva,  nnder  the  provisions  of  a  Treaty  concluded  at  Washing- 
ton May  8, 1871,  between  the  United  States  and  Her  Britannic  Majesty,  has  the  honor 
in  compliance  with  the  provisions  of  Article  lY  of  the  Treaty,  to  deliver  herewith,  in 
duplicate,  the  Counter  Case  of  the  United  States  and  additional  Documents,  Corre- 
spondence, and  Evidence,  in  reply  to  the  Case,  Documents,  Correspondence,  and  Evi- 
dence presented  to  the  Tribunal  of  Arbitration  by  the  Government  of  Her  Britannio 
Majesty. 

J.  C.  BANCROFT  DAVIS. 

Geneva,  Ajnil  15, 1872. 

[List  of  inclosurcs.) 

1.  Counter  Case  of  the  United  States  and  additional  Documents,  Correspondence,  and 
Evidence.  • 

2.  Documents,  Correspondence,  and  evidence  in  reply  to  the  Case. 

3.  Documents  and  Evidence  entitled  "Revised  List  of  Claims  filed  with  the  Depart- 
ment of  State,  growing  out  of  the  acts  committed  by  the  several  vessels  which  nave 
given  rise  to  the  claims  generically  known  as  the  'Alabama  Claims.^*" 

4.  Documents  and  Evidence  entitled  "the  Cuban  Correspondence,  1866-71." 

5.  Copies  of  drawings  of  the  Alabama,  captured  at  Richmond  by  the  forces  of  the 
United  States. 


Mr.  Davis  to  Mr,  Favrot. 

[iDclosure  Xo.  2.] 

Geneva,  April  15,  1872. 

Sir:  Inclosed  I  transmit  to  you  scaled  letters  for  each  of  the  Arbitrators  appointed 
under  the  first  Article  of  the  Treaty  of  Washington,  and  the  British  Agent.  A  copy  is 
inclosed. 

I  will  thank  you  to  forward  the  letters  and  accompanying  documents,  addressed  to 
Count  Sclopis,  Mr.  StUmpfii,  Mr.  Adams,  Sir  Alexander  Cockburn,  and  Lord  Tenterden, 
respectively. 

I  have  been  requested  by  the  Baron  dltajubiC,  to  take  charge  of  his  letter,  and  I 
will  see  that  it  is  duly  delivered  to  him  with  the  documents  to  which  it  refers. 
I  am,  4&C., 

J.  C.  B.  DAVIS. 


Mr.  Favrot  to  Mr.  Davis. 
flnclosnre  No.  3.1 

Hotel  de  Ville,  Geneva, 

April  15,  1872. 
Siu:  I  have  to  acknowledge  the  receipt  of  your  letter  of  this  date,  inclosing  letter 
for  each  of  the  Arbitrators  appointed  under  the  fii*st  Article  of  the  Treaty  of  Washing- 
ton, and  for  the  British  Agent. 

I  will  forward  the  letters  and  the  accompanying  documents  to  Count  Sclopis,  Mr. 
Stilmpfli,  Mr.  Adams,  Sir  Alexander  Cockburn,  and  Lord  Tenterden,  respectively. 

I  hand  you  herewith  the  letter  for  Baron  d'ltajubii,  and  I  take  note  that  you  wiU 
see  that  it  is  delivered  to  him  with  the  documents  to  which  it  refers. 
I  am,  &c., 

ALEX.  FAVROT. 


Lord  Tenterden  to  Mr.  Davis. 

[Incloaare  No.  4.] 

Geneva,  ApHl  15, 1872. 

The  undersigned,  Agent  of  Her  Britannic  Majesty,  appointed  to  attend  the  Tribunal 
of  Arbitration,  convened  at  Geneva  under  the  provisions  of  the  Treaty  concluded  at 
Washington  May  8, 1871,  between  Her  Britannio  Majesty  and  the  United  States,  has 
the  honor,  in  accordance  with  the  fourth  Article  of  the  Treaty  and  the  Protocol  agreed 
npon  at  the  meeting  held  on  the  I5th  of  December,  to  deliver  herewith  in  duplicate  to 
the  Hon.  J.  C.  Bancroft  Davis,  the  Agent  of  the  United  States,  the  printed  Coun- 
ter Case  of  the  Government  of  Her  Britannic  Majesty,  accompanied  by  additional 
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docutnents,  official  correspondence,  and  evidence  in  reply  to  the  Case,  Documents,  Cor 
respondence,  and  Evidence  presented  by  Mr.  Davis  on  the  part  of  the  United  States  to 
the  Tribunal  at  that  meeting. 
The  undersigned,  &c., 

TENTERDEN. 


Lord  Tenterden  to  Mr,  DavU. 

[Inclosure  No.  5.] 

Gkxeva,  April  15,  18T'2. 

Sin :  I  have  the  honor  to  transmit  to  you  a  copy  of  a  note,  which,  by  direction  of  Her 
Britannic  Majesty's  Government,  I  have  addressed  to  each  of  the  Arbitrators  appointed 
under  the  first  Article  of  the  Treaty  of  Washington,  and  which  will  be  delivered  to 
them  together  with  the  Counter  Cnae  which  I  have  presented. 
I  have,  &c., 

TENTERDEN. 


Lord  Tenterden  to  the  Arbitrators. 

[Inclofiur©  Xo.  C] 

Gknkva,  Ajri-il  1.5,  l^'2. 

The  undersigned,  Agent  of  Her  Britannic  Majesty,  is  instructed  by  Her  Majesty's 
Government  to  state  to  Count  Sclopis,  Baron  d'ltajuba,  M.  Stampfli,  Sir  A.  Cockburn, 
Mr.  C.  F.  Adams,  that,  while  presenting  their  Counter  Case,  under  the  special  reserva- 
tion hereinafter  mentioned,  in  reply  to  the  Case  which  has  been  presented  on  the  part 
of  the  United  States,  they  find  it  incumbent  on  them  to  inform  the  Arbitrators  that  a 
misunderstanding  has  unfortunately  arisen  between  Great  Britain  and  the  United 
States  as  to  the  nature  and  extent  of  the  claims  referred  to  the  Tribunal  by  the  first 
Article  of  the  Treaty  of  Washington. 

This  misunderstanding  relates  to  the  claims  for  indirect  losses  put  forward  by  the 
Government  of  the  United  States  under  the  several  heads  of  (1)  "  The  logs  in  the  transfer 
of  the  American  commercial  marine  to  the  British  flag."  (2)  **  The  enhanced  paymeut« 
of  insurance."  (3)  "The  prolongation  of  the  war  and  the  aiddltion  of  a  large  sum  to  the 
cost  of  the  war,  and  the  suppression  of  the  rebellion ;"  which  claims  for  indirect  losses 
are  not  admitted  by  Her  Majesty's  Government  to  be  within  either  the  scope  or  the 
intention  of  the  reference  to  Arbitration.  Her  Majesty's  Government  have  been  for 
some  time  past,  and  still  are,  in  correspondence  with  the  Government  of  the  United 
States  upon  this  subject,  and  as  this  correspondence  haa  not  been  brought  to  a  final 
issue.  Her  Majesty's  Government  being  desirous  (if  possible)  of  proceeding  with  the 
reference  as  to  the  claims  for  direct  losses,  have  thought  it  proper  in  the  mean  time  to 
present  to  the  Arbitrators  their  Counter  Case,  (which  is  strictly  confined  to  the  claims 
for  direct  losses,)  in  the  hope  that,  before  the  time  limited  by  the  fifth  Article  of  the 
Treaty,  this  unfortunate  misunderstanding  may  be  i-emoved. 

But  Her  Majesty's  Grovemment  desire  to  intimate,  and  do  hereby  expressly  and 
formally  intimate  and  notify  to  the  Arbiti*ators  that  the  Counter  Case  is  presented 
without  prejudice  to  the  position  assumed  by  Her  Miyesty's  Government  in  the  cor- 
respondence to  which  reference  has  been  made,  and  under  the  express  reservation  of 
all  Her  Majesty's  rights,  in  the  event  of  a  difference  continuing  to  exist  between  the 
High  Contracting  Parties  as  to  the  scope  and  intention  of  the  reference  to  Arbitration. 

If  circumstances  should  render  it  necessary  for  Her  Majesty  to  cause  any  further 
communication  to  be  addressed  to  the  Arbitrators  on  the  subject,  Her  Majesty  will 
direct  that  communication  to  be  made  at  or  before  the  time  limited  by  the  fifth  Article 
of  the  Treaty. 

The  undersigned,  &c., 

TENTERDEN. 


Mr»  Darts  to  Lord  Tenterden. 

[Inc^osnre  No.  7.] 

Geneva,  ApHl  15, 1$72. 

My  Loki>  :  I  h^ve  the  honor  to  acknowledge  the  receipt  of  your  note  of  this  date, 
transmitting  to  me  a  copy  of  a  note,  which,  by  direction  of  Her  Britannic  Majesty's 
Government,  you  have  addressed  to  each  of  the  Arbitrators  appointed  under  the  first 
Article  of  the  Treaty  of  Washington,  and  which  has  been  delivered  to  them  together 
with  the  Counter  Case  which  you  have  presented. 

I  have  now  the  honor  to  transmit  to  yon  a  copy  of  a  letter  to  the  Arbitrators,  which 
has  been  made  necessary  by  your  lordship's  note  to  them,  and  have  the  honor  to  be, 
Verv  respectfully,  &c., 

J.  C.  BANCROFT  DAVIS. 

Digitized^,    _   _   _       __ 
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Mr,  Davis  to  the  Arbitrators, 
llnclosare  Xo.  8.] 

Geneva,  April  15, 1872. 

The  umlersigned,  Agent  ot  the  United  States,  has  the  honor  to  inform  the  Arbitrators 
appointed  under  the  provisions  of  the  Treaty  concluded  between  the  United  States  and 
Her  Britannic  Mtgesty  on  the  8th  day  of  May,  1871,  that  he  has  received  from  Lord 
Tenterden,  the  Agent  of  Her  Britannic  Migesty,  a  copy  of  a  note  this  day  addressed  by 
his  lordship  to  each  of  the  Arbitrators,  in  which  it  is  averred  that  some  of  the  claims 
put  forth  by  the  United  States  in  their  Case  are  not  within  the  scope  or  intention  of 
this  reference. 

The  instructions  to  the  undersigned  from  his  Government  not  having  contemplated 
the  probability  of  such  a  course  on  the  part  of  Her  Majesty's  Government,  the  under- 
nigned  is  compelled  in  reply  to  reserve  to  his  Government  its  full  right  hereafter  to 
vindicate  before  the  Tribunal  the  authority  which  it  understands  the  Tribunal  acquired 
under  the  Treaty  in  this  respect. 
The  undersigned,  d:c., 

J.  C.  BANCROFT  DAVIS. 


Mr.  Davis  to  Mr.  Favrot. 

[  Incloaure  Xo.  9.] 

Geneva,  April  15, 1872. 

Sir  :  I  have  to  inclose  a  letter  for  each  of  the  Arbitrators  and  for  Lord  Tenterden, 
which  I  will  thank  you  to  forward  to  them. 
I  am,  &c., 

J.  C.  B.  DAVIS. 


Mr.  Favrot  to  Mr.  Davis. 

[Inclosure  Xo.  10.  f 

Hotel  de  Ville,  Geneva,  April  15, 1872. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  this  day  inclosing 
a  letter  for  each  of  the  Arbitrators  and  for  Lord  Tenterden,  which  you  request  mo  to 
forward  to  them. 

I  shall  have  much  pleasure  in  complying  with  your  wishes,  and  avail  myself  of  this 
opportunity  to  renew  to  you  the  assurances  of  the  entire  disinterestedness  with  which 
I  remain,  &c., 

ALEX.  FAVROT. 


Mr.  Davis  to  Count  Sclopis. 
[Indosure  No.  11.] 

The  undersigned,  Agent  of  the  United  States,  has  the  honor  to  transmit  herewith  to 
Count  Sclopis  the  following  copy  of  a  telegram  received  from  the  Secretary  of  State  of 
the  United  States  this  day,  and  to  ask  to  have  it  considered  as  a  further  appendix  to 
the  Counter  Case  of  United  States : 

*'  Since  March  22,  additional  claims  for  capture  and  destruction  and  damage  by  in- 
terraption  of  voyage  have  been  filed  to  the  amount  of  five  hundred  and  five  thousand 
eight  hundred  and  forty-nine  dollars  forty-six  cents,  and  claims  for  increased  insur- 
ance premiums  to  the  amount  of  three  hundred  and  thirty-four  thousand  nine  hundred 
and  tnirty-three  dollars  ninety-eight  cents. 

"FISH.'' 

The  undersigned  has  the  honor  to  renew  to  Count  Sclopis  the  assurance  of  his  dis- 
tinguished consideration. 

J.  C.  BANCROFT  DAVIS. 
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No.  1. 

General  Schenclc  to  Mr.  Fish. 

[Telegram.] 

London,  February  2,  1872. 
London  journals  all  demand  that  United  States  shall  withdraw  claims 
for  indirect  damages,  as  not  within  intention  of  Treaty.  Ministry 
alarmed.  Am  exerting  myself  with  hope  to  prevent  anything  rash  or 
offensive  being  done  or  said  by  this  Government.  Evarts  here  co- 
operating. 

SCHENCK. 


No    2 

Mr.  Fish  to  General  Schenclc. 

[Telegram.] 

Depaetment  of  State, 

Washingtony  February  3,  1872. 
There  must  be  no  withdrawal  of  any  part  of  the  claim  presented. 
Counsel  will  argue  the  case  as  prepared,  unless  they  show  to  this  Gov- 
ernment reasons  for  a  change. 

The  alarm  you  speak  of  does  not  reach  us.  We  are  perfectly  calm 
and  content  to  await  the  award,  and  do  not  anticipate  repudiation  of 
the  Treaty  by  the  other  side. 

FISH. 


No.  3. 

General  Schenclc  to  Mr.  Fish. 

[Telegram.] 

London,  February  5, 1872.    (Sent  at  8.30  p.  m.) 
Reserving  comment  and  further  information  until  I  can  send  written 
dispatch,  I  communicate  Granville's  note  giving  notice  of  British  inter- 
pretation of  Treaty,  as  follows : 

Earl  Granville  to  General  Schenck. 

Foreign  Office,  February  3, 1872. 
Sir  :  Her  Maiestv's  Government  have  had  under  their  consideration  the  Case  pre- 
sented on  behalf  of  the  Government  of  the  United  States  to  the  Tribunal  of  Arbitra 
tion  at  Geneva,  of  which  a  copy  had  been  presented  to  Her  M^jesty^s  Agent.  j 
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I  will  not  allade  in  this  letter  to  several  portions  of  the  United  States  Case  which 
are  of  comparatively  smaller  importance,  but  Her  Majesty's  Gk)vernment  are  of  opinion 
that  it  will  be  in  accordance  with  their  desire  that  no  obstacle  should  be  interposed  to 
the  prosecution  of  the  Arbitration,  and  that  it  will  be  more  frank  and  friendly  toward 
the  Government  of  the  United  States  to  state  at  oncie  their  views  respecting  certain 
claims  of  an  enormous  and  indefinite  amount  which  appear  to  have  been  put  forward 
as  matters  to  bo  referred  to  arbitration. 

Her  Miyesty's  Government  hold  that  it  is  not  within  the  province  of  the  Tribunal  of 
Arbitration  at  Geneva  to  decide  upon  the  claims  for  indirect  losses  and  injuries  put 
forward  in  the  case  of  the  United  States,  including  the  loss  in  the  transfer  of  the  Ameri- 
can commercial  marine  to  the  British  flag,  the  enhanced  payment  of  insurance,  and  the 
prolongation  of  the  war,  and  the  addition  of  a  large  sum  to  the  cost  of  the  war  and 
suppression  of  the  rebellion. 

I  have  stated  above  the  importance  which  Her  Majesty's  Government  attach  to  the 
prosecution  of  this  arbitration. 

The  primary  object  of  the  Governments  was  the  firm  establishment  of  amicable  rela> 
tions  between  two  countries  which  have  so  many  and  such  peculiar  reasons  to  be  on 
friendly  terms,  and  the  satisfaction  with  which  the  announcement  of  the  Treaty  was 
received  by  both  nations  showed  the  strength  of  that  feeling. 

But  there  is  another  object  to  which  Her  Majesty's  Government  believe  the  Govern- 
ment of  the  United  States  attach  the  same  vidue  as  they  do  themselves,  namely,  to 
give  an  example  to  the  world  how  two  great  nations  can  settle  matters  in  dispute  by 
referring  them  to  an  impartial  tribunal. 

Her  Majesty's  Government,  on  their  part,  feel  confident  that  the  Government  of  the 
United  States  are  also  equally  anxious  with  themselves  that  the  amicable  settlement 
which  was  stated  in  the  Treaty  of  Washington  to  have  been  the  object  of  that  instru- 
ment may  be  attained,  and  that  an  example  so  full  of  good  x^romise  for  the  future  may 
not  be  lost  to  the  civilized  world. 

SCHENCK. 


No.  4. 

General  Scheiick  to  Earl  Granville, 

Legation  of  the  United  States, 

London^  February  5, 1872. 

My  Lord  :  I  have  the  honor  to  acknowledge  the  receipt,  on  the  eve- 
ning of  the  3d  instant,  of  your  note  of  that  date,  in  which,  after  stating 
that  Her  Majesty's  Government  have  had  under  their  consideration  the 
Case  presented  on  behalf  of  the  United  States  to  the  Tribunal  of  Arbitra- 
tion at  Geneva,  you  proceed  to  say  that  you  will  not  allude  to  several 
portions  of  that  Case  which  are  of  comparatively  smaller  importance, 
but  that  Her  Majesty's  Government  are  of  opinion  that  it  will  be  in 
accordance  with  their  desire  that  no  obstacle  should  be  interposed  to 
the  prosecution  of  the  arbitration,  and  that  it  will  be  more  frank  and 
friendly  toward  the  Government  of  the  United  States  to  state  at  once 
their  views  respecting  certain  claims,  which  you  describe  as  of  an  enor- 
mous and  indefinite  amount,  which  appear  to  have  been  put  forward  as 
matters  to  be  referred  to  arbitration. 

You  then  go  on  to  state  that  Her  Majesty's  Government  hold  that  it 
is  not  within  the  province  of  the  Tribunal  of  Arbitration  at  Geneva  to 
decide  upon  the  claims  for  indirect  losses  and  injuries  put  forward  in 
the  Case  of  the  United  States,  including  the  loss  in  the  transfer  of 
the  American  commercial  marine  to  the  British  flag,  the  enhanced 
payment  of  insurance,  and  the  prolongation  of  the  war,  and  the 
addition  of  a  large  sum  to 'the  cost  of  the  war  and  suppression  of  the 
rebellion. 

Eeferring,  then,  to  the  importance  which  Her  Majesty's  Government 
attach  to  the  prosecution  of  the  arbitration,  you  proceed  to  speak  of 
the  objects  which  Her  Majesty's  Government  had  in  view  in  that  arbi- 
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tration.  The  primary  object,  you  say,  was  the  firm  establishment  of 
amicable  relatioiis  between  two  countries  which  have  so  many  and  such 
peculiar  reasons  to  be  on  friendly  terms ;  and  you  add  that  the  satisfac- 
tion with  which  the  announcement  of  the  Treaty  was  received  by  both 
nations  showed  the  strength  of  that  feeling. 

But  you  say  there  is  another  object  to  which  Her  Majesty's  Govern- 
ment believe  the  Government  of  the  United  States  attach  the  same 
value  as  they  do  themselves,  namely,  to  give  an  Example  to  the  world 
how  two  great  nations  can  settle  matters  in  dispute  by  referring  them 
to  an  impartial  tribunal. 

And  you  close  your  note  with  the  statement  that  Her  Majesty's  Gov- 
ernment on  their  part  feel  confident  that  the  Government  of  the  United 
States  are  also  equally  anxious  with  themselves  that  the  amicable  set- 
tlement, which  W51S  stated  in  the  Treat j"  of  Washington  to  have  been 
the  object  of  that  instrument,  may  be  attained,  and  that  an  example 
so  full  of  good  promise  for  the  future  may  not  be  lost  to  the  civilized 
world. 

The  purpose  of  Your  Lordship's  writing  appealing  to  be  to  notify  me 
of  the  opinions  which  Her  Majesty's  Government  hold  as  to  the  power 
of  the  Tribunal  of  Arbitration  to  decide  upon  certain  claims  for  indi- 
rect losses  and  injuries  put  forward'  in  the  Case  of  the  United  States,  1 
shall  hasten  to  communicate  your  note  with  this  information  to  my  Gov- 
ernment. 

In  the  mean  time,  I  venture  to  assure  Your  Lordship  that  the  Govern- 
ment of  the  United  States  will  be  gratified  by  this  renewed  assurance 
of  the  desire  of  Her  Majesty's  Government  that  no  obstacle  should  be 
interposed  to  the  prosecution  of  the  arbitration,  and  by  the  frank  and 
friendly  terms  in  which  this  statement  of  their  views  is  made  to  me. 
The  objects  which  the  Government  of  the  United  States  proposed  to 
itself  in  the  Treaty,  and  the  arbitration  for  which  it  provides  being  iden- 
tical with  those  stated  by  Your  Lordship — that  is,  the  firm  establishment 
of  amicable  relations  between  the  two  countries  and  the  giving  to  the 
world  an  example  showing  how  two  great  nations  can  settle  matters  in 
dispute  by  referring  them  to  an  impartial  tribunal — I  can  further  as- 
sure Your  Lordship  that  my  Government  does  reciprocate  most  fully 
and  earnestly  the  anxiety  that  the  speedy  settlement  by  arbitration, 
which  was  provided  for  by  the  Treaty  of  Washington,  may  be  attained, 
so  that,  as  Yonr  Lordship  has  eloquently  expressed  it,  an  example  so  ^11 
of  good  promise  for  the  future  may  not  be  lost  to  the  civilized  world. 

1  have  the  honor  to  be,  with  the  highest  consideration,  M}'  Lord,  Your 
Lordship's  most  obedient,  humble  servant, 

KOBT.  C.  SCHENCK. 


No.  5. 

General  Sclwnck  to  Mr.  Fish. 

[Extract.] 

No.  1-18.]  Legation  of  the  United  States, 

London^  February  10, 1872.    (Received  February  23.) 

Sir:  ♦♦♦♦♦«♦♦ 

One  of  these  debates,  they  say,  was,  in  part  at  least,  in  the  hearing  of 

the  United  States  Minister,  who  was  present  in  the  House  of  Lords,  and 

was  doubtless  communicated  to  his  Government ;  and  all  the  debates  on 


J 
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that  occasion  must  have  been  carried  to  the  knowledge  of  the  Govern- 
ment of  the  United  States  by  the  printed  and  published  reports,  and 
yet  no  protest  or  other  communication  objecting  to  such  interpretation 
was  made  by  the  United  States  to  this  Government.  It  is  held,  therefore, 
that  there  was  on  one  part  an  implied  acquiescence  in  that  meaning 
given  to  the  instrument.  Now,  I  had  supposed  that  the  treaty  having 
been  concluded  and  published,  and  its  provisions  and  language  carrying 
with  them  their  own  'meaning,  to  be  interpreted  with  or  without  resort 
to  the  light  supplied  by  the  protocol  and  the  history  of  the  negotiation, 
we  were  hardly  obliged  to  go  further  and  watch  for  what  might  be  said 
on  the  subject,  pro  or  con,  in  a  legislative  body  engaged  in  discussion  on 
it.  Indeed,  it  appears  to  me  that  remonstrances  or  criticisms  directed 
from  our  Government  at  the  speeches  made  in  Parliament  might  possibly 
have  been  regarded  as  an  impertinence.  In  this  instance  we  were  cer- 
tainly not  called  upon  to  take  either  the  side  of  Lord  Cairns  or  of  Lord 
Granville  in  the  difference  between  them. 

It  seems  to  be  admitted  even  here  that  such  notice  of  what  was  said 
would  have  been  uncalled  for,  except  for  the  circumstance  that  the  Lords 
and  Members  of  Parliament  who  argued  for  the  same  British  inteq)re- 
tation  now  put  forward  were  the  principal  Secretary  of  State  for  Foreign 
Affairs  and  two  of  the  negotiators  of  the  Treaty. 

It  would  keep  the  diplomatic  agents  of  the  United  States  in  London 
and  of  Great  Britain  in  Washington  rather  busily  occupied  during  the 
sessions  of  Congress  and  of  Parliament  if  they  were  required  to  note 
and  report,  for  comment  or  answer  by  their  respective  Governments, 
whatever  might  be  said  in  those  assemblies,  at  the  risk  otherwise  of  being 
bound  and  concluded  by  all  the  declarations  made  by  legislators. 

In  point  of  fact,  so  far  as  I  am  personally  concerned,  although  of  the 
least  possible  consequence,  I  can  state  that  I  was  only  present  at,  and 
heard,  the  speech  of  Lord  Eussell  in  the  House  of  Lords,  and  the  first 
speech  of  Lord  Granville  in  reply.  Our  interest  on  both  sides,  as  you 
will  see  from  my  dispatches  of  that  date,  was  at  that  time  concentrated 
on  the  question  of  interpretation  and  defense  of  the  second  rule  in  the 
sixth  article. 

But  if  from  silence  is  to  be  argued  consent,  mark  how  infinitely 
stronger  a  case  on  this  principle  we  had  against  Great  Britain,  but  which 
she  never  would  admit  the  force  of,  on  another  branch  of  the  negotia- 
tion of  the  Treaty  of  Washington.  Near  two  years  and  a  half  after  the 
treaty  of  1846,  Mr.  Bancroft,  then  our  Minister  here,  sent  to  Lord  Palm- 
erston,  then  British  Secretary  of  State  for  Foreign  Affairs,  a  copy  of  the 
United  States  surveys  of  the  waters  of  Puget  Sound  and  those  dividing 
Vancouver's  Island  from  our  territory,  accompanied  by  a  note  in  which 
he  said,  "Your  Lordship  will  readily  trace  the  whole  course  of  the  chan- 
nel of  Haro,  through  the  middle  of  which  our  boundary-line  passes.^ 
Lord  Palmerston  wrote  to  Mr.  Bancroft  in  reply,  thanking  him  for  the 
surveys,  but  not  taking  the  slightest  exception  to  the  statement  as  to 
the  position  of  the  boundary -line  which  they  have  since  so  fiercely  con- 
tested, and  which  we  have  had  to  submit  to  arbitration. 

*  •  •  #  • 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ROBT  C.  SCHENCK. 
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No.  6. 
General  Schenck  to  Mr.  Fish, 

[Telegram.] 

LONDON,  February  27,  1872.  (Seut  12.30  p.  m.) 
Grauville  informed  me  confidentially  last  night  that  Thornton  has 
telegraphed  him  that  Washington  Cabinet  has  rejected  your  draught  of 
reply  to  his  note,  and  taken  further  time  to  consider,  but  that  you  have 
suggested  he  should  make  some  proposal.  He  then  said  to  me  that  in 
his  note  of  third  he  had  stated  the  views  of  Her  Majesty's  Govern- 
ment as  to  indirect  claims ;  that  there  were  other  portions  of  American 
Case  they  regret,  and  some  of  which  appear  to  introduce  matters  not 
germane  to  reference ;  that  he  has  not  been  able  to  consult  Cabinet 
here,  but  is  individually  prepared  to  recommend  to  them,  and  thinks 
with  reasonable  expectation  of  success,  that  they  should  not  press  for 
withdrawal  of  American  Case,  if  the  Government  of  the  United  States 
will  undertake  that  their  Agent  shall  inform  Arbitrators  at  or  before 
their  meeting  in  June  that  the  United  States  do  not  ask  award  on  in- 
direct claims,  nor  that  such  claims  should  be  taken  as  an  element  of 
consideration  in  a  gross  award,  nor  brought  forward  in  case  of  refer- 
ence to  assessors. 

I  made  no  comment,  except  to  say  that  this  was  only  equivalent  to 
asking  us  to  withdraw  our  Case,  and  I  gave  no  intimation  of  belief  that 
it  could  be  accepted. 

SCHEXCK. 


No.  7. 

Mr,  Fish  to  General  Schenck, 

[Telegram.] 

Washington,  February  27,  1872. 
Reported  rejection  untrue.    Entire  unanimity.    Answer  now  being 
copied.    Granville's  suggestion  inadmissible. 

FISH. 


No.  8. 

Mr.  Fish  to  General  Schenck, 

No.  144.J  Department  of  State, 

Washington,  February  21  j  1872. 

Sir:  I  have  laid  the  note  from  Earl  Granville,  addressed  to  you, 
bearing  date  the  3d  of  February  instant,  before  the  President,  who 
directs  me  to  say  that  he  sincerely  desires  4o  promote  that  firm  and 
abiding  friendshii)  between  the  two  nations  to  which  the  note  so  happily 
refers. 

It  was  under  the  inspiration  of  such  sentiments  that  he  accepted  the 
invitation  of  Her  Majesty's  Government  for  the  establishment  of  a  Joint 
High  Commission  to  treat  and   discuss  the  mode  of  settling  certain 


430  TREATY    OF   WASHINGTON. 

questions  referred  to  therein,  and  suggested  on  his  own  part  that  the 
proposed  Commission  should  also  have  authority  to  consider  the  removal 
of  the  differences  which  arose  during  the  rebellion  in  the  United  States, 
growing  out  of  the  acts  committed  by  the  vessels,  which  have  given 
rise  to  the  claims  generically  known  as  the  "  Alabama  claims." 

It  was  his  earnest  hope  that  the  deliberations  of  the  Commission  would 
result  in  an  acceptance  by  Her  Majesty's  Government  of  the  proposition, 
submitted  by  his  direction,  that  a  gross  sum  be  agreed  upon  and  paid 
to  the  United  States,  as  an  amicable  settlement  of  all  claims  of  every 
description  arising  out  of  such  differences,  instead  of  the  lengthened 
controversy  and  litigation  which  he  foresaw  must  attend  any  plan  of 
arbitration.  He  was  the  more  solicitous  that  such  an  amicable  settle- 
ment, without  the  intervention  of  third  parties,  should  be  adopted, 
because  he  feared  that  so  thorough  and  comprehensive  a  presentation 
before  the  Tribunal  of  Arbitration  of  the  matters  of  law  and  of  fact  on 
which  the  claims  of  this  country  rest,  as  it  would  be  his  duty  to  cause 
to  be  made,  might,  for  the  moment,  revive  past  excitements  and  arouse 
unnecessary  apprehensions,  if  not  imperil  those  ties  of  international 
kindness  and  good  will  he  so  much  desires  to  strengthen  and  make 
perpetual. 

The  regret  which  he  felt  for  the  rejection  by  Her  Majesty's  Commis- 
sioners of  the  proposition  for  an  amicable  settlement  is  revived  with 
great  force  by  the  necessity  of  this  correspondence. 

The  proposition  for  a  Joint  High  Commission,  which  was  made  by  Her 
Majesty's  Government,  would  not  have  received  the  approbation  of  the 
President  had  he  supposed  it  was  not  to  comprehend  a  consideration 
and  adjustment  of  all  the  differences  growing  out  of  the  acts  of  the 
cruisers ;  nor  could  he  have  given  his  sanction  to  the  Treaty  had  it  been 
suggested  to  him  or  had  he  believed  that  any  class  of  the  claims  which 
had  been  presented  by  this  Government  were  excluded  by  the  terms  of 
submission  from  presentation  on  the  part  of  this  Government  to  the 
Tribunal  of  Arbitration.  It  was,  in  his  appreciation,  the  chief  merit  of 
the  mode  of  adjustment  adopted  by  the  Commission,  that  it  w  a«  on  both 
sides  a  frank,  full,  and  unreserved  surrender  to  impartial  arbitrament, 
under  the  rules  therein  prescribed,  of  everything  that  had  created 
such  differences.  Whatever  degree  of  importance  might  here  or  there 
be  attached  to  any  of  these  complaints,  the  President  desired  and  in- 
tended, as  had  the  American  Commissioners,  that  all,  of  every  form 
and  character,  should  be  laid  before  the  Tribunal  for  its  final  and  abso- 
lute disposition,  either  by  recognition  and  settlement,  or  by  rejection, 
in  order  that  in  the  future  the  harmony  of  personal  and  political  inter- 
course between  the  two  countries  might  never  again  be  disturbed  by 
any  possible  phase  of  the  controversy. 

In  his  opinion,  since  entry  upon  a  thorough  trial  of  the  issues  which 
divide  the  two  Governments  could  not  be  avoided,  the  claims  for  national 
or  indirect  losses,  (referred  to  in  the  note  of  Earl  Granville,)  as  they 
are  put  forward  by  this  Government,  involve  questions  of  public  law 
which  the  interests  of  both  Governments  require  should  be  definitely 
settled. 

Therefore  it  is  with  unfeigned  surprise  and  sincere  regret  that  the 
President  has  received  the  intimation,  conveyed  in  Earl  Granville's  note, 
that  Her  Majesty's  Government  hold  that  it  is  not  within  the  province 
of  the  Tribunal  of  Arbitration  to  decide  upon  certain  claims  for  indirect 
losses  and  injuries. 

His  Lordship,  however,  does  not  assign  any  reason  for  the  opinion  that 
losses  and  injuries  with  respect  to  which  there  has  been  no  conceal- 
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ment — which  were  presented  to  the  British  negotiators  at  the  opening 
of  the  discussion  in  precisely  the  same  manner  as  they  are  put  forward 
in  the  "  Case" — not  as  claims  for  which  a  specific  demand  was  made, 
hut  as  losses  and  injuries  consequent  upon  the  acts  complained  of,  and 
necessarily  to  be  taken  into  equitable  consideration  in  a  final  settlement 
of  all  differences  between  the  two  countries,  which  remained  unchal- 
lenged through  the  entire  negotiations,  and  not  relinquished  in  the 
Treaty,  but  covered  by  one  of  its  alternatives,  are  not  within  the  juris- 
diction of  the  Arbitrators. 

Unadvised  as  to  the  reasoning  whi6h  has  brought  Her  Majesty's  Gov- 
ernment to  the  opinion  stated  by  Lord  Granville,  the  President  is  unable 
to  adopt  it;  but,  being  convinced  of  the  justice  of  his  views  that  the 
Treaty  contemplated  the  settlement  of  all  the  claims  of  the  United  States, 
is  of  the  opinion  that  he  could  not  abandon  them,  except  after  a  fair 
decision  by  an  impartial  arbitration.  He  seeks  no  meaning  in  the  Treaty 
which  is  not  patent  on  its  face;  he  advances  no  pretensions  at  Geneva 
which  were  not  put  forth  pending  the  negotiations  at  Washington. 

This  Government  knows  not  where  to  find  the  meaning  or  the  iutent 
of  the  Treaty  unless  within  the  Treaty  itself. 

The  object  of  the  Treaty,  as  declared  in  its  preamble,  was  "  to  provide 
for  an  amicable  settlement  of  all  causes  of  difference  between  the  two 
countries ;''  but  the  Treaty  is  not,  of  itself,  the  settlement ;  it  is  an 
agreement  between  the  Governments  as  to  the  mode  of  reaching  a  set- 
tlement, and  its  Article  XI  engages  the  contracting  parties  to  consider 
the  result  of  the  arbitration  as  a  full,  perfect,  and  final  settlement  of  all 
the  claims.  Until  that  be  reached,  no  proffer  of  withholding  an  esti- 
mate of  the  indirect  losses,  dependent  on  the  hope  of  an  amicable  settle- 
ment, can  be  claimed  as  a  waiver  or  an  estoppel. 

The  first  article  recites  that  differences  have  arisen  between  the  two 
Governments,  and  still  exist,  and  provides,  "in  order  to  remove  and 
adjust  all  complaints  and  claims  on  the  part  of  the  United  States,  that 
all  the  claims  ^rofcin^  out  of  acts  committed  by  the  aforesaid  vessels,  and 
genericall}'  known  as  the  'Alabama  claims,'''  be  referred  to  a  tribunal 
of  arbitration,  to  be  composed  as  therein  provided.  There  is  no  limita- 
tion or  restriction  to  any  part  or  description  of  the  claims.  All  the 
claims  growing  out  of  certain  acts,  and  generically  known  as  the  '^Ala- 
bama  claims,"  were  referred.  What  they  w  ere  is  a  question  of  fact  and 
of  history.  Which  of  them  are  well  founded  is  a  question  for  the  Tri- 
bunal of  Arbitration. 

What  are  called  the  indirect  losses  and  claims  are  not  now  put  forward 
for  the  first  time.  For  years  they  have  been  prominently  and  histori- 
cally part  of  the  "Alabama  claims." 

It  would  be  superfluous  to  quote,  or,  perhaps,  even  to  refer  to,  par- 
ticular passages  in  the  published  instructions  of  this  Government  to 
their  minister  to  Great  Britain;  in  the  notes  of  that  minister  to  Her 
Majesty's  Principal  Secretary  of  State  for  Foreign  Affairs;  or  in  other 
public  papers,  to  show  that  the  expectation  of  this  Government  has, 
from  the  beginning  of  the  acts  which  gave  rise  to  the  "Alabama  claims," 
been  that  the  British  Government  would  indemnify  the  United  States. 
Incidental  or  consequential  damages  were  often  mentioned  as  included 
in  the  accountability. 

In  the  progress  of  the  acts  which  gave  rise  to  the  claims,  high  British 
authority  was  not  wanting  to  warn  Her  Majesty's  Government  in  the 
House  of  Commons  that "  they  had  been  inflicting  an  amount  of  damage 
on  that  country  (the  United  States)  greater  than  would  be  produced  by 
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many  ordinary  wars,"  and  to  indicate,  as  part  of  that  damage,  the  losses 
to  whose  presentation  exception  is  now  taken. 

Public  men  in  both  countries  discussed  them,  while  the  public  press 
on  the  one  side  and  on  the  other  advanced  and  combated  them  with 
an  earnestness  and  warmth  that  brought  them  into  a  prominence  be- 
yond the  direct  losses  and  injuries  sustained  by  individuals. 

A  detailed  statement  of  their  claims,  enumerating  and  setting  forth 
the  indirect  losses  precisely  as  they  are  advanced  in  the  Case,  was  sub- 
mitted by  the  American  negotiators  to  the  Joint  High  Commission  in 
the  first  discussion  of  the  claims,  bn  the  8th  day  of  IVIarch,  and  appears 
in  the  Protocol,  approved  on  the  4th  day  of  Miy. 

Her  Majesty's  Government,  therefore,  cannot,  in  the  absence  of  any 
specific  exclusion  of  these  damages  by  the  Treaty,  be  said  to  be  taken 
unawares  by  their  presentation  to  the  Tribunal,  and  the  President  was 
not  at  liberty  to  regard  as  withdrawn  or  settled  any  of  the  claims 
enumerated  in  a  statement  prepared  and  approved  by  the  Joint  High 
Commission  after  their  discussions  were  closed,  and  within  four  days  of 
the  signing  of  a  treaty  which  declares  that  the  differences  which  had 
arisen  with  respect  to  the  "Alabama  claims''  still  exist.  Appearing 
thus,  from  whatever  cause,  not  to  have  been  eliminated  from  the 
enumerated  claims  of  the  United  States,  the  President  had  not  the  power, 
of  his  own  accord,  to  withhold  them  from  the  Case  to  be  presented  to 
the  Tribunal  of  Arbitration;  but  in  frankness  and  in  sincerity  of  pur- 
pose to  remove,  in  the  spirit  of  the  Treaty,  all  causes  of  difference  be- 
tween the  two  Governments,  he  has  set  them  forth  before  the  Geneva 
Tribunal,  content  to  accept  any  award  that  the  Tribunal  may  think  fit 
to  make  on  their  account. 

It  is  within  your  personal  knowledge  that  this  Government  has  never 
expected  or  desired  any  unreasonable  pecuniary  compensation  on  their 
account,  and  has  never  entertained  the  visionary  thought  of  such  an 
extravagant  measure  of  damages  as  finds  expression  in  the  excited  lan- 
guage of  the  British  press,  and  seems  most  unaccountably  to  have  taken 
possession  of  the  minds  of  some,  even,  of  the  statesmen  of  Great 
Britain. 

A  mixed  commission  is  now  in  session  in  this  city,  under  the  Treaty, 
to  which  are  referred  all  claims  of  citizens  or  subjects  of  either  Power 
(other  than  Alabama  claims)  which  arose  out  of  acts  committed  during 
a  specified  period. 

In  the  correspondence  which  preceded  the  agreement  for  the  meeting 
of  the  Joint  High  Commission  which  negotiated  the  Treaty,  language 
was  purposely  agreed  upon  and  used  to  express  the  idea  which  the  rep- 
resentatives of  the  two  Governments  entertained,  that  no  claim  founded 
on  contract,  and  especially,  no  claim  on  account  of  the  rebel  or  confed- 
erate cotton  debt,  was  to  be  presented.  Similar  language,  and  for  the 
same  avowed  and  admitted  purpose,  was  used  in  the  Treaty. 

Among  other  claims  of  an  unexpected  character  presented  by  the 
agent  of  the  British  Government,  there  was  one  for  a  part  of  the  confed- 
erate debt,  which  is  understood  to  be  held  in  Great  Britain  to  the 
extent  of  many  millions.  Immediately  on  its  presentation  the  United 
States  remonstrated,  and  requested  the  British  Government  to  instruct 
their  agent  to  withdraw  that  claim.  Their  remonstrance  was  unheeded ; 
their  request  was  not  answered.  If  any  instruction  was  given,  this 
Government  was  not  informed  thereof,  and  it  failed  to  be  observed ; 
and  the  claim  was  pressed  to  argument.  The  United  States  demurred 
before  the  commission  to  its  jurisdiction  over  claims  of  that  description. 
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9nd  tbe  decision  of  the  commission  disposed  of  the  case  adverse  to  the 
claimant. 

The  attitude  of  tbe  two  Governments  is  now  reversed,  with  the  dift'er- 
ence  in  favor  of  the  United  States,  that  there  was  no  question  raised  as 
to  the  understanding  of  both  Governments  at  the  date  of  the  Treaty, 
with  reference  to  the  exclusion  of  claims  of  the  character  then  pre- 
sented. 

The  United  States  seek  not  to  be  tbe  judge  in  their  own  case. 

The  course  which  they  pursued  afforded  a  happy  solution  to  what 
might  have  been  a  question  of  embarrassment. 

They  desire  to  maintain  the  jurisdictiou  of  the  Tribunal  of  Arbitra- 
tion over  all  the  unsettled  claims,  in  order  that,  being  judicially  decided, 
and  the  questions  of  law  involved  therein  being  adjudicated,  all  ques- 
tions connected  with  or  arising  out  of  the  Alabama  claims,  or  '*  grow- 
ing out  of  the  acts''  of  the  cruisers,  may  be  forever  removed  from  the 
possibility  of  disturbing  the  perfect  harmony  of  relations  between  the 
two  countries. 

The  President  regrets  that  there  should  be  any  dilBference  of  opinion 
between  the  two  Governments  on  any  question  connected  with  the 
Treaty.  , 

He  indulges,  however,  the  earnest  hope  that  the  disposition  which 
has  been  equally  manifested  by  both  Governments  to  remove  all  causes 
of  ditt'erence  between  them  will  bring  them  to  an  agreement  upon  the 
incidental  question  which  has  arisen,  and  will  allow  no  obstacle  to  de- 
prive the  world  of  the  example  of  advanced  civilization  presented  by 
two  powerful  States  exhibiting  the  supremacy  of  law  and  of  reason  over 
passions,  and  deferring  their  own  judgments  to  the  calm  interpretation 
of  a  disinterested  and  discriminating  tribunal. 
I  am,  sir,  your  obedient  servant, 

HAMILTON  FISH. 


No.  9. 

Mr.  Fish  to  General  SclwmJc. 

No.  145.]  Department  of  State, 

Washington^  February  27,  1872. 

I  have  to  acknowledge  your  No.  139,  of  date  of  February  6,  inclosing, 
copy  of  Earl  Granville's  note  to  you  of  the  3d  instant,  and  of  your 
reply. 

Your  answer  to  Earl  Granville  is  marked  with  your  usual  intelligence 
and  prudence,  and  meets  the  warm  approval  of  the  President. 

You  will  receive  herewith  a  dispatch  of  the  same  date  with  this,  giv- 
ing the  opinion  of  this  Government  on  the  question  suddenly  and  ab- 
ruptly raised  by  Her  Majesty's  Government,  and  presented  by  EarL 
Granville  nakedly  and  without  any  argument. 

Although  no  reply  is  invited  by  the  note  of  the  British  Government, 
the  settlement  of  all  causes  of  difference  between  the  two  countries,  and 
the  successful  example  of  the  mode  of  settling  international  differences 
established  by  the  Treaty,  are  so  earnestly  desired  by  this  Government, 
that  we  accept  the  friendly  assurances  of  the  British  note,  disregarding 
its  bold  and  sudden  announcement  of  an  opinion  which  we  think  unsus- 
tained  by  the  history  of  the  negotiations  between  the  two  Governments,, 
or  by  the  events  which  gave  rise  to  the  claims^  and  for  which  we  see  no 
logical  foundation  in  the  Treaty  itself.  C^  r^r^f^\t> 

28  A— n  igitizedbyV^OOgie 
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Ton  will,  therefore,  read  the  dispateh  referred  to  to  Lord  Granville, 
and  may  leave  with  him  a  copy  in  case  he  desires  it. 
I  am,  sir,  your  obedient  servant, 

HAMILTON  FISH. 


No.  10. 

General  Schenck  to  Mr,  Fish, 
[TeleRram.] 

London,  February  28, 1872.  (Sent  5.40  p.  m.) 
Granville  desires  me  to  send  change  of  language  of  his  proposal,  as  fol- 
lows :  After  word  "June,"  substitute  "that  the  United  States  do  not  ask 
the  Arbitrators  to  admit  or  take  into  their  consideration  these  indirect 
claime,  either  as  elements  for  the  determination  of  any  one  sum  in  grosa 
which  they  may  award  in  case  of  decision  against  Great  Britain  on  the 
point  of  liability  for  any  of  the  vessels,  or  otherwise;  and  that  in  caae 
of  damages  being  referred  to  assesso^^s,  they  will  not  bring  forward  these 
claims  before  the  assessors." 
This  variation  of  words  does  not  seem  to  me  to  change  meaning. 

SCHENCK. 


No.  11. 
Mr.  Fish  to  General  Sche^ich 

[Telegram.] 

Department  of  State, 

Washington,  February  29, 1872. 
Cannot  apiree  to  Granville's  proposal  as  made.  Desire  to  meet  the 
British  Government  in  any  honorable  adjustment  of  the  incidental 
question  which  has  arisen.  Our  answer  is  very  friendly,  and  will,  we 
hope,  open  the  way  for  a  settlement.  Whatever  the  British  Commis- 
sioners may  have  intended,  or  thought  among  themselves,  they  did  not 
eliminate  the  claims  for  indirect  losses,  they  never  asked  us  to  withdraw 
them,  nor  did  they  allude  to  them  directly,  or  in  plain  terms ;  and  after 
the  deliberations  of  the  Joint  Commission  were  closed,  Tenterden  and 
the  British  Commissioners  allowed  them  to  be  formally  enumerated  in 
statement  of  4th  May  without  a  word  of  dissent. 

FISH. 


No.  12. 

General  Schenck  to  Mr.  Fish. 

[Extract.] 

Ko.  179.]  Legation  of  the  United  States, 

London^  March  16,  1872.    (Beceived  April  1.) 

On  the  day  of  the  reception  of  your  note  of  the  27th  of  February, 
and  within  a  few  hours  after  its  arrival^  I  was  enabled  to  have  an  inter- 
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view  with  Lord  Granville  at  the  Foreign  Office,  with  a  view  to  making 
biin  acquainted,  agreeably  to  your  instructions,  with  its  contents.  Your 
communication  h^  been  looked  for  by  the  Government  here  with  great 
anxiety. 

Following  in  substance  the  language  of  your  No.  145, 1  began  by  say- 
ing that,  although  Her  Majesty's  Government  had  not  invited  any  reply 
to  their  note,  but  had  been  content  to  make  a  naked  announcement,  un- 
accompanied by  reasons  or  argument,  of  their  opinion  that  certain  of 
the  claims  put  forward  by  the  United  States  in  their  Case  presented  at 
Geneva  did  not  come  within  the  province  of  the  Tribunal  of  Arbitration 
to  decide,  yet  such  was  the  earnest  desire  of  my  Government  for  a  set- 
tlement of  all  differences  between  the  two  countries,  and  tor  the  success- 
ful carrying  out  of  a  treaty  which  offered  to  the  world  so  good  an  exam- 
ple of  a  peaceful  and  effective  method  for  the  removal  of  international 
difficulties,  that  the  President  was  most  ready  to  accept  the  assurances 
of  the  friendly  feelings  which  had  prompted  that  note ;  and  that  you 
had  communicated  to  me  in  a  dispatch,  with  some  fullness,  the  opinion 
and  views  of  the  Government  of  the  United  States  on  the  point  which 
they  had  raised.  I  said  also  to  Lord  Granville  that  I  was  authorized  to 
read  to  him  the  dispatch  referred  to,  and,  if  he  desired  it,  to  leave  with 
him  a  copy  of  it. 

He  remarked  to  me  that,  being  jnst  then  pressed  and  occupied  as  I 
mast  know  he  was,  if  I  were  to  read  it  he  should  not  probably  make  it 
the  subject  of  any  comment  at  that  time ;  and  he  said,  if  agreeable  to 
me,  therefore,  and  understanding  that,  anticipating  his  request  for  a 
copy,  I  had  one  already  prepared,  he  would  ask  me  to  leave  that  with 
him  that  he  might  have  it  to  lay  before  the  Cabinet  at^n  early  meeting. 
T!:is,  of  course,  1  consented  to  do.  I  gave  him  the  copy,  therefore,  leav- 
ing him  to  return  to  the  House  of  Lords,  from  which  he  had  been  hur- 
riedly called  to  meet  his  appointment  with  me. 

Before  we  parted,  however,  I  thought  it  proper  to  say  to  his  Lordship 
that  as  Her  Majesty's  Government  would  undoubtedly  take  a  little  time, 
perhaps  a  few  days,  to  consider  whether  they  should  make  any  answer, 
and  what  answer,  to  this  communication  from  the  United  States,  if  at 
any  time  in  the  interval  he  deemed  it  advisable,  in  the  interest  of  our 
two  countries,  to  have  free,  confidential  conversation  with  me,  or  if  he 
thought  that  good  understanding  might  be  promoted  by  any  exchange 
of  unofficial  suggestions  touching  some  mode  of  issue  from  our  present 
complication,  I  would  always  be  happy  to  meet  him  and  co-operate  w  ith 
him  in  such  friendly  endeavor.  He  assented  at  once  cordially  to  the 
propriety  of  our  keeping  ourselves  in  such  relation  and  free  unofficial 
intercourse  with  each  other;  but  he  did  not  express  himself  as  hope- 
fully, as  he  thought  I  did,  of  an  ultimate  satisfactory  adjustment. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ROBT.  C.  SCHENCK. 


No.  13. 

Oeneral  Sclienck  to  Mr.  Fish. 

No.  180.J  Legation  op  the  United  States, 

London^  March  21,  1872.    (Received  April  1.) 
Sir  :  I  have  barely  time  to  transmit,  so  as  to  catch  at  QueenstowE 
the  mail  which  has  left  Liverpool  to-day,  the  reply  of  Lord  Granville  to> 
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your  dispatch  of  the  27th  February.  It  came  to  me  at  eleven  o^clock 
last  night,  and  the  printed  "Memorandum"  which  accompanies  it  as  au 
incloBure,  and  which  is  to  be  taken  as  a  part  of  the  communicatiou, 
reached  me  only  this  afternoon. 

I  send  also,  herewith,  a  copy  of  my  answer  to  his  Lordship^  acknowl* 
edging  the  receipt  of  his  note  and  the  "Memorandum.'' 

You  will  observe  that  Her  Majesty's  Government  have  construed  your 
dispatch  to  me  as  containing  apparently  an  invitation  to  open  fully  a 
discussion  with  you  on  the  question  of  the  right  of  the  United  States 
to  include  in  their  Case  presented  at  Geneva  any  claim  for  indirect  losses 
or  damages.  There  is  nothing  advanced,  however,  either  in  the  way  of 
any  proposal  for  the  removal  of  the  difficulty  between  us,  or  intimating 
what  may  be  the  consequence  in  case  of  continued  difference  of  opinion. 
It  is  still  but  the  notice  which  was  contained  in  Lord  Granville's  note  of 
the  3d  ultimo,  accompanied  now  by  the  reasons  which  have  led  Her 
Majesty's  Goverhment  to  the  conclusion  which  was  then  communicated. 

But  I  must  close  in  haste,  without  further  comment. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

KOBT.  0.  SOHENCK. 


[Inclosnre  1  in  No.  13.1 
Earl  €h'anville  to  General  Sohenck, 

Foreign  Office,  March  20, 1872. 

Sir  :  I  have  laid  before  my  colleaffaes  Mr.  Fidh's  dispatch  of  the  27th  ultimo,  of 
which,  at  my  request,  and  authorized  by  your  Govemraent,  you  gave  me  a  copy  on  the 
14th  instaut.  s 

Her  Ma^iesty's  Government  recognize  with  pleasure  the  assurances  of  the  President 
that  he  sincerely  desires  to  promote  a  firm  and  abiding  friendship  between  the  two 
nations;  and,  animated  by  the  same  spirit,  they  gladly  avail  themselves  of  the  invita- 
tion which  your  Government  appear  to  have  given,  that  they  should  state  the  reasons 
which  induced  them  to  make  the  declaration  contained  in  my  note  to  you  of  the  3d 
ultimo,  and  which  I  then  purposely  omitted,  in  the  hope  of  obtaiuing,  without  any 
controversial  discussion,  the  assent  of  the  Grovemment  of  the  United  States. 

Mr.  Fish  says,  '^  What  are  called  the  indirect  losses  and  claims  are  not  now  put  for- 
ward for  the  tirat  time.  For  years  they  have  been  prominently  and  historically  part 
of  the  'Alabama  claims.'  It  wonld  be  superfluous  to  quote,  or  perhaps  even  to  refer 
to,  particnlar  passages  in  the  published  instructions  of  this  Government  to  their  Min- 
ister to  Great  Britain,  in  the  notes  of  that  Minister  to  Her  Maiesty's  Principal  Secretary 
of  State  for  Foreign  Aflairs,  or  in  other  public  papers,  to  show  that  the  expectation 
of  this  Government  has,  from  the  beginning  of  the  acts  which  gave  rise  to  the  'Ala- 
bama claims,'  been  that  the  British  Government  would  indemnity  the  United  States. 
Incidental  or  consequential  damages  were  often  mentioned  as  included  in  the  account- 
ability." This  assertion  does  not  appear  to  me  accurately  to  represent  the  facte  as  they 
are  suown  in  the  correspondence  between  the  two  Governments.  It  is  true  that  in 
some  of  the  earlier  letters  of  Mr.  Adams  vague  suggestions  were  made  as  to  possible 
liabilities  of  this  country  extending  beyond  the  direct  claims  of  American  citizens  for 
specific  iQSses  arising  from  the  capture  of  their  vessels  by  the  Alabama,  Florida,  Shen- 
andoah, and  G^rgia ;  but  no  claims  were  ever  defined  or  formulated,  and  certainly 
none  were  ever  described  by  the  phrase  "Alabama  claims,"  except  these  direct  claims  of 
American  citizens. 

No  mention  of  any  claim  for  national  or  indirect  losses  had  been  made  during  the 
negotiation,  commencing  with  Mr.  Seward's  dispatch  to  Mr.  Adams,  dated  the  27th  of 
August,  IBfiiS,  and  ending  with  the  signature  of  the  Convention  of  the  10th  of  Noveni- 
Ixjr,  1868,  by  Lord  Stanley  and  Mr.  Reverdy  Johnson,  by  the  IVth  Article  of  which, 
power  was  given  to  Commissioners  **  to  abjudicate  upon  the  class  of  claims  referred  to 
in  the  official  correspondence  between  the  two  Governments  as  the  'Alabama  claims.^  ^ 

The  first  subsequent  mention  of  any  claim  for  national  losses  was  in  a  communica- 
tion, unauthorized  by  his  Government,  made  by  Mr.  Reverdy  Johnson,  in  March,  18(»9, 
to  Lord  Clarendon,  in  which  he  suggested  that  the  terms  of  the  Convention  signed  by 
him  with  Lord  Clarendon,  on  the  14th  of  January,  which  comprised  a  reference  to  a 
Mixed  Commission  of  the  *' Alabama  claims,"  should  be  enlarged  so  as  to  include  all 
claims  on  the  part  of  either  Government  upon  the  other,  an  essential  condition  of  the 
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proposal  beinff  that,  in  case  a  claim  was  set  np  by  the  United  States,  founded  on  the 
r«^cognition  of  the  Confederate  States  as  belligerents,  it  should  be  open  to  the  British 
Government  to  advance  claims  on  their  part,  such  as  a  claim  for  injury  to  British  inter- 
ests by  the  assertion  and  exercise  of  belligerent  rights  by  the  United  States  upon 
British  commerce. 

Lord  Clarendon  at  once  declined  to  entertain  this  suggestion. 

In  Mr.  Fish's  dispatch  of  the  25th  of  September,  1869,  the  Government  of  the  United 
States  intimated  that  they  considered  there  might  be  grounds  for  some  claims  of  a 
larger  and  more  public  nature,  though  they  purposely  abstained  at  that  time  ftom 
making  them ;  but  the  grounds  indicated  were  not  limited  to  the  acts  of  the  Alabama 
and  other  simili^  vessels,  or  to  any  mere  consequences  of  such  acts,  nor  were  these 
public  claims  then  described  or  referred  to  in  any  manner  as  '^Alabama  Claims."  That 
expression,  the  ^'Alabama  claims,"  which  first  occurs  in  a  letter  from  Mr.  Seward  to 
Sir  F.  Bruce,  of  the  12th  of  January,  1867,  had  always  been  used  in  the  correspondence 
between  the  two  Governments  to  describe  the  claims  of  American  citizens  on  account 
of  their  own  direct  losses  by  the  depredations  of  the  Alabama  and  other  similar  vessels, 
and  had  never  been  employed  to  describe,  or  been  treated  as  comprehending,  any  pub- 
lic or  national  claims  whatever  of  the  Government  of  the  United  States. 

Down,  therefore,  to  the  time  when  Her  Majesty's  Government  proposed  the  appoint- 
ment of  a  Joint  High  Commission  to  settle  the  Fishery  Question  and  all  other  questions 
atfecting  the  relations  of  the  United  States  toward  Her  M^estv's  possessions  in  N(»rth 
America,  no  actual  claim  against  Her  Mfgesty's  GU>vernment  had  been  formulated  or 
notilied  on  the  part  of  the  United  States,  except  for  the  capture  or  destruction  of 
property  of  individual  citizens  of  the  United  States  by  the  Alabama  and  other  similar 
vessels. 

When  Her  M^esty's  Gtovemment  consented,  at  the  request  of  the  Government  of 
the  United  States,  that  the  '' Alabama  claims  "  should  be  dealt  with  by  the  High  Com- 
mission, it  was  in  the  full  confidence  that  the  phrase  *' Alabama  claims"  was  used  Iry 
the  United  States  Government  in  the  same  sense  as  it  had  been  used  throughout  the 
previous  correspondence  and  in  the  conventions  signed  by  Lord  Stanley  and  Lord  Clar- 
endon. 

National  claims  of  an  indirect  character,  such  as  those  referred  to  in  Mr.  Fish's  dis- 
patch, could  not  be  comprehended  under  the  term  "  claims  generically  known  as  the 
Alabama  claims."  The  possibility  of  admitting  as  a  subject  of  negotiation  any  claim 
for  indirect  national  losses  has  never  been  entertained  in  this  country  j  and  it  was 
therefore  without  the  slightest  doubt  as  to  such  claims  being  inadmissible  that  the 
British  High  Commissioners  were  appointed  and  proceeded  to  Washington. 

At  a  meeting  of  the  British  and  United  States  High  Commissioners  on  the  8th  of 
March,  the  latter,  after  a  general  statement  of  the  claims  of  the  United  States,  pro- 
ceeded to -say  that,  in  the  nopes  of  an  amicable  settlement,  no  estimate  was  made  of 
indirect  losses,  without  prejudice,  however,  to  the  right  of  indemnification  on  their 
account,  in  the  event  of  no  such  settlement  being  made ;  and  they  afterward  proposed, 
by  direction  of  the  President,  that  *'the  Joint  High  Commission  should  agree  upon  a 
sum  which  should  be  paid  by  Great  Britain  to  the  United  States,  in  satisfaction  of  all 
the  claims  and  the  interest  thereon." 

Mr.  Fish  says  that  the  President  earnestly  hoped  that  the  deliberations  of  the  Com- 
mission would  have  resulted  in  an  acceptance  by  Her  Majesty's  Government  of  this 
proposition. 

Her  Majesty's  Government  cannot  understand  upon  what  this  hope  was  founded. 

The  position  which  the  Government  of  this  conntrv  have  maintained  throughout  all 
the  negotiations  has  been  that  they  were  guilty  of  no  negligence  in  respect  of  the 
escape  of  the  Alabama  and  the  other  vessels,  and  have  therefore  incurred  no  liability 
for  any  payment,  and  they  still  maintain  this  position. 

The  only  ground  on  which  Her  Majesty's  Government  could  be  asked  to  pay  any  sum 
would  have  been  an  admission  on  their  part  that  there  had  been  such  negligence  as 
rendered  them  justly  liable  to  pay  a  sum  in  compensation.  This  would  have  been  an 
absolute  surrender  of  the  position  which  has  always  been  held  by  this  country,  and  a 
confession,  which  could  never  have  been  expected  from  them,  that  they  had  been 
guilty  of  negligence.  ^ 

Her  M^jesty^s  High  Commissioners,  therefore,  could  only  deClare  at  once  that  a 
•proposal  of  an  **  amicable  settlement"  in  this  particular  form  could  not  be  entertained, 
and  Her  Majesty's  High  Commissioners,  on  the  part  of  this  country,  immediately  made 
a  counter-proposal,  namely,  the  proposal  of  arbitration,  and  this  proposal,  after  being 
to  a  certain  extent  modified  on  the  suggestion  of  the  United  States  High  Commission- 
ers, was  aoceptod  by  them. 

The  modification  sug^ted  by  the  United  States  High  Commissioners,  and  accepted 
by  those  of  Great  Britam,  was  a  concession  of  no  slight  importance  on  the  part  of  this 
country,  namely,  that  the  principles  which  should  govern  the  Arbitrators  in  the  con- 
sideration of  the  facts  should  be  first  agreed  upon ;  and  this  concession  was  very  ma- 
terially enhanced  when,  in  order  to  strengthen  the  friendly  relations  between  the  two 
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ooantries  and  make  satisfactory  provision  for  the  future,  they  further  agreed  that  thes© 
principles  should  be  those  contained  in  the  Rules  in  the  Vlth  Article  of  the  Treaty  ; 
tor  they  thus  accepted  the  retroactive  efifect  of  rules  to  which,  nevertheless,  they 
felt  bound  to  declare  that  they  could  not  assent  as  a  statement  of  principles  of  inter- 
national law  in  force  at  the  time  when  the  "Alabama  claims  '*  arose. 

The  friendly  spirit  of  Her  Majesty^s  Government  was  further  shown  by  their  author- 
izing Her  Majesty's  High  Commissioners  to  express  the  regret  felt  by  Her  Majesty's  Gov- 
ernment for  the  escape,  under  whatever  circumstances,  of  the  Alabama  and  the  other 
vessels  from  British  ports,  and  for  the  depredations  committed  by  those  vessels,  and  by 
their  agreeing  that  this  expression  of  regret  should  be  formally  recorded  in  the  Treaty. 

Nor  did  Her  Mi^esty's  Government  object  to  the  introduction  of  claims  for  the  ex- 
pense of  the  pursuit  and  capture  of  the  Alabama  and  other  vessels,  notwithstanding 
the  doubt  how  far  those  claims,  though  mentioned  during  the  conferences  as  direct 
claims,  came  within  the  proper  scope  of  the  arbitration.  They  acquiesced  in  the  pro- 
posal to  exclude  from  the  negotiations  their  claims  on  behalf  of  Canada  against  the 
United  States  for  injuries  suffered  from  Fenian  raids — an  acquiescence  which  was  dne 
partly  to  a  desire  on  their  part  to  act  in  a  spirit  of  conciliation,  and  partly  to  the  fact, 
stated  by  Her  Majesty's  High  Commiasioners,  that  a  portion  of  these  claims  waa  of  a 
constructive  and  inferential  character. 

The  importance  of  these  concessions  must  not  be  underrated.  Nor  can  it  have  been 
expected  by  the  Government  of  the  United  States  that  concessions  of  this  importance 
would  have  been  made  by  this  country  if  the  United  States  were  still  to  be  at  liberty 
to  insist  upon  all  the  extreme  demands  which  they  had  at  any  time  Bnggested  or 
brought  forward. 

Her  Majesty's  Government  considered  themselves  justified  in  treating  the  waiver  of 
indirect  claims,  in  the  event  of  an  amicable  settlement,  proffered  by  the  High  Commis- 
sioners of  the  United  States,  as  one  which  applied  to  any  form  of  amicable  settlement, 
and  therefore  comprised,  in  like  manner,  the  form  of  amicable  settlement  proposed  by 
the  British  High  Commissioners,  accepted  on  the  part  of  the  United  States,  and  recog- 
Bized  in  the  preamble  of  the  Treaty. 

Such  a  waiver  was,  in  fact,  a  necessary  condition  of  the  success  of  the  negotiation. 

It  was  in  the  full  belief  that  this  waiver  had  been  made  that  the  British  Government 
ratified  the  Treaty. 

Her  Majesty's  Government  are  anxious  that  the  considerations  which  made  them 
hold  this  belief  should  be  more  fully  explained  to  the  Government  of  the  United  States 
than  can  be  done  in  the  form  of  a  letter,  and  I  have  accordingly  embodied  them  in  a 
Memorandum,  which  I  have  the  honor  to  inclose,  and  which  I  beg  may  be  read  with 
and  considered  as  part  of  my  present  communication. 

Her  Majesty's  Government  do  not  deny  that  it  is  as  compet-ent  for  the  Government 
of  the  United  States  as  it  is  for  themselves  to  assert  that  their  own  interpretAtiou  of 
the  Treaty  is  the  correct  one.  But  what  Her  Majesty's  Government  maintains  is,  that 
the  natural  and  grammatical  construction  of  the  language  used  in  the  Treaty  and 
Protocols  is  in  accordance  with  the  views  which  they  entertain,  and  sustains* their 
assertion  that  the  terms  of  reference  to  the  Arbitrators  arc  limited  to  direct  claims. 
Inasmuch  as  direct  claims  only  have  throughout  the  correspondence  been  recognized 
and  repeatedly  defined  under  the  name  of  the  "Alabama  claims." 

There  are  some  passages  in  Mr.  Fish's  dispatch  in  which  he  defends  the  introduction 
into  the  American  Case  of  the  claims  for  indirect  losses  and  injuries,  which  I  cannot 
allow  to  paas  without  more  special  remark. 

It  is  stated  that  they  are  put  forward  in  the  Case,  not  as  claims  for  which  a  specific 
demand  is  made,  but  as  losses  and  injuries  conse^iuent  upon  the  acts  complained  of, 
and  necessarily  to  be  taken  into  equitable  consideration  in  a  final  settlement  of  all 
differences  between  the  two  countries,  and  as  not  relinquished  in  the  Treaty,  but  cov- 
ered by  one  of  its  two  alternatives. 

Her  Majesty's  Government  do  not  perceive  what  "alternative"  in  the  Treaty  can 
cover  these  claims. 

If,  indeed,  by  this  language  Mr.  Fish  is  to  be  understood  as  referring  to  the  two  dif- 
ferent modes  provided  by  Articles  VII  and  X  of  the  Treaty,  for  arriving  at  the  amount 
of  the  payment  to  be^made  by  Great  Britain  in  the  event  of  any  liability  being  estab- 
lished, the  answer  seems  obvious,  viz,  that  these  alternatives  are  applicable  only  to 
the  settlement  of  the  amount  of  damages,  and  not  to  the  measure  of  liability. 

Again,  Mr.  Fish  states  that  the  Treaty  was  not  an  amicable  settlement,  but  only  an 
agreement  between  the  Governments  as  to  the  mode  of  reaching  a  settlement,  and 
that  no  proffer  of  withholding  an  estimate  of  indirect  losses  can  be  claimed  as  a  waiver 
until  the  result  of  the  arbitration  is  arrived  at ;  but  he  overlooks  the  feet  that  the 
Treaty  is  called  an  amicable  settlement,  not  merely  in  relation  to  the  "Alabama  claims," 
but  as  an  entirety;  and  even  in  relation  to  the  "Alabama  claims"  alone,  it  must  clearly 
be  taken  that  the  amicable  settlement  which  it  professed  to  provide  was  arrived  at 
from  the  moment  when  the  treaty  containing  the  agreement  to  go  to  arbitration  upon 
the  claims  was  signed  and  ratified.    If,  according  to  Mr.  Fish's  view,  an  amicable  set- 
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tiement  after  a  reference  to  arbitration  can  only  be  arrived  at  by  an  adjudication  of 
the  claims,  it  is  obvious  that  no  waiver  of  any  sach  claims  could,  under  such  circum- 
stances, ever  be  made,  for  before  the  time  for  waiver  (on  this  supposition)  had  arrived 
the  claims  would  already  have  been  decided  upon. 

That  Her  Majesty's  Government  never  intended  to  refer  these  claims  to  arbitration, 
and  that  in  ratifying  the  Treaty  they  never  contemplated  their  being  revived  in  the 
argument  before  the  Arbitrators,  must  have  been  obvious  to  you  from  the  language 
used  in  the  debate  in  the  House  of  Lords  on  the  12th  of  June,  on  the  motion  for  an 
address  to  the  Queen,  praying  Her  Majesty'to  refuse  to  ratify  the  Treaty. 

On  that  occasion  I  distinctly  stated  this  to  be  the  understanding  of  Her  Mi^jesty's 
Government,  and  quoted  the  very  Protocol  of  the  4th  of  May,  to  which  I  have  referred 
above,  as  a  proof  that  these  indirect  claims  had  "entirely  disappeared."  When  Lord 
Cairns,  to  whose  speech  allusion  has  been  made  in  the  United  States  Case,  subsequently 
said  that  extravagant  claims  might  be  put  in  and  take  their  chance,  he  was  met  with 
expressions  of  dissent.  Moreover,  Lord  Derbv,  while  criticising  the  negotiation  and  the 
terms  of  the  Treaty  in  other  respects,  particularized  the  withdrawal  of  indirect  chiims. 
**  The  only  concession,"  he  said,  "of  which  I  can  see  any  trace  upon  the  American  side 
is  the  withdrawal  of  that  utterly  preposterous  demand  that  we  should  be  held  respon- 
sible for  the  premature  recognition  of  the  South  as  a  belligerent  power,  in  company 
with  that  equally  wild  imagination,  which,  I  believe,  never  extended  beyond  the  minds 
of  two  or  three  speakers  in  Congress,  of  making  us  liable  for  all  the  constructive  dam- 
ages to  trade  and  navigation  which  may  be  proved  or  supposed  to  have  arisen  from 
our  attitude  duriug  the  war." 

I  observed  that  you  were  present  in  the  Honse  of  Lords  on  that  occasion,  and  you 
informed  me,  on  the  16th  of  December,  that  you  were  present  during  the  speeches  of 
Lord  Russell  and  myself^  and  that  you  communicated  the  next  day  the  full  newspaper 
report  of  the  debate  to  your  Government. 

Sir  S.  Northcote,  in  the  House  of  Commons,  repeated,  in  other  words,  the  substance 
of  iny  remarks  on  the  limitation  of  the  terms  of  reference ;  and  as  his  speech  is  printed 
in  the  papers  on  Foreign  Relations,  recently  laid  before  Couj^ress,  it  must  also  hav« 
been  reported  to  your  Government.  But  neither  on  the  occasion  of  my  speech,  nor  of 
his,  nor  when  the  ratitications  of  the  Treaty  were  exchanged  on  the  17th  of  June,  did 
you  call  my  attention  to  the  fact  that  a  different  interpretation  was  placed  on  the 
Treaty  and  Protocol  by  Her  Migesty's  Government  and  the  Government  of  the  United 
States;  nor,  so  far  as  Her  Majesty's  Government  are  aware,  was  their  interpretation, 
thus  publicly  expressed,  ohallenged  either  by  the  statesmen  or  the  public  press  of  the 
United  States. 

Her  Mtyesty's  Government  must  therefore  confess  their  inability  to  understand  how 
the  intimation  contained  in  my  note  of  the  3d  of  February  last  can  have  been  received 
by  the  President  with  surprise. 

Mr.  Fish  urges  that  the  claims  for  national  indirect  losses  which  have  been  put  for- 
ward on  behalf  of  his  Government  involve  questions  of  public  law  which  the  interest 
of  both  Governments  requires  should  be  definitely  settled. 

Her  Majesty's  Government  agree  with  Mr.  Fish  that  it  is  for  the  interest  of  both 
countries  that  the  rights  and  duties  of  neutrals  upon  some  of  the  points  hitherto  thought 
open  to  serious  controversy  should  be  definitely  settled,  and  had  hoped  that  such  a 
settlement  had  been  secured  by  the  Rules  to  which  they  have  given  their  assent ;  but 
they  cannot  see  that  it  would  be  advantageous  to  either  country  to  render  the  obliga- 
tions of  neutrality  so  onerous  as  they  would  become  if  claims  of  this  nature  were  to  be 
treated  as  proper  subjects  of  international  arbitration. 

Whatever  construction  may  be  placed  upon  the  Ist  Article  of  the  Treaty,  it  is  im- 
possible to  sever  the  terms  of  reference  therein  contained  from  the  Rules  in  the  Vlth 
Article;  and  the  measnre  of  liability  under  the  Arbitration,  therefore,  will  be  the 
measure  of  liability  incumsd  by  any  neutral  State  which,  aft<er  acceding  to  these  Rules, 
may,  "  by  any  act  or  omission,"  fail  to  fulfill  any  of  the  duties  set  forth  in  them. 

The  United  States  and  Great  Britain  have  bound  themselves  by  the  Treaty  to  ob- 
gerve  these  Rules  as  between  themselves  in  future. 

They  have,  moreover  bound  themselves  to  bring  these  Rules  to  the  knowledge  of 
other  maritime  Powers,  and  to  invite  them  to  accede  to  them.  Could  it  have  been 
expected  that  those  Powers  would  accept  a  proposal  which  might  entail  upon  a  neutral 
such  an  uulimited  liability,  and,  in  some  instances,  might  involve  the  ruin  of  a  whole 
country  ? 

Her  Majesty's  Government  cannot  for  themselves  accept  such  a  liability,  nor  recom- 
mend the  acceptance  of  it  to  other  nations. 

Are  the  Government  and  people  of  the  United  States  themselv^  prepared  to  under- 
take the  obligation  of  paying  to  an  aggrieved  belligerent  the  expenses  of  the  prolunga- 
tion  of  the  war  and  other  indirect  damages,  if,  when  the  United  States  are  neutral,  they 
can  be  shown  to  have  permitted  the  infringement  of  any  one.  or  part  of  any  one,  of  the 
three  Rules  through  a  want  of  due  diligence  on  the  part  of  their  executive  ofiicersf 

To  attach  such  tremendous  consequences  to  an  unintentional  violation  of  neutrality 
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— it  might  be  by  a  single  act  of  negligenoe — wonld  be  to  strike  a  heavy  blow  at  the 
interests  of  peace;  for  war  has  scarcely  any  consequences  more  formidable  to  a  belli|^- 
ereiit  than  those  which  might  thus  be  incurred  by  a  nentral ;  and,  while  war  offers  a* 
chance  of  gain,  neutrality  wonld,  if  such  claims  as  these  were  once  admitted,  present 
without  any  such  compensation  the  risk  of  intolerable  loss. 

With  respect  to  the  disclaimer  made  by  Mr.  Fish  of  any  expectation  or  wish,  on  the 
part  of  the  United  States  Government,  to  obtain  any  ^*  unreasonable  peoaniary 
compensation  "  on  account  of  these  indirect  claims,  I  think  it  snfficient  here  to  observe 
that,  on  the  question  of  amount,  the  BritisA  people  and  Government  have  necessarily 
been  obliged  to  look  to  the  nature  and  grounds  of  the  claims  as  they  are  stated  in  the 
Case  of  the  United  States,  and  have,  of  course,  been  unable  to  form  a  judgment  from 
any  other  data  of  the  expectations  of  those  by  whom  the  claims  are  advanc^.  If  these 
claims  could  be  considered  as  well  grounded  in  principle,  it  appears  to  Her  M^festy's 
Government  to  be  capable  of  demonstration  that  the  magnitude  of  the  damages  which 
might  be  the  result  of  their  admission  is  enormous.  The  grounds  of  these  views  are 
more  fully  stated  in  the  Third  Part  of  the  inclosed  Memorandum. 

Mr.  Fish  has  appealed  to  the  proceedings  at  the  Washington  Claims  Commission  in 
connection  with  the  Confederate  cotton  claims.  Her  Majesty's  Government  must,  how> 
ever,  observe  that  there  is  no  analogy  between  the  two  cases,  as,  by  the  Treaty,  the 
Washington  Commission  has  power  ^*  to  decide  in  each  case  whether  any  claim  has  or 
has  not  been  duly  made,  preferred,  and  laid  l>efore  them,  either  wholly,  or  to  any  and 
what  extent,  according  to  the  trne  intent  and  meaning  of  the  Treaty  f*  no  similar 
words  being  used  as  to  the  powers  of  the  Greueva  Tribunal. 

It  is  the  function  of  the  Washington  Commission  to  decide  npon  a  variety  of  general 
claims,  not  of  one  kind,  nor  limited  or  defined  beforehand,  and  Her  Majesty's  Agent 
was  instructed  that  his  duty  would  prima  facie  be  to  present  such  claims  as  private 
individuals  might  tender  for  that  purpose  for  acceptance  or  rejection  by  the  Commis- 
sion, Her  Majesty's  Gk>verument  not  intending  to  make  themselves  responsible  either 
for  the  merits  of  the  particular  claims  or  for  the  arguments  by  which  they  might  be 
supported.  The  jurisdiction  of  the  Creneva  Tribunal  was  limited  to  one  partioolar 
class  and  description  of  claims. 

The  facts  are  as  follows : 

On  the  Ulth  of  November,  in  pursuance  of  the  general  instructions  which  had  been 
given  to  Her  Majesty's  Agent,  a  claim  upon  a  bond  issued  by  the  so-c^led  Confederate 
States  for  a  sum  forming  part  of  a  loan  called  the  *^  Cotton  Loan,"  contracted  by  those 
States,  and  for  the  payment  of  which  certain  cotton  seized  by  the  United  States  Ttas 
alleged  to  have  been  hypothecated  by  the  Confederate  Government,  was  filed  at  Wash- 
ington ;  and  on  the  21st  I  learned  from  yon  that  the  United  States  Government  objected 
to  claims  of  tliis  kind  being  even  presented. 

Some  delay  took  place  in  consequence  of  unavoidable  causes,  with  some  of  which 
yon  are  well  acquainted.  And  there  were  others,  such  as  the  necessity  not  only  of 
communicating  with  my  colleagues,  but  with  Sir  Edward  Thornton,  and  of  considering 
bow  far,  under  the  same  general  description,  there  might  be  included  claims  substan- 
tially different.  The  dispatches  from  Her  Majesty's  Agent  giving  the  details  of  the 
nature  of  the  claims,  and  of  the  demurrer  made  to  it  by  the  Unit^  States  Agent,  did 
not  reach  me  until  tlie  6th  of  December.  I  had,  in  the  mean  time,  ascertained  from 
Sir  Edward  Thornton  that  the  expression  ^'acts  committed  "  had  been  used  by  mutual 
agreement  in  the  negotiations  which  preceded  the  appointment  of  the  High  Commission 
with  a  view  to  exclude  claims  of  this  class  from  the  consideration  of  the  High  Commis- 
sioners; those  words  being  also  used  in  the  Xllth  Article  of  the  Treaty  with  regard  to  pri- 
vate claims.  The  question  was  brought  before  the  Cabinet  at  its  next  meeting  on  the 
llth.  and  was  finally  decided  on  the  Uth,  as  recorded  in  a  minute  by  Mr.  Gladstone.  This 
decision  was  that  the  Confederate  cotton  claims  should  not  be  presented  unless  in  the 
case  of  bonds  exchanged  for  cotton,  which  had  thereby  become  the  actual  property  of 
the  claimant,  and  directions  were  given  for  a  dispatch  to  be  sent  to  this  effect,  and  on 
the  16th  I  informed  you  that  you  might  write  to  Mr.  Fish  that  Her  Majesty's  Agent 
would  be  instructed  not  to  present  any  claims  that  did  not  come  within  the  provisions 
of  the  Treaty. 

Although  it  appears  that  the  understanding  need  not  necessarily  have  extended  be- 
yond the  rejection  by  the  Commissioners  of  the  claims,  under  the  XIV th  Article,  by 
which  the  Commissioners  have  power  to  decide  whether  any  claim  is  preferred  within 
the  true  intent  and  meaning  of  the  Treaty,  (as  was  done  with  various  claims  under  a 
similar  Article  in  the  Claims  Convention  of  1^3,)  Her  Majesty's  Government  acceded 
to  the  construction  which  the  United  States  Goverrment  had  put  upon  that  under- 
standing. 

Mr.  Fish  will  observe  the  feeling  by  which  Her  Majesty's  Government  were  guided 
in  coming  to  their  decision  on  the  14th.  They  desired  to  put  the  most  favorable  con- 
struction upon  any  underatanding  which  the  United  States  Government  might  have 
supposed  to  exist. 

Information  reached  mo  the  next  morning  by  telegraph  of  the  acyudioation,  which 
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Her  Majesty's  Government  had  not  ex|>ected  to  take  place,  npon  the  merits  of  the 
claim  by  the  Commissioners.  This  required  a  reconsideration  of  the  instructions,  and 
fresh  instructions  were  sent  by  the  mail  of  the  23d,  and  also  by  telej^raph,  to  Sir  Ed- 
'ward  Thornton  to  arrange  with  Mr.  Fish  that  the  presentation  of  claims  which  appeared 
to  be  manifestly  witbont  the  terms  of  the  Treaty  should  be  withheld,  and  that  when 
Her  Mi^esty's  Af2^nt  was  of  opinion  that  a  claim  belonged  to  a  class  that  ought  not  to 
be  presented,  it  would  be  desirable  that  an  agreement  to  that  effect  should  be  made 
and  signed  by  Sir  Edward  Thornton  and  Mr.  Fish.  These  instructions  were  commn- 
uieatefl  to  Mr.  Fish. 

Her  Majesty's  Agent  has  since  acted  in  accordance  with  the  decision  of  the  Cabinet 
of  the  Htu  of  December.  New  claims  of  the  like  character  have  been  tendered  to  him 
by  parties  who  were  unwilling  to  acquiesce  in  the  decision  of  the  Commissioners  as 
applicable  to  their  own  caJses,  but  which  claims,  under  instructions  from  Her  Majesty's 
Government,  have  not  been  presented. 

I  have  now  placed  in  your  hands,  for  examination  by  the  Government  of  the  United 
States,  a  statement  of  the  reasons  which,  in  the  opinion  of  Her  Majesty's  Government, 
sufficiently  show  that  claims  for  indirect  losses  are  not  within  the  meaning  of  the  Treaty; 
that  they  were  never  intended  to  be  included  by  Her  Majesty's  Government ;  that  this 
was  publicly  declared  before  the  ratification,  when  the  error,  if  any,  might  have  been 
corrected  ;  that  such  claims  are  wholly  beyond  the  reasonable  scope  of  any  Treaty  of 
Arbitration  whatever;  and  that  to  submit  them  for  decision  by  the  Tribunal  would  be 
a  measure  fraught  with  pernicious  consequences  to  the  interests  of  all  nations  and  to 
the  future  peace  of  the  world. 

I  appreciate  the  desire  substantially,  if  indiiectly,  expressed  by  jbhe  Government  of 
the  United  States,  to  be  advised  of  the  reasons  which  have  prompted  the  declaration 
made  by  me  on  behalf  of  Her  Majesty's  Government  on  the  3d  of  February,  no  loss  than 
the  friendly  and  courteous  language  which  has  been  employed  by  the  United  States 
Secretary  of  State.  The  present  letter  is  intended  by  Her  Majesty's  Government,  not 
as  the  commencement  of  a  diplomatic  controversy,  but  as  an  act  of  compliance  with  that 
most  reasonable  desire.  They  are  sure  that  the  President  will  be  no  less  anxious  than 
they  are  that  the  conduct  of  both  Governments  should  conform  to  the  true  meaning 
and  intent  of  the  instrument  they  have  jointly  framed  and  signed,  whether  that  mean- 
ing be  drawn  from  the  authoritative  documents  themselves  or  from  collateral  considera- 
tions, or  from  both  sources  combined. 

Eutertaining  themselves  no  doubt  of  the  sufficiency  of  the  g^unds  on  which  their 
judgment  proceeds,  they  think  it  the  course  at  once  most  respectful  and  most  friendly 
to  the  Government  of  the  United  States  to  submit  those  grounds  to  their  impartial 
appreciation.  Her  Majesty's  Government  feel  confident  that  they  have  laid  before  the 
President  ample  proof  that  the  conclusion  which  was  announced  by  me  on  the  3d  of 
February,  and  to  which  I  need  hardly  say  that  they  adhere,  cannot  be  shaken. 
I  have,  d[C., 

GRANVILLE. 


[Inclosnre  3  in  No.  13.] 

MEMORANDUM. 

Pait     I.— On  the  waiver  of  clainis  for  indirect  loaaes  contained  in  the  36th  ProtoooL 

Pabt    II.— On  the  coDStniction  of  the  Treaty. 

Past  UI.— On  the  amount  of  the  claims  for  indirect  loasea. 

PART  I. 

On  the  waiver  of  claims  for  indxred  losses  contained  in  the  36^  Protocol, 

The  first  Protocol  of  the  Conferences  of  the  High  Commission  begins  with  a  recital 
of  the  powers  of  the  British  Commissioners,  stating  Her  Majesty's  purpose  in  their 
appointment  to  be  to  "  discuss  in  a  friendly  spirit  with  Commissioners  to  be  appointed 
by  the  Government  of  the  United  States  the  various  questions  on  which  differences 
had  arisen  between  Great  Britain  and  that  country/'  and  to  **,treatfor  an  agreement  as 
to  the  mode  of  their  amicable  settlement," 

The  Protocol  of  the  4th  of  May  recounts  that  the  American  Commissioners  stated, 
on  the  8th  of  March,  "  that  the  history  of  the  '  Alabama/  and  other  cruisers  which  had 
been  fitted  out,  or  armed  or  equipped,  or  which  had  received  augmentation  of  force  in 
Great  Britain  or  in  her  Colonies,  and  of  the  operations  of  those  vessels,  showed  (1)  ex- 
tensive direct  losses  in  the  c^tnre  and  destruction  of  a  large  number  of  vessels  t7ith> 
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their  cargoes  and  in  the  heavy  national  expenditures  in  the  pnrsnit  of  the  crnisers; 
and  (2)  ivdirect  injury  in  the  transfer  of  a  large  part  of  the  American  commercial  marine 
to  the  British  flag,  in  the  enhanced  payments  of  insurance,  in  the  prolongation  of  the 
war,  and  in  the  addition  of  a  large  sum  to  the  cost  of  the  war,  and  the  suppression  of 
the  rebellion;  and  also  showed  (3)  that  Great  Britain,  by  reason  of  failure  in  the  pnip- 
er  observance  of  her  duties  as  a  neutral,  had  become  justly  liable  for  the  ads  of  those 
cruisers  and  of  their  tenders;  that  the  claims  for  the  loss  and  destruction  of  private 
property  which  bad  thus  far  been  presented  amounted  to  about  $14,000,000,  without 
interest,  which  amount  was  liable  to  be  greatly  increased  by  claims  which  had  not 
been  presented ;  that  the  cost  to  which  the^vernment  had  been  put  in  the  pnrsnitof 
cruisers  could  easily  be  ascertained  by  certiticates  of  Government  accounting  officers  ; 
that,  in  the  hope  of  an  amicable  settlement^  no  estimate  was  made  of  the  indirect  losses, 
withont  prejudice,  however,  to  the  right  to  indetnnification  on  their  account  in  the  event 
of  no  such  settlement  being  made. 

"  The  American  Commissioners  further  stated  that  they  hoped  that  the  British  Com- 
missioners would  be  able  to  place  upon  record  an  expression  of  regret  by  H«r  Ma- 
jesty's Government  for  the  depredations  committed  by  the  vessels  whose  acts  were 
now  under  discussion.  They  also  proposed  that  the  Joint  High  Commission  should 
agree  upon  a  sum  which  should  be  paid  by  Great  Britain  to  the  United  States,  in  sat- 
isfaction of  aU  the  claimSy  and  the  interest  t hereon. ^^ 

The  British  Commissioners  abstained  *^  from  replying  in  detail  to  tl^e  statement  of 
the  American  Commissioners,  in  the  hope  that  the  necessity  for  entering  upon  a 
lengthened  controversy  might  be  obviated  by  the  adoption  of  so  faxt  a  mode  of  settle- 
ment as  that  which  they  were  instructed  to  propose;  and  they  had  now  to  repeat,  on 
behalf  of  their  Government,  the  offer  of  arbitration. 

*^  The  American  Commissioners  expressed  their  regret  at  this  decision  of  the  British 
Commissioners,  and  said  further  that  they  could  not  consent  to  submit  the  question  of  the 
liaMlity  of  Her  Majesty's  Government  to  arbitration,  unless  the  principles  which  should 
govern  the  Arbitrator  in  the  consideration  of  the  facts  could  be  first  agreed  upon.'' 

These  principles  were  subsequently  discussed  and  agreed  upon,  and  incorporated  in 
the  Draft  of  the  Vlth  Article  of  the  Treaty. 

On  the  6th  of  May,  the  Commissioners  met  for  their  final  conference,  and  Lord  de 
Gray  said  that  ^^  it  had  been  most  gratifying  to  the  British  Commissioners  to  be  asso- 
ciated with  colleagues  who  were  animated  with  the  same  sincere  desire  as  themselves 
to^bring  about  a  settlement  equally  honorable  and  just  to  both  countries." 

Mr.  Fish  replied,  that  *^  from  the  first  Conference  the  American  Commissioners  had 
been  impressed  by  the  earnestness  of  desire  manifested  by  the  British  Commissioners 
to  reach  a  settlement  worthy  of  the  two  Powers.  »  *  *  His  colleagues  and  he  could 
never  cease  to  appreciate  the  generous  spirit  and  the  open  and  friendly  manner  in 
which  the  British  Commissioners  had  met  and  discussed  the  several  questions  that  had 
led  to  the  conclusion  of  tlie  Treaty,  which  it  was  hoped  would  receive  the  approval  of  the 
people  of  both  countries,  and  would  prove  the  foundation  of  a  cordial  and  friendly  under- 
standing between  them  for  all  time  to  come." 

Two  days  afterward  the  Treaty  was  signed  with  the  following  Preamble : 

^*Her  Britannic  Majesty  and  the  United  States  of  America,  being  desirous  to  provide 
for  an  amicable  settlement  of  all  causes  of  difference  between  the  two  countries,  have, 
for  that  purpose,  appointed  their  respective  Plenipotentiaries.  ♦  *  *  And  the  said 
Plenipotentiaries,  after  having  exchanged  their  full  powers,  which  were  found  to  be 
in  due  and  proper  form,  have  agreed  to  and  concluded  the  following  Articles.'' 

In  the  view  of  Her  Majesty's  Government  the  statement  made  by  the  American 
Commissioners  on  the  8th  of  March  contained  a  waiver  of  the  claims  for  indirect  losses 
contingent  on  an  *^  amicable  settlement''  being  arrived  at;  and  this  waiver  consisted 
of  two  parts : 

First,  the  affirmative  statement  that  **  in  the  hope  of  an  amicable  settlement  no  esti- 
mate was  made  of  the  indirect  losses.''  The  words  "  in  the  hope  of  an  amicable  settle- 
ment" are  in  themselves  grammatically  general,  and,  unless  qualified  by  a  subsequent 
limitation,  mean,  in  the  hope  of  any  such  settlement  as  the  parties  shall  acknowledge 
to  fall  under  the  phrase  "  amicable  settlement."  Now,  this  part  of  the  waiver,  being  a 
declaration  in  which  the  other  party  had  an  interest,  and,  so  far,  of  the  nature  of  the 
promise,  could  only  be  so  limited  by  an  express  specification  following  it  immediately, 
or  at  least  before  the  other  party  had  taken  any  step  in  reliance  on  its  general  char- 
acter. But  no  such  specification  was  made;  nor  does  any  specification  at  all  as  to  the 
particular  form  of  settlement  appear  in  the  Protocol.  The  phrase  consequently  retains 
the  general  character  above  described  as  its  literal  and  grammatical  meaning. 

It  might  be  said  that  the  concluding  words  of  the  phrase—^^  no  estimate  was  made 
of  the  indirect  losses  " — had  a  special  re^^ard  to  the  form  of  amicable  settlement  there- 
after proposed  by  the  American  Commissioners,  viz,  the  payment  of  a  gross  sum.  This, 
however,  can  only  be  maintained  subject  to  the  qualification  that,  if  the  estimate  of 
indirect  losses  was  withheld  in  the  hope  that  that  proposal  would  be  accepted,  and  if 
the  view  of  the  American  Commissioners  was  that  the  acceptance  of  that  proposal  alone 
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wonld  constitate  the  ^*  amicable  settlemeDt/'  Id  cousideration  of  which  the  estimate 
of  indirect  losses  was  withheld,  then  the  next  step  for  them,  when  the  proposal  was  de- 
clined, was  to  present  that  estimate  ;  or,  if  not,  then  in  some  other  specific  manner  to 
keep  alive  the  claim.  But  they  did  neither ;  they  did  not  intimate  or  give  notice  to 
the  British  Commissioners  that  their  hope  of  an '' amicable  settlement"  had  been 
frustrated  or  disappointed,  nor  did  they  say  anything  to  the  effect  of  making  this  first 
portion  of  the  waiver  dependent  on  the  rejected  proposal.  And  thus  the  phrase  **  an 
amicable  settlement "  is  left  to  stand  in  its  original  and  grammatical  generality. 

The  second  paii;  of  the  waiver  is  as  follows : 

'*  Without  prejudice,  however,  to  the  right  of  indemnification  on  their  account  [i.  e., 
on  account  of  iudirect  losses]  in  the  event  of  no  such  settlement  being  made."  Its 
precise  bearing  obviously  depends  upon  the  meaning  of  the  words  ^'  no  such  settle- 
ment." 

Now  the  word  "  snch"  ^ammatically  qualifies  the  word  "  settlement"  by  referring 
to  the  antecedent  expression  "  amicable  settlement."  "Such,"  therefore,  means  "ami- 
cable ;"  and  the  right  reserved  by  the  American  Commissioners  is  grammatically  a 
right  to  revive  the  question  of  indirect  losses  in  the  event  of  no  amicable  settlejnent  being 
viode,  and  is  nothing  more. 

It  is  to  be  observed  that  at  this  time  no  proposal  whatever  had  been  made  for  pay- 
ment of  a  gross  sum,  or  for  any  particular  form  or  mode  of  settlement. 

The  only  remaining  question  is  whether  the  Treaty  was  itself  "an  amicable  settle- 
ment,*' or,  which  is  the  same  thing  for  the  purposes  of  the  ai'gument,  was  in  ordine 
toward  an  amicable  settlement,  and  a  step  on  the  road  to  it. 

This  question  is  answered  by  the  preamble  of  the  Treaty,  which  declares  that  the 
President  of  the  United  States  had  (as  well  as  Her  Majesty)  given  his  CommiHsitmers 
certain  powers  "in  order  to  provide  for  an  amicable  settlement  "  of  certain  diftVrences, 
in  which  the  "Alabama  claims"  were  included ;  that  these  powers  had  been  ctmipared 
and  verified ;  and  that  in  virtue  of  them  the  Commissioners  had  agreed,  upon  the 
Articles  of  the  Treaty  which  are  then  set  forth  in  order.  The  "  amicable  settlement" 
is  here  distinctly  recognized  not  as  a  particular  solutiMi  oi  Ihe  pending  questions 
which  had  been  proposed  and  set  aside,  but  as  an  object  of  negotiation  which  had  been 
provided  for  in  a  manner  satisfactory  to  both  parties,  and  the  provision  for  which  was 
embodied  in  the  Treaty.  The  reservation,  therefore,  made  by  the  American  Commis- 
sioners had  not  come  into  play ;  the  waiver  remained  in  full  force  ;  and  the  indirect 
losses  were  excluded  by  the  preamble  of  the  Treaty  from  the  scope  of  the  arbitration. 


PART  II. 
On  the  construction  of  the  Treaty  of  Washington, 

Upon  the  construction  of  the  Treaty  of  Washington,  apart  from  the  Protocols,  there 
appear  to  be  three  questions :  • 

First,  What  claims  are  described  by  the  words, "  the  claims  genetically  known  as  the 
'Alabama  Claims  t'^' 

Second.  What  vessels  are  described  by  the  words,  "  the  several  vessels,  which  have  given 
rise  to  the  claims generically  knoion  as  the  'Alabama  CUUmst^" 

Third.  What  claims  are  described  by  the  words, "  all  the  said  claims^  grmeing  out  of 
acts  committed  by  the  aforesaid  vesselsy  and  generically  known  as  the  'Alabama  Claims?^" 
(bein^  the  words  in  which  the  subject-matter  of  the  reference  to  arbitration  agreed 
upon  IS  defined.) 

Each  of  these  questions  will  be  examined  separately. 

1.  What  claims  are  described  by  the  words,  "  the  claims  generically  known  as  the 
'Alabama  Claims?'" 

The  word  "  known  "  signifies  that  this  collective  expression  had  acquired  a  definite 
sense,  supposed  to  be  mutually  understood,  from  its  use  in  previouB  communications, 
between  the  same  parties. 

The  word  "  generically  "  naturally  signifies  that  all  the  claims  intended  were  ejusdem 
generis. 

The  word  '^  claims"  itself  naturally  signifies  demands  actually  presented  or  notified, 
either  with  or  without  a  full  specification  of  particulars. 

The  diplomatic  correspondence,  which  preceded  the  negotiation,  must  therefore  be 
referred  to,  to  discover,  first,  what  demands  had  been  presented,  or  notified ;  and 
secondly,  what  had  been  the  previous  use  of  the  phrase  "the  ^Alabama  Claims  f" 

The  earliest  intimation  of  any  claims  against  Uiis  country  was  in  the  letter  of  Mr. 
Adams  to  Lord  Russell,  of  S20th  November,  1862 ;  which  spoke  '*  of  the  depredations 
committed  on  the  high  seas  upon  merchant-vessels  "  by  the  "Alabama,"  and  of  "  the 
right  of  reclamation  of  the  Government  of  the  United  States  for  the  grievous  damage 
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done  to  the  property  of  their  citizens,*'  by  reason  of  the  escape  of  that  vessel  from 
British  jurisdiction  {  and  which  referred,  in  support  of  that  alleged  right,  to  the  treaty 
of  1794  between  Great  Britain  and  the  United  States,  by  which  (as  Mr.  Adams  inac- 
curately represented)  "  all  cases  of  damage  previously  done  by  capture  of  British 
vessels  or  merchandise,  by  vessels  originally  fitted  out  in  the  ports  of  the  United 
States,"  were  agreed  to  be  referred  to  a  commission,  to  award  "  the  necessary  sums  for 
full  compensation."  He  added,  that  he  had  received  directions  from  his  Government 
"  to  solicit  redress  for  the  national  and  private  injuries  already  thus  sustained." 

On  the  19th  February,  1863;  29th  April,  1863;  7th  July,  IQ&i;  24th  August,  1863; 
19th  September,  1863,  and  23d  October,  1863,  Mr.  Adams  presented  to  Lord  Knssell  a 
series  of  definite  claims  made  against  the  Government  of  this  country  by  particular 
American  citizens,  in  respect  of  ships  and  property  belonging  to  them,  saia  to  have 
been  destroyed  by  the  "  Alabama,"  intimating,  in  his  letter  of  the  23d  October,  that 
his  Government  "  must  continue  to  insist  that  Great  Britain  has  made  itself  responsible 
for  the  damages  which  the  peae^ul,  law-ahiding  citizens  of  the  United  States  sttstain  bp  the 
depredations  of  the  vessel  called  the  *  Alabama.**^  He  added,  (in  an  important  passage 
containing  the  first  suggestion  of  arbitration  as  a  mode  of  thereafter  solving  the  quen- 
tion,)  "  In  repeating  this  conclusion,  however,  it  is  not  to  be  understood  that  the  United 
States  incline  to  act  dogmatically  or  in  a  spirit  of  litigation.  They  fully  comprehend 
how  unavoidably  reciprocal  grievances  must  spring  up  from  the  divergence  of  the 
policy  of  the  two  countries  in  regard  to  the  present  insurrection.  »  ♦  #  For 
these  reasons  I  am  instructed  to  say  that  they  frankly  confess  themselves  unwilling  to 
regard  the  present  hour  as  the  most  favorable  to  a  calm  and  candid  examination  by 
either  party  of  the  facts  or  the  principles  involved  in  cases  like  the  one  now  in  question. 
Though  indulging  a  firm  conviction  of  the  correctness  of  their  position  in  regard  to 
this  and  other  claims j  they  declare  themselves  disposed  at  all  times  hereafter,  as  well  as 
now,  to  consider  in  the  fullest  manner  all  the  evidence  and  the  arguments  which  Her 
Majesty's  Government  may  incline  to  proffer  in  refutation  of  it ;  and,  in  case  of  an 
impossibility  to  arrive  at  any  common  conclusion,  I  am  directed  to  say  there  is  no  fair 
and  equitable  form  of  conventional  arbitrament  or  reference  to  which  they  will  not  be 
willing  to  submit.  Ehtertainin^  these  views,  I  crave  permission  to  apprise  your  Lord- 
ship that  I  have  received  directions  to  continue  to  present  to  your  notice  claims  of  the 
character  heretofore  advanced,  whenever  they  arise,  and  to  furnish  the  evidence  on  which 
they  rest,  as  is  customary  in  such  cases,  in  order  to  guard  against  possible  ultimate 
failure  of  justice  from  the  absence  of  it."   . 

In  a  later  letter,  of  3l8t  October,  1863,  Mr.  Adams  (while  presenting  other  similar 
demands  in  respect  of  property  destroyed  by  the  "  Florida")  spoke  of  "  the  claims  grow- 
ing out  of  the  depredations  of  the  *  Alabama '  and  other  vessels  issuing  from  British  ports," 

On  the  20th  January,  1864,  he  presented  another  similar  claim  by  the  owners  of  the 
"  Sea  Bride,"  captured  by  the  *' Alabama."  And  at  later  dates  the  particulars  were 
transmitted  by  him  of  certain  claims  made  by  persons  whose  property  was  alleged  to 
have  been  destroyed  by  the  **  Shenandoah." 

On  the  7th  April,  1865,  Cwhen  the  war  was  considered  by  him  as  actually  or  virtually 
at  an  end,)  Mr.  Adams  transmitted  to  I^rd  Russell  certain  xeports  of  ^'depredations 
committed  upon  the  commerce  of  the  United  States"  by  the  '*  Shenandoah,"  and  added, 
"  Were  there  any  reason  to  believe  that  the  operations  carried  on  in  the  p>orts  of  Her 
Mi^esty's  Kingdom  and  its  dependencies  to  maintain  and  extend  this  systematic  dep- 
redation upon  the  commerce  of  a  friendly  people  had  been  materially  relaxed  or 
prevented,  I  should  not  be  under  the  painful  necessity  of  announcing  to  your  Lordship 
the  fact  that  my  Government  cannot  avoid  entailing  upon  the  Government  of  Great  Britain 
the  responsibility  for  this  damage^"  and  he  proceeded  to  speak  of  "  the  injury  that  might 
^et  be  impending  from  the  part  which  the  British  steamer  *  City  of  Richmond '  had  had 
in  being  suffered  to  transport  with  impunity  from  the  port  of  London  men  and  supplies, 
to  place  them  on  board  of  the  French-built  steam-ram  'Olinthe,'  alias  '  Stoerkodder,' 
alias  '  Stonewall,'  which  had,  through  a  continuously  fraudulent  process,  succeeded 
in  deluding  several  Governments  of  £urope,  and  in  escaping  from  this  hemisphere  on 
its  errand  of  mischief  to  the  other."  He  then  went  on  to  complain  that,  by  reason  of 
a  series  of  acts,  (the  fumisking  of  '* vessels,  armaments,  supplies,  and  men,")  which  he 
contended  to  be  almost  wholly  attributable  to  Great  Britain,  or  to  British  citizens,  the 
entire  maritime  commerce  of  the  United  States  was  in  course  of  being  transferred,  and 
had  already,  to  a  great  extent,  passed  over  to  Great  Britain,  whose  recognition  of  the 
belligerent  character  of  the  insurgents  he  alleged  to  be  the  main  and  original  source 
of  all  this  mischief;  adding,  <*  In  view  of  all  these  circumstances,  I  am  instmoted, 
whilst  insisting  on  the  protest  heretofore  solemnly  entered  against  that  proceeding,'' 
(i  «.,  the  recognition  of  Southern  belligerency,)  "  fhrther  respeotfhlly  to  represent  to 
your  Lordship  that,  in  the  opinion  of  my  Government,  the  grounds  on  which  Her 
Majesty's  Government  have  rested  their  defense  against  the  responsibility  incurred  in 
the  manner  hereinbefore  stated,  for  the  evils  that  nave  followed,  however  strong  they 
might  have  hitherto  been  considered,  have  now  failed,  by  a  practical  redaction  of  all 
the  ports  heretofore  temporarily  held  by  the  insurgents."  ^-^  ^ 
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It  18  to  be  observed  tbat,  although  the  general  injury  to  the  commerce  of  the  United 
States  is  largely  referred  to  in  this  letter,  Mr.  Adams  advances  no  new  claim  for  com- 
pensation, on  that  or  any  other  account,  (except  for  captures  made  by  the  *^  Shenan- 
doah/') against  Her  Majesty's  Government;  he  even  intimates  that  the  particular 
claim  for  the  captures  by  the  '' Shenandoah ''  would  not  then  have  been  made,  if  his 
Government  could  have  felt  assured  that  no  further  operations  of  the  like  nature  would 
take  place. 

This  letter  le<l  to  a  prolonged  controversial  argument,  in  the  course  of  which  (on  the 
4th  May,  1865)  Lord  Russell  observed  that  he  could  ^^  never  admit  that  the  duties  of 
Great  Britain  toward  the  United  States  were  to  be  measured  by  the  losses  which  the 
trade  and  commerce  of  the  United  States  might  have  sustained,''  and  said,  *'  The 
qtiestioD,  then,  really  comes  to  this:  Is  Her  M^jesty's Government  to  assume  or  be  lia- 
ble to  a  responsibility  for  conduct  which  Her  Majesty's  Government  did  all  in  their 
power  to  prevent  and  to  punish?  A  responsibility  which  Mr.  Adams,  on  the  part  of 
the  United  States  Government,  in  the  case  of  Portugal,  positively,  firmly,  and  justly 
declined.  Have  you  considered  to  what  this  responsibility  would  amount  f  Great 
Britain  would  become  thereby  answerable  for  every  shin  that  may  have  left  a  British 
port  and  have  been  found  afterwards  used  by  the  Confederates  as  a  ship  of  war ;  nay, 
more,  for  every  cannon  and  every  musket  used  by  the  Confederates  on  board  any  ship 
of  war,  if  manufactured  in  a  British  workshop."  To  which  Mr.  Adams  replied  (20ta 
May,  1865)  by  a  "  recapitulation"  of  nine  points,  which  he  said  he  had  desired  to  em- 
body in  his  previous  arguments.  These  points  (beginning  with  the  recognition  of 
Southern  belligerency  on  the  high  seas,  and  alleging  this  belligerency  to  have  been  iu 
fact  created,  after  the  recognition,  by  means  derived  from  Great  Britain)  mentioned, 
under  the  7th  head,  "  the  bunting  and  de$hvying  cm  the  ocean  a  large  number  of  merchant* 
vetfiels  and  a  verg  large  amount  of  property  belonging  to  the  people  of  the  United  States," 

The  8th  and  9th  heads  were  thus  worded: 

**8.  That,  iu  addition  to  this  direct  injury,  the  action  of  these  British  built,  manned, 
and  armed  vessels  has  had  the  indirect  effect  of  driving  from  the  sea  a  large  portion  of 
the  commercial  marine  of  the  United  States,  and,  to  a  corresponding  extent,  enlarging 
that  of  Great  Britain,  thus  enabling  one  portion  of  the  British  people  to  derive  an  un- 
just advantage  from  the  wrong  committed  on  a  friendly  nation  by  another  portion. 

**9.  That  the  injuries  thus  received  by  a  country  which  has,  meanwhile,  sedulously 
endeavored  to  perform  all  its  obligations,  owing  to  the  imperfection  of  the  legal  means 
at  hand  to  prevent  them,  as  well  as  the  unwillingness  to  seek  for  more  stringent  powers, 
are  of  so  grave  a  nature  as  in  reason  and  justice  to  constitute  a  valid  claim  for  reparation  and 
indenmificatioti."  Later  on,  in  the  same  letter,  Mr.  Adams  also  said :  **  Your  Lordship 
is  pleased  to  observe  that  you  can  never  admit  that  the  duties  of  Great  Britain  toward 
the  United  States  are  to  be  measured  by  the  losses  which  the  trade  and  commerce  of 
the  United  States  may  have  sustained.  To  which  I  would  ask  permission  to  reply, 
that  no  such  rule  was  ever  desired.  The  true  standard  for  the  measurement  would 
seem  to  be  framed  on  the  basis  of  the  clear  obligations  themselves,  and  the  losses  that 
spring  from  the  imperfect  peribrmance  of  them ;"  and  "  thus  it  is  that,  whatever  may 
be  the  line  of  argument  1  pursue,  I  am  compelled  ever  to  return  to  the  one  conclusion  : 
the  nation  that  recognized  a  Power  as  a  belligerent  before  it  had  built  a  vessely  and  became  itself 
the  sole  source  of  all  the  belligerent  character  it  has  ever  possessed  on  the  ocean  f  must  be  regarded 
as  responsible  for  all  the  damage  that  has  ettsued  from  that  cause  to  the  commerce  of  a  Power 
with  which  it  was  under  the  most  sacred  of  obligations  to  preserve  amity  and  peace." 

It  will  be  seen  that,  although  the  general  propositions  of  this  letter  might  be  wide 
enough  to  include  the  largest  imaginable  demands,  it  nevertheless  abstains  from  put- 
ting forward  any  new  claim  in  a  definite  or  tangible  form;  and  purports  rather  to 
recapitulate  and  adhere  to  the  t-enor  of  the  preceding  correspondence.  And  in  this 
sense  it  was,  evidently,  understood  by  Lord  Russell,  who,  in  his  answer  of  30th  August, 
1865,  referred  to  the  suggestion  of  an  arbitration  contained  in  Mr.  Adams's  former  let- 
ter of  the  23d  of  October,  1863;  and,  while  declining  **  either  to  make  reparation  and 
compensation  for  the  captures  made  by  the  *  Alabama,^  or  to  refer  the  question  to  any  foreign 
State,"  offered  a  reference  to  a  Commission  of  "all  claims  arisin||^  during  the  late  civil 
war,"  which  the  two  Powers  should  agree  to  refer  to  the  Commissioners.  And  again, 
on  the  14th  October,  he  repeated:  "There  are,  I  conceive,  many  claims  upon  which 
the  two  Powers  would  agree  that  they  were  fair  subjects  or  investigation  before  Com- 
missioners. But  I  think  yon  must  p«rceive  that  \f  the  United  Slates  Government  were  to 
propose  to  rrfer  claims  arising  out  of  the  captures  made  by  the  *  Alabama^  and 'Shenandoah '  to 
the  Commissioners,  the  answer  of  Her  Majesty's  Government  must  be  in  consistency 
with  the  whole  argument  I  have  maintained,  in  conformity  with  the  views  entertained 
by  your  Government  in  former  times.  I  should  be  obliged,  in  answer  to  such  a  pro- 
posal, to  say:  For  any  acts  of  Her  Mi^esty's  subjects 'committed  out  of  their  jurisdic- 
tion and  beyond  their  control,  the  Government  of  Her  Mi^esty  are  not  responsible,"  &.C.' 

On  the  2Ut  of  October  Mr.  Adams  addressed  a  long  letter,  with  numerous  inclosures, 
to  Lord  Russell,  with  reference  to  the  "  Shenandpab|"  alleging  that  vessel  to  have  been 
received  by  the  authorities  at  Melbourne  with  knowledge  of  an  illegal  equipment  iu 
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this  country ;  and  insistin);^  that,  on  that  acconnt,  Her  Majesty*8  Government  assumed  a 
responsibility  for  all  Ihe  damage  which  it  had  done,  and  which,  down  to  the  latest  accounts, 
it  was  still  doing,  to  the  peaceful  commerce  of  the  United  States  on  the  ocean.*'  A  par- 
ticular claim  by  the  owners  of  a  ship  captured  by  the  "Shenandoah"  was  presented 
with  this  letter. 

In  his  letter  to  Lord  Clarendon  of  the  Slst  November,  1865,  Mr.  Adams,  under  the 
instructions  of  his  Government,  declined  Lord  Russell's  proposal  for  a  limited  reference 
to  Commissioners  of  such  claims  as  the  two  Governments  could  agree  upon.  "Adhering," 
he  says,  "as  my  Government  does  to  the  opinion  that  the  claims  it  has  presented,  which 
His  Lordship  has  thought  tit.  at  the  outset  to  exclude  from  consideration,  are  just  and 
reasonable,  I  am  instructed  to  say  that  it  sees  now  no  occasion  for  further  delay  in  giv- 
ing a  full  answer  to  His  Lordship's  propositions." 

The  whole  result  of  this  correspondence,  down  to  the  change  of  Administration  in 
this  country  in  1866,  may  be  thus  summed  up: 

1.  That  notwithstanding  continual  complaints,  extending  over  a  vast  range  of  sub- 
jects, from  the  recognition  of  the  belligerency  of  the  Southern  States  downwards,  no 
** claims"  against  this  country  were  ever  defined,  formulated,  or  presented  on  the  part 
of  the  United  States,  except  for  the  specific  losses  of  American  citizens  arising  from  the 
capture  of  their  vessels  and  property  by  the  "Alabama,'*  "Florida,"  and  "  Shenandoah ;" 
and  (2)  that  no  such  form  of  expression  as  "  the  Alabama  claims  "  had  ever,  down  to  this 
time  been  used  to  describe  even  the  claims  in  respect  of  those  captures,  much  less  to 
comprehend  any  more  vague  and  indefinite  demands  of  indemnity  to  the  general  mer- 
cantile or  national  interests  of  the  United  Stat-es. 

On  the  accession  of  Lord  Derby  to  power,  Mr.  Seward  in  a  dispatch  to  Mr.  Adams, 
dated  the  27th  August,  1866,  thus  defined  the  "claims"  which  it  had  been  the  object  of 
the  United  States  to  press  in  the  preceding  correspondence,  and  of  which  he  now  again 
instructed  Mr.  Adams  to  urge  the  settlement:  "  You  will  herewith  receive  a  summary 
of  claims  of  citizens  of  the  United  States  a/fainst  Great  Britain  for  damages  xchich  were  snf- 
fend  by  them  during  the  period  of  our  late  civil  war  and  some  months  thereafter,  by 
means  of  depredations  upon  our  commercial  marine,  committed  on  the  high  seas  by  the  *  Sum- 
ter,* the  *  Alabama,''  ihe  ^Florida,*  the  '  Shenandoah,*  and  other  ships  of  war,  which  were  built, 
manned,  armed,  equipped,  and  fitted  out  in  British  ports,  and  dispatched  therefrom 
by  or  through  the  agency  of  British  subjects,  and  which  were  harbored,  sheltered, 
provided,  and  fiirnished,  as  occasion  required,  during  their  devastating  career,  in  ports 
of  the  realm,  or  in  ports  of  British  Colonies  in  nearly  all  ]»arts  of  the  globe.  The  table 
is  not  supposed  to  be  complete,  but  it  presents  such  a  recapitulation  of  the  claims  as  the  evidence 
so  far  re/)eived  in  this  Department  enables  me  to  furnish.  Deficiencies  will  be  supplUd  here- 
after. Most  of  the  claims  have  been  from  time  to  time  brought  by  yourself,  as  the  Presi- 
dent directed,  to  the  notice  of  Her  Majesty's  Goveniment,  and  made  the  snbject  of 
earuest  and  continued  appejil.  That  appeal  was  intermitted  only  when  Her  Iilajcsty's 
Government,  after  elaborate  discussions,  refused  either  to  allow  the  claims  or  to  refer  them 
to  a  Joint  Claims  Commission,  or  to  submit  the  question  of  liability  therein  to  auy  form 
of  arbitration.  The  Unit^ni  States,  on  the  other  hand,  have  all  the  time  insisted  upon 
the  claims  as  just  and  valid.  This  attitude  lias  been,  and  doubtlessly  continues  to  be, 
well  understood  by  Her  Majesty's  Government.  The  considerations  which  inclined 
this  Government  to  suspend  for  a  time  the  pressure  of  the  claims  upon  the  attention  of 
Great  Britain,  are  these:  The  political  excitement  in  Great  Britain,  which  arose  duriug 
the  progress  of  the  war,  and  which  did  not  immediately  subside  at  its  conclusion, 
seemed  to  render  that  period  somewhat  unfavorable  to  a  deliberate  examination  of  the 
very  grave  questions  which  the  claims  involve,  &c.  *  *  The  principles  upon  which 
the  claims  are  asserted  hy  the  United  States  have  been  explained  by  yourself  in  an  elabo- 
rate correspondence  with  Earl  Russell  and  Lord  Clarendon.  In  this  respect,  there 
seems  to  be  no  deficiency  to  be  supplied  by  this  Department.  *  *  *  It  is  the 
President's  desire  that  you  now  call  the  attention  of  Lord  Stanley  to  the  claims  in  a  respectful 
but  earnest  manner,  and  inform  him  that,  in  the  President's  judgment,  a  settlement  of 
them  has  become  urgently  necessary  to  a  re-establishment  of  entirely  friendly  relations 
between  the  United  States  and  Great  Britain.  Ihis  Government,  while  it  thus  insists 
upon  these  particuktr  claims,  \s  neither  desirous  nor  willing  to  assume  an  attitude  unkind 
or  unconciliatory  toward  Great  Britain.  If,  on  her  part,  there  are  claims  either  of  a 
commercial  character,  or  of  boundary,  or  of  commercial  or  judicial  regulation,  which 
Her  Majesty's  Government  esteem  important  to  bring  under  examination  at  the  present 
time,  the  United  States  would,  in  such  case,  be  not  unwilling  to  take  them  into  con- 
sideration in  connection  with  the  claims  which  are  now  presented  on  their  vart,  and  with  a 
view  to  remove  at  one  time,  and  by  one  comprehensive  settlement,  all  existing  causes 
of  misunderstanding." 

.  Mr.  Seward  proceeded  to  recommend,  in  support  of  these  claims,  the  use  of  the  same 
general  arguments,  (including  prominently  the  alleged  effect  of  the  recognition  of 
Southern  belligerency,  and  the  general  injury  to  the  national  commerce  of  the  United 
States,)  which  nad  been  previously  so  often  employed  Mr.  Adams.  He  added :  The 
daims  upon  which  we  insist  are  of  large  amount.    They  a^feet  the  interest  of  many  thou9aHd 
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citizens  of  the  United  Statee,  in  various  parts  of  the  Republic.    The  Justice  of  the  claims 
issuBtained  by  the  univereal  sentiment  of  the  people  of  the  United  States." 

The  claims  sjiecified  in  the  inclosure  to  this  dispatch  (which  is  headed,  "  SHmmary 
of  claims  of  citizens  of  the  United  States  against  Great  Britain  ")  relate  exclusively  to  losses 
sustained  by  the  owners  and  insurers  of  divers  ships  and  cargoes  captured  by  the  "Ala- 
bama,** the  **  Shenandoah,"  the  "  Florida,"  and  the  "  Georgia,"  respectively. 

This  dispatch  having  been  communicated  by  Mr.  Adams  to  Lord  Stanley,  his  Lord- 
ship, through  Sir  F.  Bruce,  (Lord  Stanley  to  Sir  F.  Bruce,  30th  November,  1866»)  called 
attention  to  what  he  supposed  to  be  an  accidental  error  of  Mr.  Seward,  in  mentioning 
the  **  Sumter;  "  which  "  did  not  proceed  from  a  British  port,  but  was  an  American  ves- 
sel, and  commenced  her  career  by  escaping  from  the  *  Mississippi.' "  Then,  after  deal- 
ing with  Mr.  Seward's  general  arguments,  and  declining  to  abandon  the  ground  taken 
by  former  Governments.  **so  far  as  to  admit  the  liabilitv  of  this  country  tor  the  claims 
then  and  now  put  forward,"  he  expressed  his  sense  of  the  "  inconvenience  which  arose 
from  the  existence  of  unsettled  claims  of  this  character  between  two  powerful  and 
friendly  Governments,"  and  his  willingness  to  adopt  the  principle  of  arbitration,  pro- 
vided that  a  fitting  arbitrator  could  be  found,  and  that  an  agreement  could  be  come 
to  as  to  the  points  to  which  arbitration  should  apply.  He  objected  to  refer  to  arbitra- 
tion the  question  of  the  alleged  premature  recognition  of  the  Confederate  States  as  a 
belligerent  j  saying  "the  act  complained  of,  tchih  it  bears  very  remotely  on  the  claims  now 
in  questiony  is  one  as  to  which  every  State  nmst  be  held  to  be  the  sole  judge  of  its  duty." 
In  another  dispatch  to  Sir  F.  Bruce,  of  the  same  date,  he  says,  "I  have  confined  myself 
exclusively  to  the  consideration  of  the  American  claims,  put  forward  in  Mr.  Setcard^s  dis- 
patch to  Mr,  Adams  of  the  27th  August^  and  arising  out  of  the  depi'edatUms  committed  on 
American  commerce  by  certain  cruisers  of  the  Confederate  States.  But,  independently  of 
these  claims,  there  may,  for  aught  Her  Majesty's  Government  know,  be  other  claims  on 
the  part  of  American  citizens,  originating  in  the  eventH  of  the  late  civil  war,  while  there 
certainly  are  very  numerous  British  claims  arising  out  of  those  events,  which  it  is  very 
desii-ablu  should  be  inquired  into  and  adjusted  between  the  two  countries.  •  *  » 
The  Government  of  the  United  States  have  brought  before  that  of  Her  Majesty's  one 
class  of  claims  of  a  peculiar  character,  put  forward  by  American  citizens,  in  regard  to 
which  you  are  anthonzed  by  my  other  dispatch  of  this  date  to  make  a  proposal  to  Mr. 
Seward ;  but  Her  Majesty^s  Government  have  no  corresponding  class  of  claims  to  urge  upon 
the  attention  of  the  American  Government^  And  he,  presently  afterwards,  speaks  of 
*^ihe  special  American  claims,  to  which  my  other  dispatch  alludes,"  an  expression  which 
is  adopted  and  repeated  by  Mr.  Seward,  in  his  reply  to  Sir  F.  Bruce,  <12th  January, 
1H67.) 

In  a  further  dispatch  to  Mr.  Adams  (I2th  January,  1867)  Mr.  Seward  Justifies  and  re- 
aflirms  the  sentence  in  his  letter  of  the  27th  August,  in  which  the  "Sumter"  was 
meutioned,  as  "  substantially  correct,"  on  the  ground  that  that  vessel  had  been  admitted 
into  the  British  ports  of  Trinidad  and  Gibraltar,  and  **  allowed  to  be  sold  "  (in  the  latter 
port)  "  to  British  buyers  for  the  account  and  benefit  of  the  insurgents ; "  and  afterward 
received  under  the  British  fiag, at  Liverpool.  His  practical  conclusion  is  that  "the 
United  States  think  it  not  only  easier,  but  more  desirable,  that  Great  Britain  should 
acknowledge  and  satisfy  the  claims  for  indemnity  which  we  have  submitted  than  it  would 
be  to  fiud  an  equal  and  wise  arbitrator  who  would  consent  to  adjudicate  them.  If, 
however,  Her  Mjgesty's  Government,  for  reasons  satisfactory  to  them,  shonld  prefer  the 
remedy  of  arbitrtM'ion,  the  United  States  would  not  object.  The  United  States,  in  that 
case,  would  expect  to  refer  the  whole  controversy,  just  as  it  is  found  in  the  correspond- 
ence which  has  taken  place  between  the  two  Governments,  with  such  further  evidence 
and  arguments  as  either  party  may  desire,  without  imposing  restrictions,  conditions, 
or  limitations  upon  the  umpire,  and  without  waiving  any  principle  or  argument  on 
either  side.  They  cannot  consent  to  waive  any  question  upon  the  consideration  that 
It  involves  a  point  pf  national  honor;  and,  on  the  other  band,  they  will  not  require 
that  any  question  of  national  pride  or  honor  shall  be  expressly  ruled  and  determined 
as  such." 

To  this  Lord  Stanley  (9th  March,  1867,  to  Sir  F.  Bruce)  replied :  "  To  such  an  exten- 
sive and  unlimited  reference  Her  Majesty's  Government  cannot  consent,  for  this  reason, 
among  others,  that  it  would  admit  of,  and  indeed  compel,  the  submission  to  the  arbiter 
of  the  very  question  which  I  have  already  said  they  cannot  agree  to  submit.  The  real 
matter  at  issue  between  the  two  Governments,  when  kept  apart  from  collateral  considera- 
tions, is  whether,  in  the  matters  connected  ivith  the  vessels  out  of  whose  depredations  the  claims 
of  American  citizens  have  arisen,  the  course  pursued  by  the  British  (Government,  and  by 
those  who  acted  under  its  authority,  was  such  as  would  involve  a  moral  responsibility 
on  the  part  of  the  British  Government  to  make  good,  either  in  whole  or  in  part,  the  losses 
of  American  oitizens.  This  is  a  plain  and  simple  qnestion,  easily  to  be  considered  by  anarbiter, 
and  admitting  ofsolutUm  without  raising  other  and  wider  issues;  and  on  this  question  Her 
Miyesty's  Government  are  fully  prepared  to  go  to  arbitration,  with  the  further  proviso 
that,  if  the  decision  of  the  arbiter  is  unfavorable  to  the  British  view,  the  examination  of 
the  several  daime  ef  citizens  of  the  United  States  shall  be  r^erred  to  a  Mixed  CommissUm, 
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with  the  view  to  the  settlement  of  the  sums  to  he  paid  on  them."  Hie  Lorflship  then  repeats 
tb^t,  deeming  it  important  *^  that  the  adjudioatiun  of  this  qaestion  should  not  leave 
other  questions  of  claims ,  in  which  their  respective  subjects  or  citizens  may  he  interested f  to  be 
matter  of  further  disagreement  between  the  two  countries.  Her  Majesty's  Government 
think  it  necessary,  in  theeveut  of  an  understanding  being  come  to  between  the  two  Gov- 
ernments as  to  the  manner  in  which  the  special  American  claims  (which  have  formed  the  suh- 
jectof  the  coirespondence  of  which  his  present  dispatch  was  the  sequel)  should  be  dealt  with, 
that,  under  a  Conyention  to  be  separately  and  simultaneously  concluded,  the  general 
claims  of  the  subjects  and  citizens  of  the  two  countries  arising  out  of  the  events  of  the  late 
war  should  be  submitted  to  a  Mixed  Commission,"  »&c.  **  Such,  then,"  (he  concluded,) 
"  is  the  proposal  which  Her  Majesty's  Government  desire  to  submit  to  the  Government 
of  the  United  States ;  limited  r^erence  to  arbitration  in  regard  to  the  so-called  ^Alabama ' 
claimSf  and  adjudication  by  means  of  a  Mixed  Commission  of  general  claims." 

The  iirst  occasion  on  which  these  words,  ^'  the  so-called  *  Alabama*  claims"  occurred  in 
the  course  of  the  whole  correspondence  was  shortly  before  the  date  of  this  letter ;  in  a 
letter  from  Mr.  Seward  to  Sir  F.  Bruce  (12th  January,  18(37)  in  which  he  spoke  of  Lord 
Stanley's  previous  dispatch  of  the  HOth  November,  1866,  as  setting  forth  "  the  views  of 
Her  Majesty's  Government  of  the  so-called  *  Alabama*  claims  presented  in  my  dispatch  to 
Mr.  AdamSj"  and  as  concluding  with  a  proposal  of  *^  the  principle  of  arbitration,  attend- 
ed with  some  modification  in  regard  to  those  claims."  Lord  Stanley  himself  had  spoken 
of  '^  the  settlement  of  the  '  Alabama*  and  other  daimsj"  by  means  of  the  proposals  which 
he  had  authorized  Sir  F.  Bruce  t^  make,  in  a  note  to  Sir  F.  Bruce,  dated  the  24th  Jan- 
uary, 1867.  The  same  phrase,  "  Alabama  claims,"  had  also  been  used  on  one  or  two 
occasions,  with  reference  to  the  same  proposed  settlement,  in  articles  which  previously 
appeared  in  some  of  the  English  newspapers  during  the  autumn  of  1866. 

Lord  Stanley's  letter  of  the  9th  Maix}!!,  1867,  was,  by  his  direction,  read  to,  and  a 
copy  left  with,  Mr.  Seward ;  and  on  the  2d  May,  1867,  Mr.  Adams  communicated  to 
Lord  Stanley  the  substance  of  Mr.  Seward's  reply,  saying  that "  the  Government  of  the 
United  States  adhere  to  the  view  which  they  formerly  expressed  as  to  the  best  way  of 
dealing  with  these  claims.  They  cannot,  consequently,  consent  to  a  special  and  peculiar 
limitation  of  arbitrament  in  regard  to  the  *•  Alabama '  claimSy  such  as  Her  Majesty's  Gov- 
ernment suggest  They  cannot  give  any  preference  to  the  *  Alabama '  daims  over  others, 
in  regard  to  the  form  of  arbitrament  suggested;  and,  while  they  agree  that  all  mutual 
claims  which  arose  during  the  civil  war  between  citizens  and  subjects  of  the  itoo  countries 
ought  to  be  amicably  and  speedily  adjusted,  they  must  insist  that  they  must  be  adjust- 
ed by  one  and  the  same  form  of  tribunal,  with  like  and  the  same  forms,  and  on  prin- 
ciples common  to  all."    (Lord  Stanley  to  Sir  F.  Bruce,  2d  May,  1867.) 

The  language  of  this  communication  led  Lord  Stanley  to  think  that  his  proposal 
might,  i)erhaps,  have  been  understood  as  applying  only  "to  the  claims  arising  out  of 
the  proceedings  of  the  Alabama,  to  the  exclusion  of  those  arising  out  of  the  like  pro- 
ceedings of  the  Florida,  Shenandoah,  and  Georgia."  He  therefore  wrote  to  Sir  F.  Bruce 
on  the  24th  of  May,  1867,  saying,  "  It  is  important  to  clear  up  this  point ;  aud  you  will, 
therefore,  state  to  Mr,  Seward  that  the  offer  to  goto  arbitration  was  not  restricted  to  the 
claims  arising  out  of  the  proceedings  of  the  ^Alabamaf*  but  applie4  equally  to  those  arising  out 
of  the  like  proceeding  of  the  other  vessels  that  I  have  named,"  Referring  again  to  the  terms 
of  his  dispatch  of  the  9th  of  March,  he  then  directs  Sir  F.  Bruce  to  inform  Mr.  Seward 
that  "  there  was  no  intention  on  the  part  of  Her  Majesty's  Government  to  give  any  prfferente^ 
in  regard  to  the  form  of  arbitrament,  to  the*  Alabama*  claims  over  claims  in  the  like  category ," 
thinking  that  there  must  have  been  some  misapprehension  on  this  point,  because  *'  the 
question  of  disposing  of  general  claims,  in  contradistinction  to  the  spedfie  daims  arising 
out  of  the  proceedings  of  the  ^AlaJbama*  and  vessels  of  that  dass^  had  not  hitherto  been  mat- 
ter of  controversy  between  the  two  Governments."  Shortly  afterward,  having  spoken 
of"  the  first  or  *  Alabama*  class  ofdaimSj"  he  says,  "  The  one  class,  or  the  sp!e<ific  claimSf  suck 
as  those  arising  out  of  the  proceedings  of  the  ^Alabama*  and  such  vessels,  depend  fur  their 
settlement  on  the  solution  of  what  may  be  called  an  abstract  question,  namely,  whether, 
in  the  matters  connected  with  the  vessels,  out  of  whose  depredations  the  claims  of  Ameiican 
citizens  hare  arisen,  the  course  pursued  by  the  British  Government,  and  those  who  acted 
under  its  authority,  was  such  as  would  involve  a  moral  responsibility  on  the  part  of 
the  British  Government  to  make  good,  either  in  whole  or  in  part,  the  losses  of  American 
citizens,"  and  he  repeats  his  former  offer  of  separate  modes  of  arbitration,  as  to  the  two 
classes  of  claims,  viz,  "  those  of  the  ^Alabama*  class,"  or  "  the  *  Alabama*  and  suek  like  daims,*^ 
aud  the  general  claims  of  the  dtizens  of  both  countries. 

Further  discussion  ensued.  Mr.  Seward,  on  the  12th  of  August,  1867,  (in  a  dispatch 
communicated  by  Mr.  Adams,)  said  that  he  understood  the  British  offer  "  to  be  at  onvo 
comprehensive  and  sufficiently  precise  t-o  conclude  all  the  dtUms  of  American  dtizens  for 
depredations  on  thdr  commerce  during  the  late  rebellion,  which  had  been  the  subject  of  com" 
plaint  on  the  part  of  the  Government  of  the  United  Slates,  but  that  the  Government  of  the 
United  States  would  deem  itself  at  liberty  to  insist  before  the  arbitrator  that  the  actual 
proceedings  and  relations  of  the  British  Government,  its  officers,  agents,  aud  subjects, 
toward  the  United  States,  in  regard  to  the  rebellion  and  the  rebels,  as  they  occurred 
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darinji;  that  rebellion^  were  amoog  the  matters  which  were  connected  with  the  vessels 
whose  depredations  were  complained  ofJ^  He  then  objected  to  the  constitution  of  two 
ditfereut  tribunals,  '*  one  an  Arbiter  to  determine  the  question  of  the  moral  reMi>ousibil- 
ity  of  the  British  Government  tit  regard  to  the  vessels  of  the  ^ Alabama^  clasSj  and  the  other 
a  Mixed  Commission  to  a(\iudicate  the  so-called  general  claims  on  both  sides/^  and 
said  that  "  in  every  case  "  his  Government  "  agreed  only  to  unrestricted  arbitration.'^ 
(Lord  Stanley  to  Sir  F.  Bruce,  10th  September,  1867.) 

Lord  Stanley,  in  his  reply  of  the  ItJth  November,  (through  Mr.  Ford,  16th  November, 
1867,)  use^  further  arguments  in  support  of  the  British  proposal,  designating  through- 
out the  special  class  of  claims  as  '^  the  so-called  Alabama  claims." 

After  some  intermission  the  correspondence  was  resumed  by  a  dispatch  of  Mr.  Sew- 
ard to  Mr.  Adams,  expressing  his  wish  *^  that  some  means  might  be  found  of  arranging 
the  differences  now  existingbetween  England  and  the  United  States,'^  which  was  com- 
municate<l  to  Lonl  Stanley  on  the  15th  February,  1868.  The  questions  causing  these 
differences  were  thus  enumerated  by  Mr.  Seward :  "  1st.  The  Alabama  claims,  2d.  The 
San  Juan  Question.  3d.  The  Question  of  Naturalized  Citizens,  their  rights  and  posi- 
tion. 4th.  The  Fishery  Question  ;"  and  he  suggested  that ''  the  true  method  of  deal- 
ing with  all  these  matters  was  by  treating  them  jointly,  and  endeavoring,  by  means 
of  a  Conference,  to  settle  them  all."  (Lord  Stanley  to  Mr.  Thornton,  15th  February, 
1868.) 

Negotiations  followed,  in  the  first  instance  directed  to  the  third  and  second  of  these 
four  questions.  On  the  20th  October,  Mr.  Reverdy  Johnson  (who  had  now  succeeded 
Mr.  Adams)  called  on  Lord  Stanley  **  to  discuss  with  me  "  (says  Lord  Stauley,  in  a  dis- 
patch of  2lst  October,  1868,  to  Mr.  Thornton)  "  the  question  of  the  Alabama  claims/^ 
Proposing  a  Mixed  Commission,  to  whom  "  all  the  claims  on  both  sides  "  should  be  referred. 
lOrd  Stanley  "'  pointed  out  the  inapplicability  of  this  method  of  proceeding,  as  applied 
to  the  Alabama  claims  and  others  of  the  same  class^^^  and  suggested,  as  arbitrator,  the 
head  of  a  friendly  State.  As  to  the  recognition  of  belligerency,  he  said  that  Her 
Majesty's  Government  could  not  depart  from  the  position  which  they  had  taken  up, 
"  but  that  he  saw  no  impossibility  in  so  framing  the  reference  as  that  by  mutual  con- 
sent, either  tacit  or  express,  the  difficulty  might  be  avoided." 

On  the  lOth  November,  1868,  a  Convention  was  accordingly  signed  (subject  to  ratifica- 
tion) between  Lord  Stanley,  on  the  part  of  Her  Mcgesty,  and  Mr.  Johnson,  on  the  part 
of  the  United  States.  By  Article  I  of  this  Convention,  it  was  agreed  that  '*  all  claims  of 
subjects  of  Her  Britannic  Majesty  upon  the  Government  of  the  United  States,  and  all 
claims  on  ih^  part  of  citizens  of  the  United  States  upon  the  Government  of  Her  Britannic  Maj- 
esty, which  might  have  been  presented  to  either  Government  for  its  interposition  with 
the  other  since  the  26th  of  July,  1853,  *  *  and  which  yet  remain  unsettled,  as  well  as 
any  other  such  claims  which  might  be  presented  within  the  time  specified  in  Article  III," 
(viz,  within  six  months  from  the  day  of  the  first  meeting  of  the  Commissioners,  unless 
they  or  the  Arbitrat4>r  or  Umpire  should  allow  a  further  time,)  should  be  referred  to  four 
Commissioners,  with  provision  for  an  arbitration  or  umpirage,  in  case  of  their  being 
unable  to  come  to  a  decision  on  any  claim.  Article  IV  was  in  these  terms :  "  The  Com- 
missioners shall  have  power  to  adjudicate  upon  the  class  of  claims  referred  to  in  the  official 
correspondence  between  the  two  Governments  as  the  *  Alabama*  claims;  but  before  any  of  such 
claims  is  taken  into  consideration  by  them,  the  two  High  Contracting  Parties  shall  fix 
upon  some  Sovereign  or  Head  of  a  friendly  State  as  an  Arbitrator  in  respect  of  such 
daimSf  to  whom  such  class  of  claims  shall  be  referred,  in  case  the  Commissioners  shall  be 
nnable  to  cone  to  a  unanimous  decision  upon  the  same." 

Article  VI  provided  that  **  with  regard  to  the  before-mentioned  *  Alabama*  class  ofclaimSy 
neither  Government  shall  make  out  a  case  in  support  of  its  position,  nor  shall  any  per- 
son be  heard  for  or  against  any  such  claim.  The  official  correspondence  which  has 
already  taken  place  between  the  two  Governments  respecting  the  questions  at  issue 
shall  alone  be  laid  before  the  Commissioners,  and  (in  the  event  of  their  not  coming  to 
a  unanimous  decision,  as  provided  in  Article  IV)  then  before  the  Arbitrator,  without 
argument,  written  or  verbal,  and  without  the  production  of  any  further  evidence.  The 
Commissioners,  unanimously,  or  the  Arbitrator,  shall,  however,  be  at  libesty  to  call  for 
argument  or  further  evidence,  if  they  or  he  shall  deem  it  necessary." 

Down  to  this  point  it  is  manifest  that,  in  all  the  communications  between  the  two 
countries  the  claims  known  and  referred  to  as  *Hhe  'Alabama'  claims"  were  claims  for 
direct  damage  suffered  by  American  citizens  through  the  acts  of  the  "Alabama  "  and  similar 
vessels,  and  snch  claims  only. 

When  the  terms  of  this  convention  became  known  in  America,  the  €k»vemment  of  the 
United  States  desired  certain  alterations  to  be  made  in  it,  none  of  which  had  any  tend- 
ency either  to  enlarge  the  category  of  the  claims  in  question,  or  to  change  the  sense 
or  application  of  the  phrase  "the  'Alabama'  claims."  The  correspondence  as  to  the 
modifications  desire<l  continued  till  January,  1669,  when  (Her  Majesty's  Government 
having  agreed  to  the  alterations  then  propose!  by  Mr.  Seward)  the  amended  Conven- 
tion of  the  14th  of  January,  1869,  was  signed  by  Lord  Clarendon  and  Mr.  Reverdy 
Johnson.  r^  r^^r^Jr^ 
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The  correspondence  of  this  period  throughout  maintains  and  confirms  the  sense  which 
the  words  "the  'Alahama'  chiiiiis,"  or  "  the  so-called  'Alahama'  claims/'  had  now  ac- 
quired. In  Lord  Stanley's  dispatch  of  December  8, 1868,  to  Mr.  Thornton,  memoranda  of 
several  consultations  and  conferences  with  Mr.  Keverdy  Johnson,  prior  to  the  signature 
of  the  Conveution  of  the  10th  November,  were  inclosed.  "  The  ^  Alabama^  vlaims;^^  *'  the  *  Ala- 
bama' and  other  similar  claims ;"  '^the  so-called* A Idhama^  and  other  similar  c/«iw«,"  and  **the so- 
called 'Alabama'  claimsy  and  others  included  under  the  same  head,"  are  the  neveral  varieties  of 
phrase  used  in  these  memoranda  to  describe  the  subject,  ultimately  detlued  in  the  Fourth 
Article  of  that  Convention  as  "  the  class  of  claims  referred  to  in  the  official  coirespondenoe 
between  the  two  Govmmments  as  the  ^Alabama^  claims.'^  In  a  letter  of  the  12th  November, 
18G8,  Mr.  Reverdy  Johnson,  while  communicating  a  t-elegraphic  dispatch  from  Mr.  Sew- 
ard, (in  which  a  general  approval  of  the  terms  of  the  Convention,  afterwards  modified  in 
various  important  points,  was  accompanied  by  a  stipulation  that  Washington,  and 
not  London,  should  be  the  place  of  meeting  of  the  Commissioners,  to  which  Her 
Majesty's  Government  assented,)  said,  "I  think  the  change  will  be  disadvantageous 
to  the  ^Aldbamu^  claima.its."  In  a  dispatch  of  30th  November,  1868,  Mr.  Thornton 
stated  the  objections  then  urged  by  Mr.  Seward  to  the  Convention  ;  in  which  Mr. 
Seward  also  spoke  of  the  claims  mentione<l  in  Article  IV  as  "//le  *  Alabama^  and  tpor 
claimSf'-  and  *'  the  *  Alabama^  claims^^^  and  of  the  persons  interested  in  those  claims  aa 
**  the  ^ Alabama^  claimants."  Mr.  Seward's  dispatch  of  the  27th  November  to  Mr.  Rev- 
erdy  Johnson  (communicated  to  Lord  Clarendon  on  the  22d  December)  repeatedly  em- 
ploys the  same  language.  He  says,  ''The  United  States  are  obliged  to  disallow  this 
Article  IV.  The  United  States  have  no  objection  to  the  first  clause  of  the  Article, 
which  declares  that  the  Commissioners  shall  have  power  to  adjudicat-e  upon  tlteso-called 
*Alabama^  claims.  Indeed,  the  United  States  would  willingly  retain  this  clause,  be- 
cause of  its  explicitness  with  reganl  to  the  *  Alabama'  claims.  They  did  n«>t,  in  their 
instructions  to  you,  insist  upon  such  a  special  direction  in  regard  to  the  *  Alabama^ 
claims;  but  only  because  they  thought  that  special  mention  of  these  claims  might  be 
deemed  iuc(uivenient  on  the  part  of  Her  Majesty's  Government;  while  it  could  not 
admit  of  doubt  that  these  so-called  ^Alabama'  claimswere  plainly  includtdy  as  well  as  all 
other  claims  of  citizens  of  the  United  States,  in  the  comprehensive  description  of  claims 
contained  in  Article  I.  Secondly,  it  is  to  be  considered  by  Her  Majesty's  Government 
that  the  'Alabama'  class  of  claims  constitute  the  laryeM  and  most  material  of  the  entire  mass 
of  claims  of  citizens  of  the  United  States  Offainst  Great  Britain^  which  it  is  the  object  of  the 
Convention  to  adjust.  Upon  the* Alabama'  claims,  as  well  as  all  others,  tliis  Government 
is  content  to  obtain,  and  most  earnestly  desires,  a  perfectly  fair,  equal,  and  impartial 
judicial  trial  and  decision.  This  Governtnent  has  always  explicitly  stated  that  it  asks 
no  dis<'rimioatioQ  in  favor  of  the  ''Alabama'  clmms^  and  can  admit  of  no  material  dis- 
crimination against  them  in  the  forms  of  trial  and  judgment ;  but  must,  on  the  con- 
trary, have  them  placed  on  the  same  basis  as  all  other  claims."  *  *  *  "It  prob- 
ably would  conduce  to  no  good  end  to  set  forth,  on  this  occasion,  the  reasons  why  the 
*  Alabama'  claims,  more  than  any  other  class  of  international  claims  existing  between  the  two 
countries,  are  the  very  claims  against  which  the  United  Slates  cannot  agree  to,  or  admit  of  any 
prejudicial  discrimination.  To  present  these  reasons  now  would  be  simply  to  restate 
arguments  which  have  been  continually  presented  by  this  Department  in  all  the  for- 
mer stages  of  this  controversy;  while  it  is  fair  to  admit  that  these  reasons  have  been 
controverted  with  equal  perseverance  by  Her  Majesty's  Department  for  Foreign 
Affairs." 

The  general  reeult  of  this  correspondence  was  that,  in  the  Convention  of  the  14th 
January.  1869,  other  provisions  were  substituted  for  those  of  the  IVth  and  Vlth  Arti- 
cles of  the  Convention  of  10th  November,  1868,  to  which  the  United  States  Govern- 
ment had  objected;  and  the  special  mention  of  the  "Alabama"  was  transferred  from 
those  Articles  to  Article  I,  which  provided  "  that  all  claims  on  the  part  of  subjects  of 
Her  Britannic  Majesty  upon  the  Government  of  the  United  States,  and  all  claims  on  the 
part  of  citizens  of  the  United  States  upon  the  Government  of  Her  Britannic  Majesty,  inelud-  ' 
ing  the  so-called  *  Alabama'  elaims,  which  may  have  been  presented  to  either  Government 
for  its  interppsition  with  the  other  since  the  26th  of  July,  1853,  *  •  » 

and  which  yet  remain  unsettled,  as  well  as  any  other  such  claims  which  may  be  pre- 
sented within  the  time  specified  in  Article  III  of  this  Convention,  whether  or  not 
arising  out  of  the  late  civil  war  in  the  United  States,  shall  be  referred,"  &c. 

On  the  22d  February,  1869,  Mr.  Thornton  reported  to  Lord  Clarendon  the  Resolution 
of  a  majority  of  the  Committee  on  Foreign  Relations  of  the  Senate  of  the  United 
States,  recommending  the  Senate  not  to  ratify  this  Conveution,  Mr.  Sumner,  who 
moved  the  i-esolution,  having  said  *'  that  it  covered  none  of  the  principles  for  which  the 
United  States  had  always  contended."  He  also  inclosed  a  Resolution  of  the  Legisla- 
ture of  Massachusetts,  "  protesting  against  the  ratification  of  any  Convention  which 
did  not  admit  the  liability  of  England  for  the  acts  of  the  *  Alabama'  and  her  ^usorts." 

On  the  22d  March,  1869,  Mr.  Reverdy  Johnson  (without  any  special  instructions) 
ealled  upon  Lonl  Clarendon,  and  proposed  a  further  change  in  the  1st  Article  of  the 
Convention,  wluch  be  thought  "  would  satisfactorily  meet  the  objections  entertained  hy 
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the  Senate  to  the  Convention,  and  would  secure  its  ratification  by  that  body."  Tliis 
new  change  consisted  in  the  introduction  of  **  all  claima  on  the  part  of  Her  liritannic  Maj- 
esUfs  Gorernment  upon  the  Government  of  the  United  Statea,  and  all  claimH  on  the  part  of  the 
Government  of  the  United  States  upon  the  Government  of  Her  Britannic  Majesty"  as  well  as  all 
claims  of  subjects  and  citizens,  as  to  which  the  language  of  the  Convention  would 
have  remained  unaltered.  Lord  Clarendon  reports  what  then  took  place  in  his  dis- 
patch to  Mr.  Thornton,  (March  22,  1869.)  "  I  remarked  to  Mr.  Johnson  that  his  pro- 
posal would  introduce  an  entirely  new  feature  in  the  Convention,  which  was  for  the 
settlement  of  claims  between  the  snbjects  and  citizens  of  Great  Britain  and  the  United 
Stat<*s,  but  that  the  two  Gorernmenta  not  having  put  forward  any  claims  on  each  of  her ,  I 
could  only  suppose  that  his  object  was  to  favor  the  introduction  of  some  claim  by  tlie 
Govemment  of  the  United  States  for  injury  sustained  on  account  of  the  policy  pursued 
by  Her  Majesty's  Government.  Mr.  Reverdy  Johnson  did  not  object  to  this  interpre- 
tation of  his  amendment,  but  said  that  if  claims  to  compensation  on  account  of  the  recogni- 
tion hg  the  British  Government  of  the  belligerent  rights  of  the  Confederates  were  brought  for- 
ward by  the  Government  of  the  United  StateSy  the  Britinh  Government  mighty  on  its  part,  hiding 
forward  claims  to  compensation  for  damages  done  to  British  subjects  by  Amei'ican  blockades, 
which,  if  the  Confederates  were  not  belli yerents^  were  illegally  enforced  against  them."  Lord 
Clarendon,  then,  after  referring  to  the  proofs  which  Her  Majesty's  (Jovemment  had 
given  of  their  willingness  to  make  any  reasonable  amendments  to  meet  the  wishes  of 
the  United  States,  and  to  the  ditlerence  in  the  coui-se  of  proceeding  adopted  in  Amer- 
ica, said  "  that  it  did  not  seem  proper  for  Her  Majesty's  Government  to  take  any  fur- 
ther step  in  the  matter,  or  to  adopt  any  amendment  to  the  Convention,  even  if  it  had 
Ix'eu  free  from  objection." 

Mr.  Reverdy  Johnson  (still  without  authority)  renewed  his  proposition,  in  a  letter 
to  Lord  ClanMidon,  dated  25th  March,  lb(>9,  in  which  he  stated  that  he  had  reason  to 
believe  that  the  objection  of  the  Senate  of  the  United  States  to  the  Convention  con- 
sisted **iu  the  fact  that  the  Convention  provided  only  for  the  settlement  by  arbitration 
of  the  individual  claims  of  British  Hubjerts  and  American  citizens  upon  the  respective  Govern- 
ments, and  not  for  any  claims  which  either  Government,  as  snch,  might  have  upon  the  other." 
"  My  (rovernment,"  he  added,  '•'•'believe,  as  I  am  now  advised,  that  it  has  a  claim  of  its 
own  upon  Her  Majesty^s  Government^  because  of  the  connequences  resulting  from  a  premature 
recognition  of  the  Confederates  dunng  our  late  war,  and  from  the  titling  out  of  the  'Ala- 
bama' and  other  similar  vessels  in  Her  Majesty's  port«,  and  from  their  i>ermitted 
entrance  into  6thor  ports  to  be  retitted  and  provisioned  during  their  piratical  cruise. 
The  existence  of  such  a  claim  makes  it  as  necessary  that  its  ascertainment  and  adjustment 
shall  be  provided  for  as  the  individual  claims  growing  out  of  the  same  circumstances." 

The  United  States  (Tovernment,  down  to  this  time,  had  insisted  that  the  new  Con- 
vention ought  strictly  to  follow  the  precedent  of  the  Convention  of  li5;')3,  which  con- 
tained no  provision  for  any  species  of  public  claims.  Lord  Clarendon,  therefore,  on 
the  Hth  of  April,  IHfiQ,  thus  answered  Mr.  Reverdy  Johnson :  "  Her  Majesty's  Govern- 
ment could  not  fail  to  observe  that  this  proposal  invoIve<l  a  wide  departure  from  the 
tenor  and  terms  of  the  C(»nvention  of  l.<):i,  to  which,  in  compliance  with  your  instruc- 
tions, you  have  constantly  pressed  Her  Majesty's  Government  to  mlhere,  as  necessary 
to  insure  the  ratitication  of  a  new  Convention  by  the  Senate  of  the  United  State's. 
No  undue  imi>ortance  is  attached  to  this  deviation  ;  but  I  beg  leave  to  inform  you  that, 
in  the  opinion  of  Her  Majesty's  Government,  it  would  serve  no  useful  puqmse  now  to 
consider  any  amendment  to  a  Convention  which  gave  full  effect  to  the  wishes  of  the 
United  States  Government,  and  was  approved  by  the  late  President  and  Secretary  of 
State,  who  referred  it  for  ratification  to  the  Senate,  where  it  appears  to  have  encoun- 
tered objections,  the  nature  of  which  has  not  been  ofticially  mailo  known  to  Her 
Majesty's  Government." 

Mr.  Reverdy  Johnson,  on  the  9th  of  April,  replied  that  "  the  design  of  the  Conven- 
tion of  If^hi  was  to  settle  all  claims  which  either  Govemment,  in  behalf  of  its  own 
citizens  or  subjects,  might  have  upon  the  other.  *  *  *  •  J/  that  time  neither  Gov- 
ernment, as  such,  made  a  demand  upon  the  other.  But  that,  as  my  proposition  assumes,  is  not 
the  case  now.  The  Govemment  of  the  United  States  believes  that  it  has,  in  its  own  right,  a 
claim  upon  the  Government  of  Her  Majesty.  In  order,  therefore,  to  a  full  settlement  of 
all  existing  claims,  it  is  necessary  that  the  one  which  my  Government  makes,  and  any  corre- 
sponding claim  which  Her  Majesty^s  Govemment  may  have  upon  the  United  States,  should  be 
included  within  the  Convention  of  the  14th  January,  1869.  My  instructions,  to  which 
your  Lordship  refers,  were  to  provide  for  the  settlement  of  the  claims  metttioned  in  such 
instntctions  by  a  Convention  upon  the  model  of  the  one  for  February,  1853.  That  J  did 
not  suggest  in  the  negotiations  which  led  to  the  Convention  of  January  the  including  within 
it  any  Governmental  claims  was  because  my  instructions  only  referred  to  the  individual  claims 
of  citizens  and  subjects.  1  forbear  to  speculate  as  to  the  grounds  upon  which  my  instruc- 
tions were  so  limited.^^ 

Her  Majesty's  Government  adhered  to  their  decision  not  to  entertain  at  all  the  sug- 
gestion thus  ma<le  by  Mr.  Reverdy  Johnson  ;  and  they  intimated  (in  correction  of  an 
erroneous  inference  drawn  by  him  f^om  the  concluding  sentence  of  Lord  Clarendon^s 
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letter  of  the  8th  April)  that  it  was  not  to  be  supposed  that  this  proposal  would  be 
acceptable  to  Hor  Majesty's  Government,  even  if  it  were  made  or  repeated  under  posi- 
tive instructions  from  the  United  States  Government,  and  with  the  prospect  of  termin- 
ating the  entire  controversy.  (Lord  Clarendon  to  Mr.  Johnson,  15^^  Aprily  1869;  and 
Mr.  Johnson's  reply,  \Qth  April,  1H69.) 

From  this  incident  in  the  history  of  the  negotiations  the  following  conclusions  of 
fact  result: 

1.  That  Mr.  Reverdy  Johnson's  instructions  from  his  Government  never  extended  to 
the  assertion  or  settlement  of  any  other  claims  than  those  of  individual  citizens  of  the 
United  States  against  Great  Britain. 

2.  That  in  suggesting  (for  the  first  time)  the  possible  existence  of  public  claims  on 
behalf  of  his  Government,  he  acted  without  authority. 

3.  That  no  such  public  claims  as  those  of  which  the  existence  was  suggested  by  him 
had  ever  been  presented  or  notified;  nor  wore,  even  then,  in  any  manner  defined. 

4.  That  the  public  claims,  of  which  the  possible  existence  was  so  suggested,  wore  not 
claims  '^growing"  or  arising  (simply)  "out  of  the  acts  of"  the  "Alabama,"  or  any  other 
vessels;  but  claims  "because  of  the  consequences  resulting  from  a  premature  recogni- 
tion of  the  Confederates  during  the  war,  and  from  the  fitting  out  of  the  'Alabama'  and 
other  similar  vessels  in  Her  Majesty's  ports,  and  from  their  permitted  entrance  into 
other  ports." 

5.  That  the  words  **AJahanm  Claims"  (or  any  equivalent  form  of  expression)  were 
never  made  use  of,  nor  was  their  use  ever  proposed  to  be  varied  or  extended  so  as  to 
comprehend  this  now  class  of  (suggested)  public  claims. 

6.  That  the  idea  of  a  one-sided  reference  of  such  supposed  public  claims  of  the  Gov- 
ernment of  the  United  States  only  was  never  for  a  moment  advanced  or  entertained ; 
on  the  contrary,  the  essential  condition  of  Mr.  Johnson's  proposal  was  that  it  should 
also  be  open  to  Her  Majesty  to  advance  any  public  claims  whatever  which  they  might 
conceive  themselves  to  have  against  the  Government  of  the  United  States — a  claim  for 
injury  to  British  interests,  by  the  assertion  and  exercise  of  belligerent  rights  against 
British  commerce,  being  expressly  anticipated,  as  a  probable  or  possible  set-oflf  to  any 
claim  on  the  part  of  the  United  States,  founded  upon  the  denial  of  a  belligerent  status, 
at  any  given  period,  to  the  Confederates. 

7.  That,  although  oflfered  under  these  conditions,  the  proposal  was  simply,  and  with- 
out a  discussion,  declined  by  Her  Majesty's  Government. 

It  was  in  Mr.  Sunmer's  speech,  at  the  meeting  of  the  United  States  Senate,  which 
refused  to  ratify  the  Convention  of  the  14th  January,  1869,  that  the  first  conception  of 
public  claims,  of  the  nature  and  magnitude  of  those  now  advanced  in  the  "Case"  of 
the  United  States,  was  made  known  to  the  world.  His  argument  on  this  head  was 
thus  summed  up  by  Mr.  Thornton,  (19th  April,  1869,  to  Lord  Clarendon:)  Your  lordship 
will  perceive  that  the  sum  of  Mr.  Sumner's  assertions  is,  that  Eiigland  insulted  the 
United  States  by  the  premature,  unfriendly,  and  unnecessary  Proclamation  of  the 
Queen,  enjoining  neutrality  on  Her  Majesty's  subjects;  that  she  owes  them  an  apology 
for  this  step;  that  she  is  responsible  for  the  property  destroyed  by  the  ^  Alabama^  and  other 
Confederate  cruisers^  and  even  for  the  remote  damage  to  American  shipping  interests,  including 
the  increase  of  the  rate  of  insurance;  that  the  Confederates  xcere  so  much  assisted  by  being  able 
to  get  arms  and  ammunition  from  England,  and  so  much  encouraged  by  the  Queen^s  Proclama- 
tion, that  the  war  lasted  much  longer  than  it  would  othermse  have  done,  and  that  we  ought 
therefore  to  pay  imaginary  additional  expenses  imposed  upon  the  United  States  by  the  prolonga- 
tion of  the  war."  Mr.  Sumner  himself  did  not  affect  to  represent  the  latter  portion,  at 
all  events,  of  his  suggested  demand  as  "growing  out  of  the  acts  of"  the  "Alabama," 
or  of  any  other  particular  vessels;  and  Mr.  Thornton's  comment  upon  the  whole  of  it 
shows  very  clearly  the  impossibility  of  ascribing  to  the  acts  of  any  particular  vessels 
alleged  to  have  been  fitted  out  from  British  ports,  either  the  whole  or  any  ascertainable 

Sart  of  the  general  losses  sustained  by  American  commerce  during  the  war,  or  even 
istinguishiug  between  such  losses  of  that  kiud  as  were  real  and  those  which  were 
apparent  only. 

So  far  no  step  was  taken  by  the  United  States  Government  to  adopt  Mr.  Sumner's 
views  or  to  advance  claims  corresponding  to  them.  On  the  10th  of  June,  1869,  Mr. 
Motley  renewed  to  Lord  Clarendon  the  declaration  of  the  wish  of  his  Government 
"  that  existing  differences  betweeu  the  two  countries  should  be  honorably  settled,  and 
that  the  international  relations  should  be  placed  on  a  firm  and  satisfactory  basis," 
which  Lord  Clarendon  of  course  reciprocated.  Then,  after  adverting  to  other  subjects, 
he  said  that  *'  the  Claims  Convention  had  been  published  prematurely,  owing  to  some 
accident  which  he  could  not  explain;  and  that  consequently,  long  before  it  came 
under  the  notice  of  the  Senate,  it  had  been  unfavorably  received  by  all  classes  and 
parties  in  the  United  States.  The  time  at  which  it  was  signed  was  thought  most 
inopportune,  as  the  late  President  and  his  Government  were  virtually  out  of  otfice,and 
their  successors  could  not  be  committed  on  this  grave  question.  The  Convention  was 
further  objected  to  because  it  embraced  only  the  claims  of  individuals,  and  had  no  reference 
to  those  of  the  two  Governments  on  each  other;"  and,  "  lastly,  that  it  settled  no  question  and 
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laid  down  no  principle.  These  were  the  chief  reasons  which  had  led  to  its  rejection 
by  the  Senate  ;*^and  Mr.  Motley  added  "that  although  they  had  not  been  at  once  and 
explicitly  stated,  no  discourtesy  to  Her  Majesty's  Government  was  thereby  intended." 
On  the  25th  of  September,  1869,  Mr.  Fish  revived  the  whole  subject  of  the  contro- 
versies between  the  two  Governments  within  its  widest  range  in  a  long  and  elaborate 
dispatch  to  Mr.  Motley,  in  which  he  referred  (among  other  things)  to  the  responsibility 
of  the  British  Government  for  (at  least)  "  all  the  depredations  committed  by  the  ^Alabama  * " 
as  indisputable.  •  He  stated,  toward  the  end,  the  President's  concurrence  with  the 
Senate  in  disapproving  the  Convention  of  the  14th  January,  1869,  thinking  (in  addi- 
tion to  general  reasons  left  to  be  inferred  from  the  general  arguments  of  the  dispatch) 
that  "  the  provisions  of  the  Convention  were  inadequate  to  provide  reparation  for  the 
United  States  in  the  manner  and  to  the  degree  to  which  he  considers  the  United  States 
entitled  to  redress."  He  added:  " The  President  is  not  yet  prepared  to  pronounce  on 
the  question  of  the  indemnities  which  he  thinks  due  by  Great  Britain  t.o  individual 
citizens  of  the  United  States  for  the  destruction  of  their  property  by  rebel  cruisers 
fitted  out  in  the  ports  of  Great  Britain.  Nor  is  he  now  prepared  ta  speak  of  the  repara- 
tion whidi  he  thinks  due  by  the  British  Government  for  the  larger  account  of  the  vast  national 
injuries  it  has  inflicted  on  the  United  States,  Nor  does  he  attempt  note  to  measure  the  relative 
effect  of  the  various  causes  of  injury  ;  aSj  whether  by  untimely  recognition  of  belligerency  ; 
by  suffering  the  fitting  out  of  rebel  cruisers  ;  or  by  the  supply  of  shipsy  armSf  and  munitions 
of  war  to  the  Confederates  ;  or  otherwise,  in  whatsoever'  manner.  *  •  *  AH  these  are 
subjects  of  future  consideration,  which,  when  the  time  for  action  shall  come,  the  Pres- 
ident will  consider  with  sincere  and  earnest  desire  that  all  difterences between  the  two 
nations  may  be  adjusted  amicably  and  compatibly  with  the  honor  of  each,  and  to  the 
future  promotion  of  concord  between  them ;  to  which  end  he  will  spare  no  efforts 
within  the  range  of  his  supreme  duty  to  the  rights  and  interests  of  the  iJnited  States. 

•  *  *  At  the  present  stage  of  the  controversy,  the  sole  object  of  the  President  is  to 
state  the  position  and  maintain  the  attitude  ot  the  United  States  in  the  various  rela- 
tions and  aspects  of  this  grave  controversy  with  Grejit  Britain.  It  is  the  object  of 
this  paper  (which  you  are  at  liberty  to  recui  to  Lord  Clarendon)  to  state  calmly  and 
dispassionately,  with  a  more  unmeasured  freedom  than  might  be  used  in  one  addressed 
directly  to  the  Queen's  Government,  what  this  Government  seriously  considers  the  in- 
juries it  has  suffered.  It  is  not  written  in  the  nature  of  a  c/aiw,  for  the  United  States  now 
make  no  demand  against  Her  Majesty's  Government  on  account  of  the  injuries  they  feel  they 
have  sustained." 

Lord  Clarendon,  understanding  this  dispatch  as  intended  to  revive,  and  to  prepare 
the  way  for  a  now  settlement  of  the  claims  previously  advanced,  spoke  of  it  in  his 
answering  dispatch  to  Mr.  Thornton  (November  6, 1869)  as  "  a  dispatch  from  Mr.  Fish 
ofi  the  ^AMama^  claims."  That  it  was  not  intended  to  extend,  and  that  it  had  not  the 
effect  of  extending,  the  signification  of  that  term,  as  used  in  the  previous  con*espoud- 
enco,  is  plain,  (1)  from  the  fact  that  Mr.  Fish  expressly  disclaimed  for  his  dispatch 
the  office  or  effect  of  making  any  new  claim  or  demand;  (2)  that  it  reserved  for  future 
consideration  the  question  of  reparation  for  the  (supposed)  '^natiopal  injuries''  inflicted 
by  the  British  Government  on  the  United  States  ;  and  (3)  that  it  "declined  to  measure 
the  relative  effect  of  the  various  (alleged)  causes  of  injury ;"  the  "  suffering  the  titting- 
ont  of  rebel  cruisers"  being  only  one  of  three  causes  enumerated.  Lonl  Clarendon 
simply  contented  himself  with  replying  that  **  Her  Majesty's  Government  could  not 
make  any  new  proposition,  or  run  the  risk  of  another  unsuccessful  negotiation,  until 
they  had  information  more  clear  than  that  which  was  contained  in  Mr.  Fish's  dispatch 
respecting  the  baais  upon  which  the  Government  of  the  United  States  would  be  dis- 
posed to  negotiate."  But,  in  a  paper  of  observations  upon  the  arguments  in  this 
dispatch,  which  he  at  the  same  time  (6th  November,  1869)  transmitted  to  Mr.  Thorn- 
ton, to  be  communicated  to  Mr.  Fish,  he  remarked,  under  the  head  of  ^^Indirecl  injury 
to  American  commerce"  "  This  allegation  of  national,  indirect,  or  constructive  claims  was  Jirst 
brought  forward  officially  by  Mr.  Heverdy  Johnson,  in  his  attempt  to  renew  negotiations  on 
the  Chinese  Convention  in  March  last.  Mr.  Thornton  has  shown  the  dilficulty  there 
would  be  in  computing  the  amount  of  the  claim,  even  if  it  were  acknowledged,  in  a 
dispatch  in  which  he  mentions  the  continual  decrease  of  American  tonnage.  This  is 
partly,  no  doubt,  to  be  ascribed  to  the  disturbance  of  commercial  relations  consequent 
on  a  long  war,  partly  to  the  fact*  that  many  vessels  were  nominally  transferred  to 
British  owners  during  the  war  to  escape  capture.  »  ♦  #  «  j^  ,,^^,^  how- 
ever, a  good  deal  of  it  to  be  aKributed  to  the  high  American  tariff,  which  makes  the 
construction  of  vessels  in  American  ports  more  expensive  than  ship-building  in  Eng- 
land, and  has  thereby  thrown  so  large  a  proportion  of  the  carrying  trade  into  English 
hands  ?  There  must  be  some  such  cause  for  it,  or  otherwise  American  shipping  would 
have  recovered  its  position  since  the  war,  instead  of  continuing  to  fall  ott."        *        * 

*  *  *  And  with  regard  to"</i«  claims  for  vast  national  injuries,"  he  noticed 
that  Professor  Woolsey,  the  eminent  American  jurist,  had  repudiated  them  as  un- 
tenable, 4&C. 

This  closes  the  narrative  of  the  communications  between  the  two  Governments,  an- 

Digitizec. .,    _    ^   -^-- 
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terior  to  those  which  had  for  their  immediate  result  the  negotiation  of  the  Treaty  of 
AVasbiiigton.  They  bhow  conclusively:  (1)  that,  down  to  the  26th  of  Jaunary,  1871, 
(when  Her  Majesty's  Government,  through  Sir  E.  Thornton,  proposed  to  Mr.  Fish  the 
appointment  of  a  Joint  High  Commission  to  settle  the  Fishery  Question,  and  all  other 
questions  affecting  *'  the  relations  of  the  United  States  toward  Her  Majesty's  possessions 
in  North  America,")  no  actual  claim  had  been  formulated  or  notified  on  the  part  of  the 
United  States  against  Her  Majesty's  Government,  except  for  the  capture  or  destrnction 
of  ])roperty  of  individual  citizens  of  the  United  States  by  the  "Alabama,"  and  other 
similar  vessels;  (2)  that  the  Government  of  the  United  Stat-es  had,  in  Mr.  Fish's 
dispatch  of  the  2r)th  of  September,  18G9,  for  the  first  time  intimated  to  the  Government 
of  this  country  that  they  considered  there  might  be  grounds  for  some  claims  of  a  larger 
and  more  public  nature,  though  they  purposely  abstained  at  that  time  from  making 
them  ;  (3)  that  the  grounds  indicated,  as  those  on  which  any  such  larger  and  more 
public  claims  might  be  made,  were  not  limited  to  the  acts  of  the  Alabama  and  other 
similar  vessels,  or  to  any  mere  consequence  of  those  act-s ;  and  (4)  that  the  expression 
^'the  ^ Alabama^  claims^*  had  always  been  used,  in  the  correspondence  between  the  two 
Governments,  to  describe  the  claims  of  American  citizens  on  account  of  their  own  di- 
rect losses  by  the  depredations  of  the  Alabama  *'  and  other  similar  vessels ;"  and  had 
never  been  emph>yed  to  describe,  or  as  comprehending,  any  public  or  national  claiois 
whatever  of  the  Government  of  the  United  States. 

It  was  under  these  circumstances  that  Mr.  Fish,  on  the  30th  of  January,  1871,  in- 
formed Sir  E.  Thornton  that  the  President  thought  *'  that  the  removal  of  the  differences 
which  arose  during  the  rebellion  in  the  United  States,  and  which  has  existed  since 
then,  growivgontof  the actn  committed  by  the  several  vesaeh,  which  had  given  »*«<?  to  the  claims 
genei'ically  known  as  the  *  Alabama*  claims,  would  also  be  essential  to  the  restoration  of 
cordial  and  amicable  relations  between  the  two  Governments."  Sir  E.  Thornton  re- 
plied (1st  February,  1871)  that  he  was  authorized  by  Earl  Granville  to  state  that  **it 
would  gi*'e  Her  Majesty's  Government  great  satisfaction  if  the  claims  commonly  known 
by  the  name  of  the  ^ Alabama^  claims  were  submitted  to  the  consideration  of  the  same 
High  Commission,  by  which  Her  Majesty's  Government  had  proposed  that  the  questions 
relatiug  to  British  possessions  in  North  America  should  be  discussed,  provided  that  all 
othtr  claims,  both  of  British  subjects  and  citizens  of  the  United  States,  arising  out  of  acts 
committed  during  the  recent  civil  war  in  this  country,  were  similarly  referred  to  the 
same  Commission."  Mr.  Fish,  in  answer  to  this  announcement,  on  the  3<1  of  Fel»mary, 
1871,  after  citing  the  exact  terms  of  Sir  E.  Thornton's  letter,  expressed  the  satisfaction 
with  which  the  President  "  had  received  the  intelligence  that  Earl  Granville  had  au- 
thorized him  to  state  that  Her  Majesty's  Government  had  accepted  the  views  of  the 
United  States  Government  as  to  the  disposition  to  be  made  of  the  so-called  ^Alabama* 
claims  ;^^  and  that  "if  there  be  other  and  furthev  clauns  of  British  subjects  or  of  American 
citizens  growing  out  of  acts  committed  during  the  recent  civil  war  in  this  country,  he 
assents  to  the  propriety  of  their  reference  to  the  same  High  Commission." 

Mr.  Fish,  therefore,  and  Sir  E.  Thornton  agreed  in  describing,  by  the  several  forms 
of  expression,  "  the  claims  generically  known  as  the  ^Alabama*  claims,'^  "  the  claims  commonly 
known  by  the  name  of  the  ^Alabama* claims"  ^Uhe  ^Alabama*  ciotms,"  and  ** (Ac  so-called 
^Alabama*  claims,"  one  and  the  same  subject-matter.  What  this  was  is  proved,  not 
only  by  the  previous  use  of  the  same  or  similar  terms,  but  also  by  the  fact  that,  if 
these  words  had  been  now  intended  to  include  indefinite  public  or  national  claims  of 
the  United  States  Government  against  Great  Britain,  and  not  merely  those  claims  for 
direct  losses  which  had  been  previously  presented  or  notified,  and  any  others  eju^dem 
gcneiis,  it  mnst  of  necessity  have  followed  (according  to  the  suggestions  which  had 
been  made  by  Mr.  Reverdy  Johnson,  and  afterward  by  Mr.  Motley)  that  any  counter 
claims  which  the  Government  of  Great  Britain  might  have  thought  fit  to  advance,  on 
public  or  national  grounds,  against  the  Government  of  the  Unit<id  States,  must  have 
been  in  like  manner  provifled  for.  But  the  only  other  claims  provided  for  were  those 
of  subjects  of  Great  Britain  and  citizens  of  the  United  States. 

In  strict  conformity  with  this  view,  Lord  Granville,  when  enumerating  in  his  instruc- 
tions to  Her  Majesty's  High  Commissioners  (Dth  February,  1H71)  the  principal  sub- 
jects to  which  their  attention  would  be  directed,  described  these  claims  as  "  the  claims 
on  account  of  the  Alabama,  Shenandoah,  and  certain  other  cruisers  of  the  so-styled 
Confederate  States;"  saying,  "  Under  this  head  are  comprised  the  claims  against  Great 
Britain  for  damages  sustained  by  the  depredations  of  the  Alabama,  Shenandoah,  and 
Georgia,  the  vessels  which  wereVurnishetl  on  account  of  the  Confederate  States,  and 
armed  outside  of  British  jurisdiction,  and  the  Florida,  which,  though  built  in  England, 
was  armed  and  et|uipped  in  the  jiort  of  Mobile." 

The  same,  or  the  equivalent  wonls,  therefore,  as  often  as  they  are  used  in  the  Pro- 
tocols of  the  (^omrnisNioners  and  in  the  Treaty  of  Washington  itself,  ought,  upon  ordi- 
nary principles  of  construction,  to  be  understood  as  bearing  the  same  sense.  And  this 
seems  to  be  made  more  clear  by  the  exclusion  from  the  reference  of  any  claims  of  this 
country  or  of  the  people  of  Canada  on  account  of  the  i)roceedings  ofthe  Fenians  in 
the  United  States.    There  might  certainly  have  been  national  claims  of  Great  Britain 
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arising  ont  of  those  proceedings,  (in  addition  to  any  particular  losses  by  Canadian 
subjects,)  which  could  not  possibly  have  been  excluded  ou  any  just  orintelHj^ible  prin- 
ciple, if  indefinite  claims  for  public  or  national  losses  had  been  intended  to  bo  loft  open 
to  the  Governiuent  of  the  Unite<l  States. 

On  a  careful  examination  of  the  language  of  the  Protocols  and  the  Treaty,  nothing 
is  found  at  variance  with  this  conclusion,  while  very  much  is  found  to  contlrni  it. 

The  36th  Protocol,  drawn  up  after  the  Commissioners  had  agreed  upon  all  the  terms 
of  the  Treaty,  for  the  purpose  of  recording  (so  far  as  they  thought  it  neceHsary  or  de- 
sirable) the  history  of  their  proceedings,  begins  by  stating  the  proceedings  at  their 
first  conference,  on  the  8th  March,  1871.  On  that  occasion  the  American  Commis- 
sioners .spoke  (1)  of  the  feeling  of  the  United  States,  "that  they  hml  sustained  a  great 
wrong,  and  that  great  injuries  and  losses  were  inflicted  upon  their  commerce  and  their 
material  interests  by  the  course  and  conduct  of  Great  Britain  during  the  recent  rehtllion  in 
the  United  States  ;"  (2)  of  "  tlie  history  qf  the  Alabama  and  other  cruisers^  which  had  been 
fitted  out,  or  armed,  or  equipped,  or  which  had  received  augmentation  of  force  in 
Gi'eat  Britain  or  in  her  Colonies,  and  of  the  operations  of  those  vessels^  as  showing  (A)  ex- 
tensive direct  losses  in  the  capture  and  destruction  of  a  large  numb4r  of  vessels  mth  their  car- 
goes, and  in  the  heavy  national  expenditure  in  the  pursuit  of  the  cruisers;  and  (B)  indirect 
injury  in  the  transfer  of  a  large  part  of  the  American  commercial  marine  to  the  British  flag, 
in  the  enhanced  payments  of  insurance,  in  the  prolongation  of  the  war,  and  in  the  addition  of 
a  large  sum  to  the  cost  of  the  war  and  the  suppression  of  the  rebellion  ;  and  as  also  showing 
(C)  that  Great  Britain,  by  reason  of  failure  in  the  proper  observance  ot  her  duties  as  a 
neutral,  had  become  justly  liable  for  the  acts  of  those  cruisers  and  their  tendars."  So  far  all 
is  preamble,  and  as  yet  there  is  no  mention  of  claims.  General  injury  to  the  commerce 
and  material  interests  of  the  United  States,  "6j/  the  course  and  conduct  of  Great  Britain,^^ 
direct  losses  by  the  captures  of  the ''Alabama"  and  similar  cruisers,  and  also  (an  item 
now  first  added)  by  the  national  expenditure  in  their  pursuit;  and  indirect  public  injury, 
*' shown  by  the  history  of  those  vessels  and  their  operations,"  are  all  spoken  of;  but 
the  '* /tadi/t/]/,"  expressly  inferred  from  tlie  same  ** history"  against  Great  Britain,  is 
limited  to  "  the  acts  of  those  vessels  and  their  tenders." 

The  American  Commissioners  then  proceed  to  speak  of  "  the  claims  for  the  loss 
and  destruction  of  private  property  which  had  thus  far  been  presented,^'*  as  amounting 
to  about  14,000,000  dollars,  without  interest,  **  which  amount  was  liable  to  be  greatly 
increased  by  claims  which  had  not  yet  been  presented ;"  and,  with  respect  to  the  new 
head  of  dire<;t  losses,  now  for  the*  first  time  mentioned,  they  say  that  '*  the  cost  to 
which  the  Government  had  been  put  iu  pursuit  of  cruisers  could  easily  be  ascertained 
by  certificates  of  Government  accounting  otficers."  Here  the  word  **c/aj«j»"  is  used 
with  respect  to  direct  losses  only,  as  it  had  always  been  used  before,  but  with  notice 
that  dirtict  losses  of  the  Government,  in  pursuit  of  the  vessels  referred  to,  are  now 
meant  to  be  included  in  that  category,  as  well  as  the  losses  of  private  citizens.  And 
then  follow  the  words  :  "  That,  in  the  hope  of  an  amicable  settlement,  no  estimate  was 
made  of  the  indirect  losses,  without  prejudice,  however,  to  the  right  of  indemnification 
on  their  account,  in  the  event  of  no  such  settlement  beiiig  made." 

Here  is  a  clear  waiver  of  the  (assumed)  "right  of  indeninitication"  for  indirect  losses 
iu  the  event  of  "  an  amicable  settlement"  being  made.  The  meaning  of  the  words  "  an 
amicable  settlement"  has  been  already  considered  iu  the  F'rst  Part  of  this  Memoran- 
dum. At  present  the  question  is  as  to  the  meaning  of  the  words  "the  claims  ^eneri- 
cally  known  as  the  *  Alabama'  claims."  If  no  actual  claim  for  these  indirect  losses  had 
been  previously  made,  it  clearly  was  not  ma<le  now  by  treating  it  as  a  reserved  "  right " 
•which  would  or  might  be  insisted  on  in  the  event  of  no  amicable  settlement  being 
arriveil  at.  Still  less  could  it,  by  means  of  any  such  reservation,  be  brought  within 
the  category  of  "  claims"  already  "  generically  known  as  the  *  Alabama'  claims." 

The  next  step  in  the  proceedings  corroborates  this  view.  For,  after  stating  their 
desire  for  an  expression  of  regret  on  the  part  of  Her  Majesty's  Government,  which 
they  obtained,  the  American  Commissioners  then  proposed  "  that  the  Joint  High  Com- 
missioners should  agree  upon  a  sum  which  should  be  paid  by  Great  Britain  to  the 
United  States,  in  satisfaction  of  all  the  claims,  and  the  interest  thereon."  All  the  claims 
are  here  spoken  of;  but  it  can  hardly  be  possible  that,  in  this  proposal,  they  meant  to 
inclmle  indirect  h)sses ;  because  "  the  right  to  indemnitication"  on  that  account  was 
only  to  be  iwserttjd  in  the  event  of  no  amicable  settlement  being  ma<le ;  nor  were 
these  indetinite  claims  such  as,  by  any  possibility,  could  be  regarded  lis  bearing  interest. 

In  the  later  passages  of  this  Prot.ocol,^vhich  relate  to  the  proceedings  rt'snlting  in 
the  retVrence  to  Arbitration,  and  in  the  agreement  as  to  the  three  "  Ktiles,"  no  trace 
occurs  of  any  recurrence  to  the  reserved  "right  of  indemnitication,"  or  to  the  subject 
of  indirect  losses.     "  The  '  Alabama^  claims^'  alone  are  spoken  of. 

In  the  1st  Article  of  the  Treaty  itself,  the  words  "  generically  known,"  &c.,  so  far  as 
they  did'er  from  other  forms  of  uxpression  previously  ns«Kl  iu  re.spect  of  the  same  sub- 
ject, dill'er  only  by  detlning  that  subject  with  greater  accuracy,  so  as  more  pointedly 
to  exclinle  indirect  losses. 

"Generically  "  is  an  adverb  of  classification,  with  reference  to  the  natm!^of  the  aiih- 
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Ject-matter  itself.  Claims  for  direct  losses,  by  the  acts  of  a  particalar  class  of  yessels, 
or  by  a  detiuite  expenditure  for  the  prevention  of  these  acts,  are,  in  their  natnre.  of  the 
same  category  or  genus ;  and  it  is  the  very  fact  of  their  being  capable  of  being  directly 
connected  with  the  acts  of  those  vessels,  as  an  effect  with  its  cause,  which  makes  them 
so.  Indirect  public  losses,  to  which  many  concurrent  causes  may  have  contributed  (as, 
with  respect  to  those  now  in  question,  is  clearly  demonstrated  by  Mr.  Sumner's  speech, 
and  Mr.  Thornton's  observations  upon  it,  and  also  by  Lord  Clarendon's  memorandum 
of  the  6th  November,  1869,)  are  different  in  their  kind,  and  open  up  much  wider,  and 
wholly  different,  fields  of  inquiry. 

The  Vllth  and  Xth  Articles  of  the  Treaty  appear  also  id  be  irreconcilable  with  any 
other  view  of  the  "  Claims"  referred.  The  Arbitrators  are  to  *'  first  determine, a«  to 
each  vessel  separately ^  whether  Great  Britain  has,  by  any  act  or  omission^  failed  to  fulfill  any 
of  the  duties,"  &c. ;  and  "  shall  certify  the  fact  as  to  each  of  the  said  vessels."  This  in- 
quiry is  a<ldressed,  and  is  limited,  to  certain  impyted  *'  acts  or  omissions  "  of  this  conn- 
try,  not  as  to  any  other  matters,  but  as  to  aaofe,  separately^  of  certain  vessels.  The 
Arbitrators,  if  they  should  find  ^*  that  Great  Britain  has  failed  to  fulfill  any  duty  or 
duties  as  aforesaid^"  have  power  to  ^'  award  a  sum  in  gross  to  he  paid  by  Great  Britain  to  the 
United  States /or  all  the  daitns  r^erred."  But  the  power  of  awarding  a  sum  in  gross 
cannot  enlarge  or  alter  the  category  of  the  claims  referred,  or  the  scope  of  the  in- 
quiry ;  the  foundation  of  such  an  award  must  be  some  particular  failure  of  duty,  con- 
sidered by  the  Arbitrators  to  have  been  established  against  Great  Britain,  by  some  acts 
or  omissions  as  to  some  particular  vessels  or  vessel ;  and  the  sum  awarded  can  only  be 
in  respect  of  damages  resulting  from  such  failure  of  duty,  as  to  such  particular  ves- 
sels or  vessel.  If  tne  Arbitrators  should  "  find  that  Great  Britain  has  failed  to  fulfill 
any  duty  or  duties  as  aforesaid^"  but  do  not  award  a  sum  in  gross,  a  Board  of  Assessors 
is  then  '^  to  ascertain  and  determine  what  claims  are  valid  and  what  amount  or  amounts 
shall  be  paid  by  Great  Britain  to  the  United  States,  on  acootuit  of  the  liability  arising 
from  such  failure  as  to  each  vessely  according  to  the  extent  of  such  liability  as  decided  by 
the  Arbitrators."  It  seems  impossible  that  power  can  have  been  given  to  the  Arbi- 
trators to  award  a  sum  in  gross  for  claims  not  severable  as  to  each  vessel,  and  which, 
therefore,  the  Assessors,  when  dealing  with  the  case  of  each  vessel  in  detail,  could  not 
entertain  or  allow. 

II.  The  second  question,  viz,  what  vessels  are  described  by  the  words  "  the  sevei'ol 
vessels  which  have  given  rise  to  the  claims  generically  known  as  the  '  Alabama  claims,'" 
admits  of  being  more  concisely  treated. 

Until  Mr.  Seward's  dispatch  to  Lord  Stanley,  of  the  27th  Angust,  1866,  the  "  Ala- 
bama," "Florida,"  "Georgia,"  and  "  Shenandoah"  were  the  only  particular  vessels  in 
respect  of  whose  acts  any  claims  had  been  made.  With  respect  to  more  general  com- 
plaints of  the  same  character,  Mr.  Adams,  in  his  letter  to  Lord  Russell  of  tho7fh  April, 
1863,  referred  only  to  vessels  "  supplied  from  the  ports  of  the  United  Kingdom,"  adding, 
"  So  far  us  I  am  aware,  not  a  single  vessel  has  been  engaged  in  these  depredations  ex- 
cepting such  as  have  been  so  furnished.  Unless,  indeed,  I  might  except  one  or  two 
passenger  steamers  belonging  to  persons  in  New  York,  forcibly  taken  possession  of 
while  at  Charleston  in  the  neginning  of  the  war,  feebly  armed,  and  very  quickly  ren- 
dered useless  for  any  aggressive  purpose."  In  his  letter  of  the  20th  May,  1865,  when 
recapitulating  his  former  complaints,  he  mentioned  under  this  head,  only  "  the  issue 
from  British  ports  of  a  number  of  British  vessels,"  by  which  a  large  amount  of  Ameri- 
can property  had  been  destroyed ;  the  action  of  these  British  built,  manned,  and  armed  ves- 
sels ;  the  ravages  committed  by  armed  steamers,  ^fted  out  from  the  ports  of  Great  Brit- 
ain ;"aiid  "  the  issue  of  all  the.  depredating  vcsnelsfrom  British  ports  with  British  seamen, 
and  with,  in  all  respects  but  the  presence  of  a  few  men  acting  as  officers,  a  purely  British 
character." 

Mr.  Seward,  in  his  dispatch  of  the  27th  August,  1866,  (as  has  been  already  seen,) 
spoke  of  *' depredations  upon  our  commercial  marine,  committed  by  the  'Sumter,'  the 
^Alabama,'  the  'Florida,'  the  'Shenandoah,' aMdo^/i«*«/iip«o/ war,  which  were  built,  manned, 
armed,  equipped^  and  fitted  out  in  Bntish  ports,  and  dispatched  therefrom  by  or  through  the 
agency  of  British  subjects,  and  which  were  harbored,  sheltered,  provided,  and  furnished, 
as  occasion  required,  during  their  devastating  career,  in  ports  of  the  realm,  or  in  ports 
of  British  Colonies  in  nearly  all  part^  of  the  globe." 

As  the  "Sumter"  was  (notoriously)  not  built,  manned,  armed,  equipped,  or  fitted  out 
in  any  British  port,  or  dispatched  therefrom  by  or  through  the  agency  of  any  British 
subjects.  Lord  Stanley  thought  that  this  wa^  a  casual  and  unintentional  error,  and 
pointed  it  out  to  Mr.  Seward  (through  Sir  F.  Bruce)  as  such ;  especially  as  the  "  Greorgia," 
in  reSpect  of  which  vessel  particular  claims  were  scheduled  to  Mr.  Seward's  dispatch, 
was  not  named  therein ;  while  no  such  claims  were  scheduled  in  respect  of  the 
"Sumtf>r"orof  any  other  ships,  except  the  "Alabama,"  "Shenandoah,"  "Georgia," 
and  "  Florida."  Mr.  Seward,  as  has  been  already  seen,  justified  himself  (12th  January, 
1867)  as  "substantially  correct,"  on  the  ground  that  the  "Sumter"  had  received  certain 
hospitalities  in  the  British  ports  of  Trinidad  and  Gibraltar,  and  had  been  sold  to  British 
subjects  at  Gibraltar  and  afterward  received  at  Liverpool.  ^  , 
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As  this  was  the  first  occasion,  so  it  was  also  the  last,  on  which  mention  was  made  of 
any  ship  or  ships,  not  alleged  to  have  been  fitted  out,  armed,  equipped,  or  manned  in 
any  British  port,  but  which  had  merely  been  allowed  to  receive  limited  supplies  of  coal 
or  other  necessaries  in  British  waters,  as  coming  within  the  category  of  vessels  whose 
acts  could  be  made  the  foundation  of  claims  against  Great  Britain.  The  words  ^Hhe 
vessels  which  have  given  rise  to  the  claims  generically  known  as  the  Alabama  claims" 
cannot  possibly  be  extended  to  vessels  of  this  character,  unless  it  be  on  the  ground 
of  this  one  mention  of  the  '*  Sumter"  in  the  context  which  has  been  cited  in  these  two 
letters  of  Mr.  Seward.  In  the  "  Case,"  however,  presented  on  the  part  of  the  American 
Government  under  the  Treaty,  damages  are  claimed  in  respect  of  five  vessels  (*'  Sumter," 
"Nashville,"  ** Retribution,"  ** Tallahassee,"  '* Chickamauga,")  which  were  in  every 
sense  American ;  and  which  are  not  alleged  to  have  been  built,  fitted  out,  armed, 
'  equipped,  or  manned  in  any  part  of  the  British  dominions ;  and  in  the  7th  volame 
of  the  Appendix  to  that  "Case,"  further  claims  of  the  like  character  appear  to  bo  made 
in  respect  of  the  acts  of  two  other  similar  vessels,  ("Boston"  and  "Sallie.") 

It  may  be  here  observed  that,  by  the  general  list  of  claims  filed  in  the  State  Depart- 
ment of  the  United  States,  besides  these  vessels,  not  less  than  eight  other  American 
ships  ("Calhoun,"  "Echo,"  "Jeff  Davis,"  "Lapwing,"  "Savannah,"  "St.  Nicholas," 
"Winslow,"  "York,")  in  respect  of  whose  acts  no  claim  is  now  made  against  Her 
Majesty's  Government,  appear  to  have  been  also  engaged  in  belligerent  naval  opera- 
tions on  the  part  of  the  Confederate  States,  which  resulted  in  the  destruction  of  ships 
and  other  property  belonging  to  citizens  of  the  United  States. 

When  Lord  Stanley  (24th  May,  1867)  spoke  of  "  the  proceeding's  of  the  *  Alabama ' 
and  vessels  of  thai  clasSy"  and  (10th  September,  1867)  of  "  claims  arising  out  of  the  depre- 
dations of  the  *  Alabama,'"  and  ^*  of  vessels  of  the  like  character;"  when  Mr.  Reverdy 
Johnson  (25th  March,  1869)  spoke  of  the  possible  public  claim  of  the  United  States 
Government,  as  resnlttng  (inter  aUa)  "from  the  fitting  out  of  the  ^ Alabama^  and  other 
similar  vessels  in  Her  Majesty's  ports,  and  from  their  permitted  entrance  into  other  ports;" 
when  Mr.  Fish  (25th  September,  1869)  spoke  of  the  destruction  of  American  commerce 
"  by  rebel  cruisers  fitted  out  in  the  ports  of  Great  Britain,"  and  injury  "  by  suffering  the  fitting  out 
of  rebel  cruiserSj  or  by  the  supply  of  ships,  arms,  and  munitions  of  war  to  the  Confederates ;" 
when  Mr.  Motley  (23d  October,  1869)  spoke  of  "  the  destruction  of  American  commerce 
by  cruisers  of  British  origin  carrying  the  insurgent  flag ;"  it  is  clear  that  they  did  not  in- 
clude, or  mean  to  include,  as  if  belonging  to  one  and  the  same  category  of  vessels,  ships 
alleged  to  be  of  British  origin,  and  ships  of  American  origin,  with  the  fitting  out  or 
equipment  of  which  British  subjects  had  been  in  no  wav  concerned. 

In  Lord  Granville's  instructions  to  Her  Majesty's  High  Commissioners,  it  is  also  plain 
that  the  former  class  of  vessels  alone  is  contemplated.  In  the  narrative  of  the  proceed- 
ings of  the  8th  March,  1871,  contained  in  the  36th  Protocol,  it  seems  equally  clear  that 
the  United  States  Commissioners  had  also  the  same  class  of  vessels  in  view ;  for  they 
spoke  of  "  the  history  of  the  Alabama  and  other  cruisers  which  had  been  fitted  out,  or  armed,  or 
equipped,  or  which  had  received  augmentation  of  force  in  Great  Britain  or  in  her  colonies  ;** 
and  they  expressed  a  hope  "  that  the  British  Commissioners  would  be  able  to  place  upon 
record  an  expression  of  regret  by  Her  Majesty's  Government  for  the  depredations  com- 
mitted by  the  vessels  whose  acts  were  now  under  discussion."  Her  Majesty's  Commissioners 
(on  a  later  day)  replied  "  that  they  were  authorized  to  express,  in  a  friendly  spirit, 
the  regret  felt  by  Her  Majesty's  Government /or  </ie  escape,  under  whatever  circumstances, 
of  the  *  Alabama*  and  other  v&isels  from  British  ports,  and  for  the  depreciations  committed 
by  them  /"  which  expression  of  regret  was  accepted  by  the  American  Commissioners  as 
"  very  satisfactory.'' 

In  the  first  Article  of  the  Treaty  itself,  the  expression  of  Her  Majesty's  regret,  in 
these  identical  words,  immediately  precedes  the  agreement  of  reference  by  which  the 
claims  referred  are  described  as  *^  growing  out  of  acts  committed  by  the  aforesaid  vessels." 

The  necessary  conclusion  appears  to  be  that  the  vessels  intended  to  be  referred  to  in 
the  Treaty  were  only  such  as  could,  in  goml  faith,  be  alleged  to  have  been  fitted  out, 
or  armed,  or  equipped,  or  to  have  received  an  augmentation  of  force  in  some  part  of  the 
British  dominions — the  three  Rules  in  the  Vlth  Article  of  the  Treaty  beinff,  of  course, 
material  to  be  regarded  in  determining  all  questions  of  fact  in  any  case  alleged  to  be 
of  this  nature.  The  "Sumter,"  "Nashville,"  and  otherships  above  mentioned  have  never 
been  alleged  to  come  within  any  of  the  terms  of  this  description,  unless,  indeed,  it  is 
now  meant  to  be  said  that  the  permission  to  any  Confederate  vessel  to  obtain,  in  a 
British  port,  such  limited  supplies  of  coal  as  were  permitted  to  both  the  belligerent 
parties  by  Her  Majesty's  regulations  ought  to  be  deemed  an  improper  "  augmentation 
of  the  force"  of  such  vessel  within  the  meaning  of  the  second  Rule. 

III.  The  solution  of  the  third  question,  viz,  what  claims  are  described  by  the  words 
"  all  the  said  claims,  growing  out  of  acts  committed  by  the  aforesaid  vessels,  and  generically 
known  as  the  Alabama  claims,"  (being  the  words  in  which  the  subject-matter  of  the  ref- 
erence to  arbitration  agreed  upon  is  defined,)  has  been  anticipated  by  the  conclusions 
already  arrived  at.  It  may  be  added,  however,  that  the  words  "  growing  out  of  acts 
committed  by  the  afgresaid  vessels "  cannot,  without  forcing  them  altogether  beyond 
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their  fair  aud  natural  sense,  be  applied  to  claims  for  indirect  losses,  not  resniting  from 
any  particular  acts  commitled  by  any  particular  ship  or  ships,  but  alleged  to  result  (so 
far  as  they  may  be  referable  at  all  to  naval  or  maritime  causes)  from  the  very  existence 
on  the  high  seas  of  a  naval  force  belonging  to  the  Confederate  States,  aud  recognized 
by  Great  Britain  and  other  neutral  powers  as  having  a  belligerent  character  and  bellig- 
erent rights.  If  the  Confederate  States  had,  in  fact,  procured  all  their  cruisers  from 
British  sources,  this  criticism  would  still  hold  good  ;  much  more  when  several  (in  fact 
a  considerable  majority  in  number)  of  the  cruisers  actually  employed  by  them,  and  by 
which  losses  wore  inflicted  on  Uuited  States  citizens,  were  otherwise  procured. 


PART  III. 
On  the  amount  of  the  claims  for  indirect  losses, 

"  The  claims  as  stated  by  the  American  Commissioners  may  be  classified  as  follows : 

"1.  The  claims  for  direct  losses  growing  out  of  the  destruction  of  vessels  aud  their 
cargoes  by  the  insurgent  crnisers. 

"2.  The  national  expenditures  in  the  pursuit  of  those  cruisers. 

"  3.  The  loss  in  the  transfer  of  the  American  commercial  marine  to  the  British 
flag. 

"  4.  The  enhanced  payments  of  insurance. 

"  5.  The  prolongation  of  the  war  aud  the  addition  of  a  large  sum  to  the  cost  of  the 
war  and  the  suppression  of  the  rebellion. 

"  So  far  as  these  various  losses  and  expenditures  grew  out  of  the  act«  committed  by 
the  several  cruisers,  the  United. States  are  entitled  to  ask  compensation  aud  remuuera- 
tion  therefor  before  this  Tribunal." — (Uuited  States  Case,  p.  469.) 

Mr.  Fish  observ^es  that  "an  extravagant  measure  of  damages"  has  been  supposed, 
not  only  by  tlie  British  press,  but  also,  *'  most  unaccountably,"  by  some  of  the  states- 
men of  this  country,  to  be  sought  through  the  claim  for  compensation  on  account  of 
indirect  damages.  It  will,  therefore,  be  well  to  present,  from  Uuited  States  authority, 
some  part  of  the  evidence  which,  in  the  absence  of  explanation  or  retraction,  has  led 
to  this  conception.  Undoubtedly  the  Case  (p.  476)  disclaims  an  accurate  estimate ; 
but  it  supplies  materials  which  cannot  fail  to  suggest  the  appropriate  conclusion. 
They  are  as  follows : 

From  the  4th  of  July,  1863,  Great  Britain  is  declared  to  have  been  "the  real 
anthor  of  the  woes  "  of  the  American  people,  (p.  479.)  From  this  time  "  the  war  was 
prolonged  for  the  purpose  "  of  maintaining  offensive  operations  "  through  the  cruisers," 
hbid.)  Aud  the  arbitrators  are  accordingly  called  upon  "  to  determine  whether 
Great  Britain  ought  not  in  equity  to  re-imburse  to  the  United  States  the  ex- 
penses thereby  entailed  upon  them,"  (ibid.)  Ou  all  these  points,  the  Case  pro- 
ceeds to  state,  the  evidence  "  will  euable  the  Tribunal  to  ascertain  aud  determine  the 
amount."  To  this  amount  interest  is  to  be  added  up  to  the  day  when  the  compensation 
is  payable,  within  twelve  mouths  after  the  award,  (p.  460.)  The  rate  of  interest  in  New 
York  is  7  per  cent.,  {ibid.;)  aud  **the  United  States*  make  a  claim  for  interest  at  that 
rate"  from  July  1,  1863,  "  as  the  most  equitable  day."  The  interest,  therefore,  !s  to 
be  charged  at  7  percent,  for^a  period  of  from  ten  to  eleven  years. 

It  may  be  presumed  to  bo  incapable  of  dispute  that  more  than  half  the  expenses  of 
the  war  were  incurred  after  the  first  of  July,  1863.  What  was  the  sum  total  of  those 
expenses  ?  Upon  this  point  there  is,  in  a  form  generally  if  not  precisely  appropriate, 
official  evidence  from  America.  In  the  Report  of  the  Special  Cdhimissioner  of  the 
Revenue  for  1869,  (p.  vi,)  they  are  stated  at  9,095,000,000  dollars,  including  1,200,000,000 
dollars  for  the  suspension  of  Industry.  Of  this  amount  2,700,000,000  are  set  down  to  the 
Confederates. 

ThuM  it  ai)pears  that  the  Case  does  not  go  beyond  the  truth  (so  far  as  this  head  of 
damage  is  concerned)  in  stating  that  the  Arbitrators  would  find  the  materials  suffi- 
ciently supplied  for  estimating  the  amount  which  "in  equity"  Great  Britain  ought  to 
pay.  It  may  indeed  bo  said  that  the  amount,  suggested  by  the  passages  and  facts  to 
which  reference  is  made,  forms  an  incredible  demand.  But,  in  perusing  and  examin- 
ing this  Case,  the  business  of  Her  Majesty's  Government  lias  been  to  deal,  not  with 
any  abstract  rule  of  credibility,  but  with  actual,  regular,  and  fonnal  pleas,  stated  and 
lodged  against  Great  Britain  on  behalf  of  one  of  the  greatest  nations  of  the  earth.  Is 
it,  then,  **  most  unaccountable,"  in  view  of  the  evidence  as  it  stands,  that  the  press 
aud  that  statesmen  of  this  country  should  have  formed  the  idea  that  "an  extravagant 
measure  of  damages"  was  soughtby  the  Government  of  the  United  States  ? 
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It  appears  from  the  dispatch  of  Mr.  Fish  that  no  such  idea  has  ever  heen  entertained 
hy  that  Government.  Having  this  authentic  a^ssurance  so  supplied,  it  may  be  deemed 
little  material  to  inquire  whether  on  this  important  matter  the  language  of  the  Case 
has  been  misunderstood  by  Her  Majesty's  Government,  or  whether  it  is  now  disavowed. 
If,  however,  it  has  been  misconstrued,  the  misconstruction  undoubtedly  has  not  been 
coulined  to  England,  but  has  been  largely  shared  by  writers  on  the  Continent  of 
Europe. 

Were  this  Government  indeed  prepared  to  acquiesce  in  the  submission  of  these 
claims,  it  would  still  remain  to  ask  in  what  way  the  Government  of  the  United  States 
proposed  to  guard  against  the  acceptance  by  the  Arbitrators  of  those  enormous  estimates 
which,  taken  without  authoritative  comment,  the  language  of  the  Case  suggests.  But 
it  is  scarcely  necessary  to  observe  that  the  question  of  more  or  less  in  this  matter  is 
entirely  distinct  from  the  question  of  principle  on  which  the  statements  and  arguments 
of  Her  Majesty's  Government  are  founded. 


flnclosure  3  in  No.  13.] 
General  Sckenck  to  Earl  Granville. 

Legation  of  the  United  States, 

London,  21«<  March,  1872. 

My  Lord  :  At  a  very  late  hour  last  night  I  received ^our  Lordship's  note  of  the  date, 
of  yesterday,  informing  n>e  that  you  had  laid  before  your  colleagues  the  copy  of  Mr. 
Fish's  dispatch  to  me  of  the  27th  ultimo,  of  which  I  furnished  you  a  copy  on  the  14th 
instant. 

I  have  also  received,  at  half  past  four  o'clock  to-day,  a  printed  copy  of  a  memoran- 
dum, which  you  refer  to  in  the  note  as  being  inclosed,  and  which  you  request  to  have 
read  and  considered  as  part  of  that  communication,  being  intended,  as  you  inform  me, 
to  explain  to  the  United  States,  more  fully  than  can  be  done  in  the  form  of  a  letter, 
and  as  Her  Majesty's  Government  is  anxious  to  do,  the  considerations  which  caused 
them  to  hold  the  belief  at  the  time  of  the  ratification  of  the  Treaty  that  a  waiver  had 
been  made  of  the  claims  for  indirect  damages. 

Having  informed  me  that  Her  Majesty's  Government,  recognizing  with  pleasure  the 
assurance  of  the  President  that  he  sincerely  desire>8  to  promote  a  firm  and  abiding 
friendship  between  the  two  countries,  and  being  animated  bj*^  the  same  spirit,  ghwlly 
avail  themselves  of  the  invitation  which  you  say  my  Government  appears  to  have 
given,  that  they  should  state  the  reasons  which  induce  them  to  make  the  declaration 
contained  in  your  note  of  the  IJd  ultimo,  you  rfdd  that  those  reasons  were  purposely 
omitted  at  that  time  in  the  hope  of  obtaining,  without  any  controversial  discussion, 
the  assent  thereto  of  the  Government  of  the  United  States. 

Your  Lordship  then  proceeds,  in  reply  to  Mr.  Fish's  note,  to  discuss  the  whole  ques- 
tion of  the  right  of  the  United  States,  under  the  provisions  of  the  Treaty,  to  put  for- 
ward in  their  Case  presented  at  Geneva  their  claims  for  indirect  losses  and  damages, 
and  to  state  the  grounds  for  your  denial  of  such  right  and  the  arguments  by  which 
that  denial  is  sought  to  be  sustained. 

And  your  Lordship  closes  this  full  and  long  statement  of  views  and  arguments  by 
expressing  the  confident  feeling  of  Her  Majesty's  Government  that  they  have  laid  be- 
fore the  President  ample  proof  that  the  conclusion  which  was  announced  in  your  note 
of  the  3d  of  February,  and  by  which  you  think  it  is  hardly  necessary  to  say  they  ad- 
here, cannot  be  shaken. 

This  c«incIusion  I  understand  to  be  that  "  Her  Mtyesty's  Government  hold  that  it  is 
not  within  the  province  of  the  Tribunal  of  Arbitration  at  Geneva  to  decide  upon  the 
claims  for  indirect  losses  and  injuries  put  forward  by  the  United  States." 

Almost  every  moment  of  available  time  since  the  receipt  of  your  Lordship's  note  has 
been  occupied  with  the  copying  of  it,  in  order  that  I  may  be  able  to  transmit  it  in  time 
to  overtake  at  Queenstown  the  mail  steamer  which  leaves  Liverpool  to-day.  I  there- 
fore make  my  acknowledgmeutof  the  delivery  of  your  communication  brief,  and  hasten 
to  forward  it  to  my  Government  at  home,  that  it  may  have,  with  the  least  i)ossible 
delay,  the  attention  and  answer  from  there  which  it  may  be  thought  to  require. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

ROBT.  C.  SCHENCK. 
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Ko.  14. 

Oeneral  Schenck  to  Mr.  Fish. 

[Telegram.] 

London,  Ist  Aprils  1872. 
Have  you  any  objection  to  British  Government  filing  Counter  Caae, 
without  prejudice  to  their  position  in  regard  to  consequential  damages! 
Eeceived  at  9.40  a.  m. 

SCHENCK. 


No.  15. 

Mr.  Fish  to  Oeneral  Schenck. 

[Telegram.] 

Washington,  April  2, 1872. 
We  understand  the  British  Government  is  bound  to  file  Counter-Case, 
and  that  their  so  doing  will  not  prejudice  any  position  they  have  t^ken, 
nor  affect  any  position  of  this  Government.    The  rights  of  both  parties 
will  be  the  same  after  filing  as  before. 
Is  the  inquiry  made  at  their  request! 

FISH. 


No.  16. 

Mr.  Fish  to  Oeneral  Schenck. 

No.  181.]  Department  of  State, 

Washington,  April  16,  1872. 

Sir:  I  have  given  very  careful  attention  to  the  note  of  the  20th 
March,  addressed  to  you  by  Earl  Granville,  professing  to  state  the 
reasons  which  induced  Her  Majesty's  Government  to  make  the  declara- 
tion contained  in  his  previous  note  to  you  of  3d  February,  that,  in  the 
opinion  of  Her  Majesty's  Government,  it  is  not  within  the  province  of  the 
Tribunal  of  Arbitration  at  Geneva  to  decide  upon  the  claims  for  indirect 
losses  and  injuries  put  forward  in  the  Case  of  the  CTnited  States. 

His  Lordship  declares  this  statement  to  be  made  upon  the  invitation 
which  this  Government  appears  to  have  given.  I  should  regret  that 
what  was  intended  only  as  a  courteous  avoidance  of  the  naked  presenta- 
tion of  a  directly  opposite  opinion  to  that  which  had  been  expressed  oii 
behalf  of  the  British  Government,  unsustained  by  any  reasons,  should 
have  subjected  His  Lordship  to  the  necessity  of  an  elaborate  reply.  It 
was  not  the  desire  of  this  Government  to  invite  any  controversial  dis- 
cussion, nor  have  they  now  any  wish  to  enter  upon  or  continue  such  dis- 
cussion. 

Some  remarks,  however,  appear  in  the  note  of  His  Lordship  which 
seem  to  require  a  reply. 

It  opens  with  a  seeming  denial  of  the  accuracy  of  my  assertion  that 
claims  for  indirect  losses  and  injuries  are  not  put  forward  for  the  first 
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time  in  the  "Case''  presented  by  this  Government  to  the  Tribunal  at 
Geneva — that  for  yeara  they  have  been  prominently  and  historically  part 
of  the  "  Alabama  claims" — ^and  that  incidental  or  consequential  damages 
were  often  mentioned  as  included  in  the  accountability. 

It  cannot  be  supposed  that  His  Lordship  intends  more  than  to  say  that 
the  claims  for  indirect  or  national  losses  and  injuries  were  not  "formu- 
lated" by  this  Government,  and  the  amount  thereof  set  forth  in  detail 
and  as  a  specific  demand,  for  he  admits  that  on  the  20th  November, 
1862,  within  a  few  weeks  after  the  "Alabama"  had  set  out  on  her 
career  of  pillage  and  destruction,  Mr.  Adaois  suggested  the  liability  of 
Great  Britain  for  losses  other  than  those  of  individual  sufferers.  In  his 
note  of  that  date  to  Lord  liussell,  Mr.  Adams  stated  that  he  was  in- 
structed by  his  Government  to  "solicit  redress  for  the  national  and 
private  injuries  already  thus  sustained." 

On  the  19th  February,  1803,  Mr.  Seward  instructed  Mr.  Adams  that 
"  this  Government  does  not  think  itself  bound  in  justice  to  relinquish  its . 
claims  for  redress  for  the  iniuries  which  have  resulted  from  the  fitting 
out  and  dispatch  of  the  Alabama  in  a  British  port^ 

As  the  consequences  of  this  fitting  out  began  to  develop  themselves, 
and  their  effects  in  encouraging  the  rebellion  became  manifest,  Mr. 
Adams,  in  an  interview  with  Lord  Kussell,  indicated  them  (as  described 
by  tlje  latter  in  a  letter  to  Lord  Lyons  under  date  of  27th  March,  1803) 
as  "  a  manifest  conspiracy  in  this  country  (Great  Britain)  to  produce  a 
state  of  exasperation  in  America,  and  thus  bring  on  a  war  with  Great 
Britain,  tcith  a  view  to  aid  the  Confederate  cavseP 

In  a  note  dated  April  7,  1805,  addressed  to  Lord  Russell,  Mr.  Adams, 
after  complaining  of  the  hostile  policy,  pursuant  to  which  the  cruisers 
were  fitted  out,  says,  "  That  policy  I  trust  I  need  not  point  out  to  your 
Lordship  is  substantially  the  destruction  oftlie  whole  mercantile  navigation 
belonging  to  the  people  of  the  United  States/"  "  It  may  thus  be  fairly 
assumed  as  true  that  Great  Britain^  as  a  national  power^  is^  in  point  of 
fact^  fast  acquiring  the  entire  maritime  commerce  of  the  United  States.''^ 

That  Lord  Russell  regarded  this  as  the  foundation  of  a  claim  for  dam- 
ages for  the  transfer  of  the  commercial  marine  of  the  United  States  to 
the  flag  of  Great  Britain  is  apparent,  in  his  reply  to  Mr.  Adams,  under 
date  of  May  4, 1805,  when  he  says:  "I  can  never  admit  that  the  duties 
of  Great  Britain  toward  the  United  States  are  to  be  measured  by  the 
losses  which  the  trade  and  commerce  of  the  United  States  may  have 
sustained." 

Again,  on  the  20th  May,  1805,  Mr.  Adams,  writing  to  Lord  Russell, 
distinctly  names  indirect  or  consequential  losses.  His  language  is, "  that, 
in  addition  to  this  Jirec^ injury,  the  aetion  of  these  British-built,  manned, 
and  armed  vessels  has  had  the  indirect  effect  of  driving  from  the  sea  a 
large  portion  of  the  commercial  marine  of  the  United  States,  and  to  a 
corresponding  extent  enlarging  that  of  Great  Britain;"  that  "inju- 
ries thus  received  are  of  so  grave  a  nature  as  in  reason  and  justice  to 
constitute  a  valid  claim  for  reparation  and  indemnifi^^ation.^  In  the  same 
note  he  says,  "  The  very  fact  of  the  admitted  rise  in  the  rates  of  insurance 
on  American  ships  only  brings  us  once  more  back  to  look  at  the  original 
cause  of  all  the  trouble." 

It  is  difficult  to  imagine  a  more  definite  statement  of  a  purpose  to 
require  indemnification. 

On  the  14th  February,  1866,  after  the  presentation  of  the  above-recited 
complaints,  Mr.  Seward,  writing  to  Mr.  Adams,  said :  "  There  is  not  one 
member  of  this  Government,  and,  so  far  as  I  know,  not  one  citizen  of 
the  United  States^  who  expects  that  this  country  will  waive,  in  any 
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case,  the  demand  that  we  have  heretofore  made  upon  the  British  Gov- 
ernment for  the  redress  of  wrongs  committed  in  violation  of  international 
law.'^ 

And  again,  on  the  2d  May,  1867,  Mr.  Seward  writes  to  Mr.  Adams: 
"As  tfie  case  now  stands,  the  injuries  by  which  the  United  States 
are  aggrieved  are  not  chiefly  the  actual  losses  sustained  in  tfie  sevei'al 
depredations^  but  the  first  unfriendly  or  wrongful  proceeding,  of  which 
they  are  but  the  consequences." 

His  Lordship  also  admits  the  mention,  by  Mr.  Reverdy  Johnson,  in 
March,  18G9,  of  a  "claim  for  national  losses,"  which  Lord  Clarendon,  ia 
a  paper  published  in  the  British  Parliamentary  Papers,  "North  Amer- 
ica, No.  1,  1870,"  page  18,  defines  "  national  indirect,  or  constructive 
claims." 

On  15th  May,  1860, 1  instructed  Mr.  Motley  that  this  Government,  in 
"rejecting  the  recent  Convention,  abandons  neither  its  oicn  claims  nor 
those  of  its  citizens." 

Lord  Clarendon,  in  a  dispatch  of  June  10,1869,  to  Mr.  Thornton,  men- 
tioned that  Mr.  Motley  had  assigned,  among  the  causes  which  led  to  the 
rejection  of  the  Johnston-Clarendon  treaty,  that  the  "  Convention  was 
objected  to  because  it  embraced  only  the  claims  of  individuals,  and  had 
no  reference  to  those  of  the  two  Governments  on  each  other." 

On  25th  September,  1809,  writing  to  Mr.  Motley,  I  said  :  "The  num- 
ber of  ships  thus  directly  destroyed  amounts  to  nearly  two  hundred,  and 
the  value  of  the  property  destroyed  to  many  millions.  Indirectly  the 
effect  was  to  increase  the  rate  of  insurance  in  the  United  States,  and  to 
take  away  from  the  United  States  its  immense  foreign  commerce^  and  to 
transfer  this  to  the  merchant-vessels  of  Great  Britain."  "  We  complain 
of  the  destruction  of  our  merchant  marine  by  British  ships."  "The 
President  is  not  yet  prepared  to  speak  of  the  reparation  which  he  thinks 
due  by  the  British  Government  for  the  Inrger  account  of  the  vast  national 
injuries  it  has  inflicted  on  the  United  States." 

In  the  same  instruction  I  also  wrote  what  seems  pertinent  to  the  pres- 
ent phase  of  the  question  between  the  two  Governments:  "When  one 
power  demands  of  another  the  retlress  of  alleged  wrongs,  and  the  latter 
entertains  the  idea  of  arbitration  as  the  means  of  settling  the  question, 
it  seems  irrational  to  insist  that  the  arbitration  shall  be  a  qualified  or 
limited  one." 

Lord  Clarendon  wrote  to  Mr.  Thornton,  on  6th  November,  1869,  that 
he  was  officially  imformed  by  Mr.  Motley  that  while  the  President  at 
that  time  abstained  from  pronouncing  on  the  indemnities  due  for  the 
destruction  of  private  property,  he  also  abstained  from  speaking  "of  the 
reparation  which  he  thinks  due  by  the  British  Government  for  the 
larger  account  of  tJie  vast  national  injuries  it  has  inflicted  on  the  United 
States." 

Lord  Clarendon,  in  some  "observations"  on  my  note,  (Blue  Book, 
North  America,  No.  1, 1870,  page  13  et  seq.,)  dwelt  at  length  on  my  alle- 
gation of  national  or  indirect  injuries,  and  characterized  them  as 
^'claimSj'^  and  resisted  them  as  such.  And  in  an  instruction  to  Mr. 
Thornton,  of  12th  January,  1870,  he  recognizes  the  paper  as  relating  to 
the  "Alabama  claims."  (Blue  Book,  North  America,  No.  1,  1870, 
page  20.) 

It  cannot  be  denied  that  these  public  or  national  claims  (now  called 
"indirect")  were  prominently  before  the  Senate  of  the  United  States 
when  the  Convention  of  14th  January,  1869,  was  under  advisement  in 
that  body,  nor  that  they  were  subsequently  actively  canvQ3sed  before 
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tbe  people  of  both  countries,  and  especially  by  the  press  of  Great 
Britain. 

It  is  equally  indisputable  that  in  my  note  to  Mr.  Motley,  of  Septem- 
ber 25,  1869,  to  which  Lord  Clarendon  replied,  there  was  presented 
the  reparation  which  the  President  thought  '*  due  by  the  British  Gov- 
ernment for  tbe  vast  national  injuries  it  bad  inflicted  on  the  United 
States." 

The  36th  Protocol  of  the  Joint  High  Commission  shows  that  the  indi- 
rect losses  were  distinctly  presented  to  the  notice  of  the  British  Com- 
missioners in  the  very  beginning  of  the  negotiations  on  the  subject,  and 
that  they  remained  unchallenged  to  the  signing  of  the  treaty. 

At  every  stage,  therefore,  of  the  proceedings,  from  November,  1862, 
when  Mr.  Adams  "solicited  redress  for  the  ^national  injuries  sus- 
tained," to  the  date  of  the  Treaty,  this  Government  has  kept  before  that  of 
Great  Britain  her  assertion  of  the  liability  of  the  latter  for  what  are 
now  termed  the  "  indirect  injuries." 

The  Piesident  now  learns  for  the  first  time,  and  with  surprise,  that 
Her  Majesty's  Government  accepted  his  suggestion  that  the  proposed 
Commission  should  treat  for  "  the  removal  of  the  difterences  which  arose 
during  the  rebellion  in  the  United  States,  and  which  have  existed  since 
then,  growing  out  of  the  acts  committed  by  the  several  vessels  which 
have  given  rise  to  the  claims  generically  known  as  the '  Alabama  claims,'" 
in  the  full  confidence  that  no  claim  would  be  made  by  the  United  States 
for  the  national  losses  which  had  been  continuously  presented. 

It  is  not  to  be  denied  that  "  differences"  had  arisen  between  the  two 
Governments  respecting  these  claims,  and  the  Treaty  attests  that  the 
two  Governments  were  desirous  to  provide  for  amicable  settlement  of 
all  causes  of  difference^  and  for  that  purpose  appointed  their  respective 
Plenipotentiaries.  It  is  thus  declared  in  the  outset  that  the  agreements 
which  are  about  to  be  formulated  are  not  intended  to  be  an  "  amicable 
settlement,"  but  are  intended,  on  the  contrary,  "  to  provide  for  a  speedy 
settlement."  The  subject  of  the  submission  in  a  solemn  Treaty  will  not 
be  narrower  than  the  declared  object  sought  to  be  accomplished  in  the 
reference,  and  that  object  was  declared  to  be  the  removal  of  all  com- 
plaints and  claims, 

Tlie  Treaty  also  attests  that  the  differences  which  had  arisen,  growing 
out  of  the  acts  committed  by  the  several  vessels  which  had  given  rise  to 
the  claims  generically  known  as  the  Alabama  claims,  still  exist,  and  that 
in  order  to  remove  and  adjust  all  complaints  and  claims,  "  all  the  claims 
groicingout  of  ^Aeocf*  committed  by  the  aforesaid  vessels,  and  (generically 
known  as  the  Alabama  claims,  shall  be  referred  to  a  Tribunal  of  Arbi- 
tration." 

You  can  bear  witness  that  not  even  an  intimation  of  the  character 
now  put  forward  by  Earl  Granville  was  made  at  any  time  during  the 
deliberations  of  the  Joint  High  Commission. 

If  Her  Majesty's  Commissioners  were  appointed,  entered  upon,  and 
continued  the  negotiations  with  this  Government  under  instructions 
and  with  the  conviction  that  the  correspondence  between  Sir  Edward 
Thornton  and  myself  did  not  cover,  and  was  not  intended  to  cover,  "  as 
a  subject  of  negotiation,  any  claim  for  indirect  or  national  losses,"  the 
withholding  of  such  instructions,  and  the  abstaining  from  the  expres- 
sion of  such  conviction  on  their  part,  was  most  unfortunate ;  and  the 
absence  of  any  dlssenr  or  remonstrance  against  this  class  of  the  claims, 
either  when  first  formally  presented  to  the  Commissioners,  or  during  the 
whole  negotiation,  or  in  the  Protocols,  is  most  remarkable. 

These  claims  were  presented  to  the  British  Commissioners  as  solemnly, 
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and  with  more  definiteness  of  specification,  than  were  presented  by 
thein  to  the  American  Commissioners  the  claims  for  alleged  injuries 
which  the  people  of  Canada  were  said  to  have  saffered  from  what  was 
known  as  the  Fenian  raids;  yet,  while  the  American  Commissioners 
formally  objected  to  the  claims  for  the  Fenian  raids,  as  not  embraced  iu 
the  scope  of  the  correspondence  which  led  to  the  formation  of  the  Com- 
mission, and  recorded  on  the  Protocols  their  unwillingness  to  enter  upon 
the  consideration,  each  time  that  they  were  referred  to,  the  British  Com- 
missioners, from  the  first  to  the  last,  took  no  exception  and  recorded  no 
objection  to  the  presentation  made  by  the  American  Commissioners  of 
the  claims  generimlly  known  as  the  Alabama  claims,  which  stand'in  the 
Protocol  as  a  "  genus^^  or  class  of  claims,  comprehending  several  species, 
and  among  them  enumerating  specifically  the  claims  for  indirect  losses 
and  injuries. 

The  positive  exclusion  by  the  Protocol  of  one  class  of  claims  advanced 
would  seem  to  be  conclusive  of  the  non  exclusion  of  the  other  class  ad- 
•  vanced  with  greater  definiteness  and  precision,  but  with  respect  to  which 
no  exception  was  taken,  and  no  dissent  recorded. 

It  is  difficult  to  reconcile  the  elaborate  line  of  argument  put  forward 
by  Earl  Granville  to  show  a  waiver  of  claims  for  indirect  losses,  with 
the  idea  that  at  the  outset  of  the  negotiations  Her  Majesty's  Govern- 
ment did  not  consider  the  matter  of  public  or  national  injuries  as  the 
basis  of  an  outstanding  claim  against  Great  Britain  on  the  part  of  the 
United  States. 

If  these  claims  had  (as  Lord  Granville's  note  implies,  even  if  it  does 
not  assert)  no  existence  in  fact,  and  had  never  been  '^notified"  or  pre- 
sented, and  were  not  within  the  jurisdiction  of  the  Joint  High  Commis- 
sion, why  is  so  much  stress  laid  upon  their  assumed  relinquishment! 

If,  on  the  other  hand,  they  had  existence  in  fact,  if  they  had  (as 
the  references  which  I  have  made  to  a  correspondence  extending 
over  a  long  series  of  years  establish,  I  think,  beyond  the  possibility 
of  doubt)  been  frequently  and  persistently  presented  and  notified  to 
the  British  Government,  why  is  not  their  positive  exclusion  from  the 
reference  to  the  arbitration  shown  ?  Why  should  an  important  class  of 
claims,  measured  in  their  possibilities,  according  to  the  estimate  of  the 
British  press,  by  fabulous  amounts,  be  left  to  an  inferential  exclusion  T 

What  interest,  upon  Lord  Granville's  theory,  could  Great  Britain  have 
in  the  proposed  abandonment  of  such  claims,  or  why  offer  any  consid- 
eration therefor  I 

How  can  Her  Majesty's  Government  contend,  at  the  same  moment, 
that  the  preliminary  corresi>ondence  excluded  the  indirect  or  national 
losses,  and  that  the  possibility  of  admitting  such  claims  as  a  subject  of 
negotiation  had  never  been  entertained  by  Great  Britain,  and  on  the 
other  hand  that  they  offered  and  considered  the  **  amicable  settlement '^ 
of  the  Treaty,  with  its  expressions  and  its  recognition  of  certain  rules, 
as  the  consideration  and  the  price  paid  for  a  waiver  of  those  claims  by 
the  United  States! 

I  should  not  feel  justified  in  referring  to  the  expressions  used  by  Earl 
Granville  and  other  eminent  members  of  the  British  Parliament  in  their 
legislative  capacities,  but  for  his  own  reference  thereto,  and  for  the 
responsibility  to  which  His  Lordship  attempts  to  hold  you  for  your  pres- 
ence at  one  of  their  sessions,  and  to  which  I  shall  again  refer. 

But  the  reference  made  by  Karl  Granville  to  the  debate  in  the  House 
of  Lords  on  the  12th  of  June,  and  his  own  declaration  on  that  occasion, 
that  'Hhey  (the  indirect  claims)  entirely  disappear ^^  strengthens  the 
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position  of  this  Government  that  they  had  been  presented  and  were 
recognized  as  part  of  the  claims  of  the  United  States. 

A  disappearance  certainly  implies  a  previous  appearance. 
'  Lord  Cairns,  long  accustomed  to  close  judicial  investigation  and  the 
critical  examination  of  statutes  and  of  treaties,  did  not  agree  to  the 
proposition  that  there  had  been  a  relinquishment  of  the  claims.    He 
declared  that  there  could  not  be  found  "one  single  word  •  • 

which  would  prevent  such  claims  being  put  in  and  taking  their  chance 
under  the  Treaty." 

If,  therefore,  you  were  present  through  the  whole  of  the  debate,  you 
heard  advanced  in  the  House  of  Lords  as  well  the  opinion  held  by  the 
United  States  as  that  now  put  forward  in  behalf  of  Great  Britain. 

It  is  true  that  Mr.  Adams  did  not  <^ define  or  formulate"  claims  fmr 
national  losses.  He  did,  however,  "notify"  them  to  Her  Majesty's 
Government.  During  the  war  these  claims  were  continually  arising  and 
increasing,  and  could  not  then  be  "defined,"  and  the  time  for  "formu- 
lating" them  would  not  arise  until  a  willingness  to  enter  upon  their  con- 
sideration arose. 

It  is  to  be  remembered  that  in  the  spring  of  1863  Her  Majesty's  Gov- 
ernment exhibited  some  impatience  when  Mr.  Adams  communicated 
losses,  and  claims  of  indemufication  therefor,  and  Lerd  Russell,  under 
date  of  ^Hh  March  of  that  year,  wrote  to  Mr.  Adams  that  "  Her  Majes- 
ty^B  Government  entirely  disclaim  all  responsibility  for  any  acts  of  the 
Alabama,  and  they  hoped  that  they  had  already  made  this  decision  on 
their  part  plain  to  the  Government  of  the  United  States." 

In  July,  1863,  Lord  Russell  referred  Mr.  Adams  to  his  note  of  9th 
March,  and  repeated  the  disclaimer  of  all  liability ;  and  on  the  14tk  Sep- 
tember, in  still  more  marked  language^  he  expressed  the  hope  "  that 
Mr.  Adams  may  not  be  instructed  again  to  put  forward  claims  which 
Her  Majesty's  Government  cannot  admit  to  be  founded  on  any  grounds 
of  law  or  justice."  Lord  Russell's  replies  to  Mr.  Adams  afford  the 
answer  to  Lord  Granville's  remark  that  "  no  claims  (except  direct  claims) 
were  ever  defined  or  formulated." 

But  although  the  United  States,  under  these  circumstances,  could  not 
consider  that  hour  as  the  most  favorable  to  a  calm  examination  of  the 
facts  or  principles  involved  in  cases  like  those  in  question,  and  notwith- 
standing these  admonitions,  it  became  imperative  on  Mr.  Adams  still  to 
present  complaints. 

On  30th  December,  1862,  he  had  complained  of  acts  with  the  intent 
to  "  procrastinate  the  war." 

On  March  H,  1863,  be  wrote  to  Lord  Russell  that  "  the  war  had  been 
continued  and  sustained  by  the  insurgents  for  many  months  past  mainly 
by  the  co-operation  and  assistance  obtained  from  British  subjects  in 
Her  Majesty's  kingdom  and  dependencies."  He  repeats  a  similar  com- 
plaint on  27tb  March,  and  again  on  28th  April,  coupled  with  the  sug- 
gestion of  the  responsibility  attending  those  who  "  furnish  the  means 
of  protracting  the  struggle." 

At  no  time  during  the  occurrence  of  the  events  which  gave  rise  to 
the  differences  between  the  two  Governments  did  the  United  States  fail 
to  present  ample  and  tVeqnent  notice  of  the  nature  of  the  indirect  in- 
juries, or  of  their  inclusion  in  the  accountability  of  Great  Britain. 

Lord  Granville  admits  that  Mr.  Johnson  proposed  the  national  claims 
m  March,  1869.  I  mentioned  them  in  my  instructions  to  Mr.  Motley,  in 
May,  1869,  and  again  in  that  of  September  of  that  year.  Although  I 
made  no  claim  or  demand  for  either  direct  or  indirect  injuries,  I  did 
present  the  vast  national  injuries,  so  that  Lord  Clarendon,  in  his  reply, 
30  A— n  o 
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manifested  no  difficulty  in  discerning  that  the  United  States  did  expect^ 
and  wonld  demand,  the  consideration  of  national,  indirect,  or  conse* 
qaential  losses. 

I  can  therefore  have  no  doabt  whatever  that  the  assertion  in  my  in- 
struction to  you  of  27th  February,  commented  upon  by  Lord  Granville,, 
does  "  accurately  represent  the  facts  as  they  are  shown  in  the  corre- 
spondence between  the  two  Governments." 

Earl  Granville  endeavors  to  limit  the  nature  and  extent  of  the  claims^ 
by  an  argument  based  upon  the  ^^  expression '"^  the  <^  Alabama  claims," 
which  (he  says)  first  occurs  in  a  letter  which  he  designates.  It  may  be 
true  that  this  "  expression  ^  appeared  for  the  first  time,  in  the  official 
correspondence,  in  the  letter  and  at  the  date  indicated ;  but  His  Lord- 
ship overlooks  the  fact  that  in  this  letter  the  language  used  is  ^^  the  so- 
called  Alabama  claims,"  showing  evidently  the  adoption,  for  conven- 
ience, of  a  then  familiar  term  in  common  use,  designating  by  a  short 
generic  name  the  whole  class  and  variety  of  claims,  for  the  various 
injuries  of  which  the  United  States  had,  at  different  times,  made  com- 
plaint. 

The  question,  however,  is  not  what  was  understood  by  the  expres- 
sion ^^AlabUma  claims,"  in  1867,  but  what  the  same  expression  implied 
in  1871,  when  introduced  into  the  Treaty.  It  might  not  be  difficult 
to  show  that  the  expression  had  in  1867  acquired  a  definite  sense 
far  more  comprehensive  than  that  to  which  Earl  Granville  desires  to> 
restrict  it  It  is  impossible  to  deny  that  in  1871  it  was  as  comprehensive 
in  signification  as  the  United  States  claim  it  to  have  been. 

The  official  correspondence  of  this  Government,  which  was  published, 
and  is  within  the  knowledge  of  Her  Majesty's  Government,  included  the 
indirect  injuries  under  the  expression  "  the  Alabama  claims."  They  were 
prominently  put  forward  in  the  debates  and  the  public  discussions  oa 
the  rejection  of  the  Jobnson-Olarendon  treaty.  The  American  press 
abounded  in  articles  setting  them  forth  as  part  of  the  ^^  Alabama  claims." 

The  President  enumerated  them  in  his  annual  message  to  Congress,, 
in  December,  1869. 

The  British  press,  in  the  summer  of  1869,  and  subsequently,  discussed 
most  earnestly  the  indirect  losses  under  the  title  of  '^Alabama  claims." 

Continental  jurists  and  publicists  discussed  the  national  claims  on 
account  of  the  prolongation  of  the  war  under  the  head  of  ^'  Reclama- 
tions" having  "  qu'un  rapport  tnrfirecf,  et  nullement  un  rapport  direct 
avec  les  depredations  reellement  commises  par  les  croiseurs." 

In  the  year  1870,  Professor  Mountague  Bernard,  subsequently  one  of 
the  Commissioners  on  the  part  of  Her  Majesty,  and  whose  name  is 
signed  to  the  Treaty,  published  a  very  able  but  intensely  onesided  and 
partial  defense  of  the  British  Government,  under  the  title  of  "A  Histori- 
cal Account  of  the  Neutrality  of  Great  Britain  during  the  American  Civil 
War."  The  XlVth  chapter  of  this  work,  as  appears  in  the  table  of  con- 
tents, is  entitled  the  '^Alabama  claims."  Under  this  head  he  presents 
the  demand  made  by  the  United  States  for  redress  for  ''  the  national  as 
well  as  the  private  injuries."  Professor  Bernard  knew  the  extent  of  onr 
complaints  and  of  our  demands.  In  this  work  he  summarizes  an 
instruction  from  this  Department  to  the  Minister  of  this  country  in 
Great  Britain  as  presenting  "  the  opinion  of  this  Government"  that  the 
conduct  of  England  *'  had  been  a  virtual  act  of  war."  He  says,  "  The 
estimate  which  the  American  Government  has  thought  fit  to  adopt  of 
its  own  claims  •  •  •  is  not  favorable  to  a  settlement;" 
that  among  the  reasons  for  the  rejection  of  the  Convention  of  January 
14,  1869,  was  the  fact  that  it  embraced  only  the  claims  of  individuals^ 
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aad  had  no  reference  to  tJiose  of  the  tico  Oovernments  on  each  other.  He 
sets  forth  that  the  President  assigned,  among  the  reasons  for  his  dis- 
approval of  that  Convention,  that  "  its  provisions  were  inadequate  to 
provide  reparation  for  the  United  States  in  the  manner  and  to  the 
degree  to  which  he  considers  the  United  States  entitled  to  redress,^'  and 
that  the  President  farther  declared  that  he  was  not  then  (1869)  "  pre- 
pared to  speak  of  the  reparation  which  he  thinks  dae  by  the  British 
Government  for  tite  larger  account  of  tJte  vast  national  injuries  it  has 
inflicted  on  the  United  States."  And,  further,  that  this  Government 
held  that  "  all  these  are  subjects  for  future  consideration,  which,  %chen 
the  time  for  action  shall  come,  the  President  will  consider  with  sincere 
and  earnest  desire  that  all  differences  between  the  two  nations  may  be 
adjusted  amicably  and  compatibly  with  the  honor  of  each  and  to  the 
promotion  of  future  concord  between  them.'' 

With  this  knowledge  of  the  demand  for  "  national''^  redress;  that  the 
American  opinion  regarded  the  conduct  of  Great  Britain  as  "  a  virtual 
act  of  war  f  with  the  expressed  opinion  that  the  American  estimate  of 
its  claims  was  extravagant ;  with  the  knowledge  that  a  previous  Con- 
vention had  recently  been  rejected,  because,  among  other  reasons,  "  it 
embraced  only  the  claims  of  individuals,  and  had  no  reference  to  those 
of  the  Government ;  that  the  President  expected  reparation  for  the  vast 
national  injuries^  which  Great  Britain  had  inflicted  on  the  United  States, 
and  that  he  "  held  all  these  subjects  for  future  consideration  when  the  time 
for  action  shall  come ;"  when  "  the  time  for  action"  did  come.  Professor 
Bernard,  bringing  this  knowledge,  appeared  as  one  of  Her  Majesty's 
Commissioners  to  treat  on  these  very  subjects. 

It  would  be  doing  great  injustice  to  the  other  eminent  and  distin- 
guished statesmen  and  diplomatists  who  were  his  associates  on  the  Brit- 
ish side  of  the  Commission,  to  entertain  the  belief  that  they  brought 
less  knowledge  on  these  points  than  was  held  by  Professor  Bernard. 

I  hold  that  enough  has  been  shown  to  establish  that  the  British  Com- 
missioners who  negotiated  the  Treaty  did  not  enter  upon  the  important 
duty  committed  to  them  in  ignorance  of  the  nature  or  of  the  extent 
of  the  claims  which  the  American  Government  intended  to  present  and 
to  have  settled. 

Earl  Granville's  effort  to  limit  and  confine  the  meaning  of  the  expres- 
sion ^^  the  Alabama  claims"  might  induce  ome  who  had  not  the  text  of 
the  Treaty  at  hand  to  suppose  that  the  reference  to  the  Tribunal  of 
Arbitration  was  limited  by  the  restricted  meaning  which  he  attempts 
to  give  to  the  phrase  "Alabama  claims."  But  the  words  of  the  Treaty 
impose  no  such  limitation ;  they  are  that,  "  Whereas  differences  have 
arisen  between  the  Government  of  the  United  States  and  the  Gov- 
ernment of  Her  Britannic  Majesty,  and  still  exists  growing  out  of  the  acts 
committed  by  the  several  vessels,  which  have  given  rise  to  the  claims 
genericaVy  known  as  the  'Alabama  claims.'  Now,  in  order  to  remove  and 
adjust  all  complaints  and  claims  on  the  part  of  the  United  States,  and  to 
provide  for  the  speedy  settlement  of  such  claims  which  are  not  admitted 
by  Her  Majesty's  Government,  the  High  Contracting  Parties  agree  that 
all  the  said  claims  growing  out  of  the  acts  committed  by  the  aforesaid 
vessels,  and  generically  known  as  the  'Alabama  claims,'  be  referred,"  &c 

All  the  claims  growing  out  of  the  acts  committed^  &c.,  are  the  subject 
of  reference. 

That  which  grows  out  of  an  act  is  not  the  act  itself;  it  is  something 
consequent  npon  or  incident,  to  the  act — the  result  of  the  act;  and 
whether  the  claims  to  which  Her  Majesty's  Government  now  takes  ex- 
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oeption  be  the  results  of  the  acts  committed  by  the  vessels  is,  in  the 
opinion  of  this  Oovernment,  for  the  decision  of  the  Arbitrators. 

After  the  positive  declaration  of  Earl  Granville  that  it  ^^  never  could 
have  been  expected''  that  Her  Majesty's  Government  would  accept  the 
proposition  of  payment  of  a  gross  sum  in  satisfaction  of  all  our  claims, 
it  is  apparent  that  an  exposition,  at  tbis  time,  of  the  reasons  which  led 
the  President  to  hope  that  the  amicable  settlement  which  he  proposed, 
coupled  with  the  suggestion  of  large  pecuniary  concessions  ou  our  part, 
would  be  made,  will  not  tend  to  remove  the  differences  now  existing 
between  the  two  Governments  respecting  the  jurisdiction  of  the  Geneva 
Tribunal. 

I  as  deeply  regret  that  Her  Majesty's  Government  cannot  understand 
upon  what  that  hope  was  founded  as  I  deplore  what  now  appears  to 
have  been  the  predetermination  of  Her  Majesty's  Government  to  reject 
every  proposal  which  involved  an  admission  of  any  liability  on  the  part 
of  Great  Britain. 

Another  proposal,  having  no  similitude  to  the  previous  one  submitted 
by  us,  was  made  by  Her  Majesty's  Commissioners.  They  accepted,  with- 
out objection,  the  American  statement  of  the  subject-matter  in  dispute, 
as  it  was  made,  and  they  proposed,  instead  of  the  *^  amicable  settlement 
offered  by  the  American  Commissioners, ''  a  mode  of  settlement"  by  arbi- 
tration, a  litigation,  a  lawsuit  in  which  Great  Britain  should  deny  all  lia- 
bility  to  the  United  States  for  all  the  injuries  complained  of.  After  sundry 
modifications,  their  proposal  was  accepted  by  the  United  States,  who 
were  thus  compelled  to  bring  before  the  Tribunal  the  same  presentment 
of  their  losses  which  they  had  laid  before  Her  Majesty's  Commission. 
The  subject-matter  of  the  submission  made  by  the  American  <^  Case"  to  the 
Geneva  Tribunal  differs  in  no  particular  from  that  which  was  accepted  as 
the  sta^.ement  of  the  American  claims,  without  objection  on  the  part 
of  the  British  members  of  the  Joint  High  Commission. 

The  President  is  now,  for  the  first  time,  authentically  informed  that 
a  waiver  by  this  Government  of  the  claims  for  indirect  losses  which 
were  formally  presented  was,  in  the  opinion  of  Her  Majesty's  Govern- 
ment, also  contained  in  this  second  proposal,  was  a  necessary  condition 
of  the  success  of  the  negotiation,  and  that  "  it  was  in  the  full  belief 
that  this  waiver  had  been  made  that  the  British  Government  ratified 
the  Treaty."  Such  a  relinquishment  of  a  part  of  the  claims  of  this 
Government  is  now  made  by  Earl  Granville  the  pivot  and  real  issae  of 
the  negotiation.  He  appears  to  imply  that  the  price  paid  by  Her  Majes- 
ty's Government  to  obtain  that  waiver  was  the  concession  referred  to 
in  His  Lordship's  note,  and  which,  he  says,  would  not  have  been  expected 
by  this  Government  "  if  the  United  States  were  still  to  be  at  liberty  to 
insist  upon  all  the  extreme  demands  which  they  had  at  any  time  sug- 
gested or  brought  forward." 

Here,  again,  is  a  clear  intimation  that  Her  Majesty's  Government 
were  not  in  ignorance  of  the  character  of  our  demands,  but  that  they 
were  well  *<  Jfc»oM?»,"  and  that  the  consideration  to  be  paid  for  their 
waiver  (whether  real  or  imaginary)  had  been  deliberately  determined. 

Is  it  not  surprising  that  such  "extreme  demands"  should  be  waived 
on  the  one  hand,  and  such  "concessions"  made  on  the  other,  without  a 
word  of  reference  or  suggestion  that  the  one  was  conditioned  on  the 
other! 

You  can  bear  witness  that  at  no  time  during  the  deliberations  of  the 
Joint  High  Commission  was  such  an  idea  put  forward  by  Her  Majesty's 
Commissioners. 

The  Protocols  are  utterly  silent  on  the  subject. 
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That  no  such  relinquishment  was  incorporated  into  the  text  of  the 
Treaty  is  clear  enough.  Why  not,  if  thus  deemed  at  the  time,  by  Her 
Majesty's  Government,  the  hinge  and  essential  part  of  the  Treaty  ! 

What  are  termed  the  *'  concessions  ^  on  the  part  of  Great  Britain  ap- 
pear in  the  Treaty.  If  the  relinquishment  by  the  United  States  of  a 
part  of  their  claim  was  the  equivalent  therefor,  why  is  not  that  set 
forth!  Throughout  the  Treaty  are  to  be  found  reciprocal  grants  or 
concessions,  each  accompanied  by  its  reciprocal  equivalent. 

How  could  it  happen  that  so  important  a  feature  of  the  negotiation 
as  this  alleged  waiver  is  now  represented  to  be  was  left  to  inference, 
or  to  argument  from  intentions  never  expressed  to  the  Commission  or 
the  Government  of  the  United  States  until  after  the  Treaty  was  signed  f 

The  amplitude  and  the  comprehensive  force  of  the  first  article  (or  the 
granting  clause)  of  the  Treaty  did  not  escape  the  critical  attention  of 
Her  Majesty's  Commissioners;  but  was  any  effort  made  to  limit  or 
reduce  the  scope  of  the  submission  or  to  exclude  the  indirect  claims  t 

Yon  were  informed  in  my  instruction  of  February  27  that  this  Gov- 
ernment does  not  consider  the  Treaty  as  of  itself  a  settlement,  but  as 
an  agreement  as  to  the  mode  of  reaching  a  settlement.  To  that  opinion 
the  President  adheres.  He  cannot  admit  that  the  treaty  provision  fiwp 
a  settlement  is  in  substance  or  legal  effect  the  same  as  the  ^'  amicable 
settlement.^  spoken  of  in  the  conference  held  on  the  8th  of  March,  as  is 
set  forth  in  the  Protocol.  The  differences  l)etween  the  two  st^nd  out 
clear  and  broad.  One  would  have  closed  up,  at  once  and  forever,  the 
long-standing  controversy ;  the  other  makes  necessary  the  interposition 
of  friendly  Governments,  a  prolonged,  disagreeable,  and  expensive  liti- 
gation with  a  powerful  nation,  carried  on  at  a  great  distance  from  the 
seat  of  this  Government,  and  under  great  disadvantages ;  and,  more  than 
all,  it  compels  the  re-appearance  of  events  and  of  facts,  for  the  keeping 
of  which  in  lifeless  obscurity  the  United  States  were  willing  to  sacrifice 
much,  as  they  indicated  in  their  proffer  to  accept  a  gross  sum  in  satis- 
faction of  all  claims. 

The  United  States  can  assent  to  no  line  of  argument  which  endeavors 
to  transfer  the  waiver  of  claims  for  indirect  injuries  (implied  firom  their 
withholding  the  estimate  of  the  amount  of  such  claims)  fi*om  the  rejected 
proposal  of  the  American  (Commissioners  for  a  settlement,  "  ^TamiaWe,^ 
by  the  Joint  High  Commission,  and  to  incorjwrate  it  "sub  silentio'^  in 
the  arbitration  proi>osed  by  the  British  Commissioners.  The  offer  of 
this  Government  to  withhold  any  part  of  its  demand  expired  and  ceased 
to  exist  when  the  acceptance  of  the  proposal  which  contained  the  offer 
was  refused.  It  was  never  offered  except  in  ccmnection  with  the  pro- 
posal that  the  Joint  High  Commission  should  agree  upon  a  gross  sum 
to  be  paid  in  satisfaction  of  all  the  claims,  and  then  it  was  repelled.  It 
was  never  again  suggested  from  any  quarter.  It  is  impossible  for  Her 
Majesty's  Government  to  fix  upon  a  moment  of  time  when  there  was  an 
agreement  of  the  contracting  parties  respecting  such  a  waiver  as  that 
to  which  Earl  Granville  refers. 

To  the  suggestion  of  doubt  contained  in  the  note  of  Lord  Granville, 
whether  ''it  would  be  advantageous  to  either  country'^  to  treat  claims 
of  the  nature  of  thos^  now  under  discussion  ^^  as  proper  subjects  of  in- 
ternational arbitration,'^  I  can  only  reply  that,  for  all  practical  purposes, 
argument  upon  this  question  is  suspended,  inasmuch  as,  in  our  judg- 
ment, Great  Britain  and  the  United  States  have  bound  themselves 
respectively  by  the  Treaty  to  make  such  submission. 

The  first  Article  of  that  solemn  instrument  recites  and  declares  that 
^^all  the  said  claims  growing  out  of  acts  committed  by  the  aforesaid  ve&- 
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sels,  and  generically  known  as  the  ^Alabama  claims,'  shall  be  referred  to 
a  Tribunal  of  Arbitration.''  Earl  Granville  admits  that  the  foregoing 
are  **  the  words  in  which  the  subject-matter  of  the  reference  to  arbitra- 
tion  agreed  upon  is  defined." 

If  the  "Case"  of  the  United  States,  as  presented  at  Geneva,  contain 
claims  not  "  growing  out  of  acts  committed''  by  the  aforesaid  vessels, 
then  such  claims  are  not  within  the  reference,  and  must  be  so  adjudged. 
In  like  manner,  if  any  of  the  claims  set  forth  in  the  American  Case 
were  not,  at  the  date  of  the  correspondence  between  Sir  Edward  Thornton 
and  myself y  (in  January  and  February,  1871,)  "  generically  known"  as  part 
of  the  Alabama  claims,  they  are  not  within  the  jurisdiction  of  the  Tri- 
bunal, and  must  be  so  adjudged. 

The  President  admits,  unreservedly,  that  every  item  of  the  demand 
presented  at  Geneva  must,  within  the  meaning  of  the  Treaty,  bo  a 
*'  cl^im ;"  that  it  must  be  one  of  the  claims  "  generically  known  as  the 
Alabama  claims,"  and  that  it  must  ^'grow  out  of"  the  acts  committed 
by  the  vessels  which  have  given  rise  to  the  claims  thus  generically 
known. 

Which  of  the  claims  presented  by  the  United  States  at  Geneva  an- 
swers these  requirements,  and  is  well  founded  according  to  the  true  in- 
tent and  meaning  of  the  Treaty,  is  not  to  be  determined  by  either  party 
litigant,  but  is  a  question  for  the  Tribunal  to  decide. 

I  have  already  referred  to  the  comprehensiveness  which  the  expression 
"Alabama  claims"  had  acquired  when  it  was  used  in  the  correspondence, 
and  was  incorporated  in  the  Treaty  in  1871. 

Lord  Granville  says:  "The  word  genei'kally  naturally  signifies  that 
all  the  claims  intended  were  ejmdern  generis.^  His  argument  would 
require  them  to  be  ejmdem  speciei. 

The  word  was  designedly  used  to  embrace  a  "genus" — a  class  of 
claims  divided  into  several  species.  "  Genus  est  id,  quod,  sui  similes 
communione  quadam  specie  autem  differentesy  duas  aut  plures  complec- 
titur  parties." 

The  direct  losses  from  destruction  of  proi>erty  are  of  ene  si>ecies ; 
they  differ  in  dates,  localities,  and  amounts ;  they  do  not  differ  In  char- 
acter or  in  "species." 

Referring  to  my  remark  in  the  note  to  you  of  27th  February,  that  the 
indirect  injuries  are  covered  by  one  of  the  alternatives  of  the  Treaty, 
Earl  Granville  does  not  perceive  what  "alternative"  in  the  Treaty  covers 
these  claims. 

This  Government  is  of  the  opinion  that  they  are  covered  by  -the 
alternative  power  given  to  the  Tribunal  of  Arbitration,  of  awarding  a 
sum  in  gross,  in  case  it  finds  that  Great  Britain  has  failed  to  fulfill  any 
duty,  or  of  remitting  to  a  Board  of  Assessors  the  determination  of  the 
validity  of  claims  presented  to  them,  and  the  amounts  to  be  paid. 

By  the  Article  VII,  "in  case  the  Tribunal  find  that  Great  Britain  has 
failed  to  fulfill  any  duty  or  duties  as  aforesaid,  it  may,  if  it  think  proper, 
proceed  to  award  a  sum  in  gross  to  be  paid  by  Great  Britain  to  the 
United  States  for  all  the  claims  referred  to  it." 

If  Great  Britain  be  found  by  the  Tribunal  to  have  failed  of  any  of  its 
duties,  it  is  clearly  within  the  power  of  the  Tribunal,  in  its  estimate  of 
the  sum  to  be  awarded,  to  consider  all  the  claims  referred  to  it,  whether 
they  be  for  direct  or  for  indirect  injuries ;  there  is  no  limitation  to  their 
discretion  and  no  restriction  to  any  class  or  description  of  claims. 

The  United  States  are  "prepared  to  accept  the  award,  whether  favor- 
able or  unfavorable  to  their  views."  They  are  confident  "  that  it  shall 
be  just."  n  J 
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Earl  Granville  refers  to  the  allnsion  made  in  ray  instruction  to  you 
of  27th  February,  to  the  presentation  by  Her  Majesty's  Agent  to  the 
Claims  Commission  now  sitting  in  this  city  of  a  claim  for  a  part  of  the 
Confederate  cotton  loan,  the  express  exclusion  of  which  from  the  con- 
sideration of  the  Commission  his  Lordship  admits  had  been  mutually 
agreed  upon  in  the  negotiations  which  preceded  the  appointment  of 
the  High  Commissioners,  and  was  provided  for  by  the  wording  of  the 
Treaty. 

He.  thinks,  however,  that  there  is  no  analogy  between  the  proceedings 
before  the  Washington  Commission  and  those  before  the  Geneva 
Tribunal ;  such,  at  least,  appears  to  be  the'  inference  to  which  his  argu- 
ment is  intended  to  lead. 

He  cites  from  Article  XIV  the  power  given  to  the  Claims  Commis- 
sioners ''  to  decide  in  each  case  whether  any  claim  has  or  has  not  been 
duly  made,  preferred,  and  laid  before  them,  either  wholly  or  to  any  ex- 
tent, according  to  the  true  intent  and  meaning  of  the  Treaty,''  and  he 
adds  that  "  no  similar  words'^  are  used  as  £o  the  powers  of  the  Geneva 
Tribunal. 

It  is  true  that  "no  similar  words"  are  used,  but  his  Lordship  has  over- 
looked the  much  broader  and  more  comprehensive  powers  given  to  the 
Geneva  Arbitrators  by  the  words  in  Article  II  authorizing  them  "  to 
examine  and  decide  all  questions  that  shall  be  laid  before  them  on  the 
part  of  the  Governments  of  the  United  States  and  of  Her  Britannic 
Majesty,  respectively." 

These  grants  of  power  are  to  be  tiiken  in  connection  with  the  subject- 
matter  referred. 

The  subject-matter  of  the  reference  to  the  Washington  Commission  is 
the  claims  for  alleged  wrongful  acts  by  either  Government  upon  the 
persons  or  property  of  individuals  or  of  corporations,  citizens  or  sub- 
jects of  the  other  Government. 

Articles  XII  and  XIV  prescribe  certain  requirements  as  to  the  man- 
ner, the  channel,  and  the  time  of  presentation  of  the  claims  to  be  exam- 
ined. 

The  words  "made,  prepared,  and  laid  before"  have  no  possible  refer- 
ence to  the  nature,  the  character,  or  the  ground- work  of  the  claim,  and 
can  be  construed  only  as  applying  to  each  claim,  which  is  a  proper  sub- 
ject of  reference,  the  test  of  the  requirements  of  the  Treaty,  with  respect 
to  the  manner,  the  channel,  and  the  time  of  its  being  brought  before 
the  Commission. 

The  subject-matter  referred  to  the  Arbitrators  at  Geneva  is  "  all  the 
claims  growing  out  of  acts  committed  by  the  vessels  which  have  given 
rise  to  the  claims  generically  known  as  Hhe  Alabama  claims,'  in  order 
to  remove  and  adjust  all  complaints  and  claims  on  the  part  of  the 
United  States,  and  to  provide  for  the  speedy  settlement  of  such 
claims." 

In  connection  with  such  claims,  and  with  the  purpose  expressed  in 
the  Treaty,  the  Arbitrators  have  the  broad  grant  of  power  to  "  examine 
and  decide  all  questions  that  shall  be  laid  before  them  on  the  part  of" 
either  Government. 

If*  Lord  Granville  can  find  in  the  words  he  has  quoted  power  in  the 
Washington  Commission  to  determine  whether  or  not  a  claim  presented 
is  within  its  jurisdiction,  it  will  be  difficult  to  deny  the  same  power  to  a 
Tribunal  to  which  the  more  comprehensive  grant  is  made  in  the  words 
of  the  Article  II. 

The  allusion  in  my  instruction  of  27th  February  to  the  Confederate 
<jotton  loan  was  to  the  fact  that  a  claim,  one  of  a  class  for  whose  exclu- 
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sion  bis  Lordship  admits  that  expressions  had  been  used  in  the  negotia- 
tions which  preceded  the  appointment  of  the  High  Commission,  and 
w^e  also  used  in  the  Treaty,  was  presented  by  Her  Majesty's  Govern- 
m^Qit,  (for  by  the  Treaty  a  claim  can  only  be  laid  before  the  Commissioi^ 
on  the  part  of  the  Government,)  and  that,  when  the  United  States- 
remonstrated  and  requested  the  British  Government  to  withdraw  the- 
daim,  their  remonstrance  was  unheeded,  and  the  claim  was  pressed  to- 
argument;  that  the  United  States  demurred  before  the  Commission  to 
its  jurisdiction,  and  the  decision  of  the  Commission  disposed  of  what 
might  have  been  a  question  of  embarrassment. 

The  claim  was  put  forward  as  a  test  case,  and  was  one  of  a  class- 
involving  upwards  of  fifty  millions  of  dollars. 

My  allusion  to  it  was  not  in  the  nature  of  a  complaint  of  its  presenta- 
tion. Earl  Granville  has  kindly  furnished  certain  dates.  From  his  note 
we  find  that  it  was  on  the  21st  November  that  he  learned  that  the  United 
States  remonstrated  against  the  presentation  of  this  class  of  claims;  that 
prior  to  the  6th  December  he  had  ascertained  from  Sir  Edward  Thorn- 
ton (who  it  is  known  had  left  England  on  his  return  to  the  United  States 
as  early  as  the  28th  day  of  November)  that  claims  of  this  class  were  intended 
to  be  excluded,  and  that  the  Treaty  contained  words  inserted  for  that 
object ;  that  the  remonstrance  and  request  of  the  United  States  were 
not  considered  by  Her  Majesty's  Government  until  the  Uth  of  Decem- 
ber; that  a  decision  thereon  was  not  made  until  the  14th^  (on  whick 
day,  1  may  add,  the  Agent  and  Counsel  of  the  British  Government 
brought  the  case  to  trial  in  Washington,)  and  that  the  announcement 
of  the  decision  of  Her  Majesty's  Government  was  not  made  to  you  until 
the  16th  December,  two  days  after  the  case  had  been  adjudged. 

These  dates  illustrate  my  allusion  to  this  case.  The  United  States 
calmly  submitted  to  the  Commission  the  decision  of  its  jurisdiction 
over  a  claim  involving  in  its  principle  the  question  of  liability  for  many 
millions  of  dollars,  which,  it  is  admitted,  had  been  expressly  agreed 
to  be  withheld  from  the  province  of  the  Commission,  and  thereby 
avoided  jeoparding  the  Treaty,  and  the  serious  embarrassment  whiok 
might  have  resulted  from  their  undertaking  to  become  the  judges  in 
their  own  behalf. 

I  cannot  pass  over  without  notice  the  allusion  made  by  Earl  Gran- 
ville to  your  presence  in  the  House  of  Lords  on  the  occasion  of  th^ 
debate  of  the  12th  of  June  last,  and  the  fact  that  you  did  not  at  any 
time  challenge  either  of  the  conflicting  interpretations  of  the  Treaty 
expressed  on  that  occasion.  I  may  add  that  similsur  reflections  upon 
the  conduct  of  this  Government  in  that  relation,  uttered  by  prominent 
statesmen  and  newspapers  in  Great  Britain,  have  been  made  public^ 
and  thus  brought  to  my  notice. 

To  all  of  these  it  is  sufficient  to  say  that  the  President  does  not  hold 
it  as  any  part  of  his  duty  to  interfere  with  the  differences  in  the  Par- 
liament, or  the  public  press  of  Great  Britain,  respecting  the  true  con- 
struction of  the  Treaty.  The  utterances  in  Parliament  are  privileged  y 
the  discussion  in  that  high  body  is  looked  upon  by  us  as  a  domestic  one^ 
of  which  this  Government  has  no  proper  cognizance.  If  it  is  bound  to 
take  notice,  it  has  the  right  to  remonstrate. 

To  concede  either  to  a  foreign  State  would  be,  on  the  part  of  a  Par- 
liamentary Government,  the  abandonment  of  the  independence  which- 
is  its  foundation  and  its  great  security  and  pride. 

Had  you  interfered,  therefore,  either  to  remonstrate  or  to  demand 
explanation,  you  would  have  exposed  yourself  and  your  Government 
to  the  very  just  rebuke  which  the  United  States-  have  had  occasion  to* 
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administer  to  diplomatio  agents  of  foreign  Gtovemments,  who,  in.  igniv 
ranee  or  in  disregard  of  the  fundamental  principles  of  a  Gonstitationid 
GoTemment  with  an  independent  legislatore,  have  asked  explanati<ms 
from  this  Grovernment  concerning  the  debates  and  proceedings  of  Con- 
gress, or  of  the  communications  by  the  President  to  that  body. 

You  had  a  right  to  assume  that  if  Her  Majesty's  (Government  desired 
any  official  information  from  you  or  your  Government  respecting  the 
l^reaty,  or  desired  to  convey  any  information  to  you  or  to  your  Govern- 
ment, they  would  signify  as  much  in  the  usual  forms  of  diplomatic  inter^^ 
course,  as  was  done  by  Lord  Granville  in  his  note  to  you  of  February  3. 
Certain  it  is  that  it  would  have  been  in  violation  of  recognized  diplo- 
matic proprieties  had  you,  on  the  occasion  referred  to,  taken  sides  with 
either  of  the  opposing  views  of  the  Treaty  uttered  on  that  occasion  in 
Parliament. 

Further  than  this,  it  appears  to  me  that  the  principles  of  English 
and  American  law  (and  they  are  substantially  the  same)  regarding  the 
construction  of  statutes  and  of  treaties  and  of  written  instruments 
generally  would  preclude  the  seeking  of  evidence  of  intent  outside 
the  instrument  itself.  It  might  be  a  painful  trial  on  which  to  enter,  in 
seeking  the  opinions  and  recollections  of  parties,  to  bring  into  conflict 
the  differing  expectations  of  those  who  were  engaged  in  the  negotiation 
of  an  instrument. 

While  the  United  States  have  nothing  to  fear  from  departing  from  the 
eminently  just  rule  of  law  to  which  allusion  has  been  made,  it  abstains 
from  such  departure. 

Very  much  of  the  matter  so  elaborately  and  ingeniously  presented  in 
the  memoranda  attached  to  the  notq  of  Earl  Granville  could  be  fltly  and 
appropriately  addressed  by  the  British  Government  to  the  Tribunal 
which  is  to  pass  upon  the  points  presented  therein.  It  would  require 
amplification,  if  not  correction  of  statement,  to  make  it  present  all  the 
facts  essential  to  a  ccnrect  judgment,  and  might  require  a  reply  before 
that  Tribunal.  It  would  certainly  require  ex^anation  as  to  many  of  its 
presentations,  and  its  logic  would  be  denied ;  but  it  does  not  seem  to 
require  a  reply  from  me  in  the  form  of  diplomatic  correspondence. 

As  to  what  is  contained  in  Part  III  of  that  Memorandum,  I  repeat  in 
substanee  what  I  mentioned  in  my  note  to  you  on  this  subject,  of  27th 
February,  that  the  indirect  losses  of  this  Government  by  reason  of  the 
inculpated  cruisers  are  set  forth  in  the  American  "  Case''  as  they  were 
submitted  to  the  Joint  High  Commission  in  the  first  discussion  of  the 
claims  on  March  8,  and  stand  in  the  Protocol  approved  May  4.  They 
were  presented  at  Geneva,  not  as  claims  for  which  a  specific  demand  was 
made,  but  as  losses  and  injuries  consequent  upon  the  acts  complained 
of,  and  necessarily  to  be  taken  into  equitable  consideration  in  a  final 
settlement  and  adjudication  of  all  the  differences  submitted  to  the  Tri- 
bunal. The  decision  of  what  is  equitable  in  the  premises,  the  United 
States,  sincerely  and  without  reservation,  surrender  to  the  arbitramwtt 
designated  by  the  Treaty. 

What  tiie  rights,  duties,  and  true  interests  of  both  the  contending 
nations,  and  of  all  nations,  demand  shall  be  the  extent  and  the  measure 
of  liability  and  damages  under  the  Treaty,  is  a  matter  for  the  supreme 
determination  of  the  Tribunal  established  thereby. 

Should  that  august  Tribunal  decide  that  a  State  is  not  liable  for  the 
indirect  or  consequential  results  of  an  accidental  or  unintentional  viola- 
tion of  its  neutral  obligations,  the  United  States  will  unhesitatingly 
accept  the  decision. 

Should  it,  on  the  other  hand,  decide  that  Great  Britain  is  liable  to  this- 
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(Government  for  such  consequential  xesnlts,  they  have  that  full  faith  in 
British  observance  of  its  engagements  to  expect  a  compliance  with  the 
judgment  of  the  Tribunal  which  a  solemn  Treaty  between  the  two  Pow- 
ers has  created  in  order  to  remove  and  adjust  aU  complaints  and  claims 
on  the  part  of  the  United  States. 

To  the  judgment  of  the  Tribunal  when  pronounced  the  United  States 
will,  as  they  have  pledged  their  faith,  implicitly  bow.    They  confidently 
expect  the  same  submission  on  the  part  of  the  great  nation  with  which 
they  entered  into  such  solemn  obligations. 
I  am,  &c., 

HAMILTON  FISH. 


No.  17. 

General  Schenck  to  Mr.  Fish 

[Extract.] 

No.  198.J  Legation  of  the  United  States, 

London^  April  18,  1872.    (Received  April  30.) 

Sm:         ♦  ♦  *  *  ♦ 

I  spent  some  time  with  his  Lordship,  occupying  myself  principally  in 
the  endeavor  to  make  him  understand  how  little  proper  comprehension 
there  is  here  of  the  state  of  public  feeling  and  opinion  in  the  United 
States.  They  believe,  and  the  Government  has  seemed  to  share  in  the 
impression,  that  there  is  a  very  general  desire  among  our  people,  includ- 
ing the  most  of  our  prominent  men,  that  the  claims  for  indirect  damages 
should  be  withdrawn,  and  the  Arbitrators  not  asked  to  consider  or  decide 
on  them.  I  explained  to  Lord  Granville  that  much  of  this  misappre- 
hension comes  &'om  the  course  of  the  English  press,  giving  prominence 
as  it  does  to  every  article,  letter,  or  publication  of  any  sort  coming  from 
America  or  purporting  to  be  written  by  an  American  taking  the  British 
view  of  the  question,  and  studiously  excluding  all  that  would  tend  to 
prove  the  almost  entire  unanimity  of  our  press  and  citizens  in  support 
of  the  position  taken  by  their  Government.  I  warned  him  ae^ainst  trust- 
ing to  the  correspondence  and  writing  of  certain  persons  and  journals 
that  I  named,  as  affording  any  true  exposition  of  the  general  sentiment 
in  our  country.  And  I  represented  to  him  that  both  the  Government  and 
citizens  were  much  more  generally  concerned  to  have  all  claims  of  every 
sort,  whether  regarded  as  substantial  or  shadowy,  go  to  the  Arbitrators 
to  be  decided  upon,  so  that  every  existing  complaint  and  grievance  might 
be  blotted  out  and  wiped  away  forever,  than  they  were  troubled  about 
either  the  character  or  amount  of  the  award  to  be  rendered  by  the  Tri- 
bunal. 

What  was  most  especially  desired,  I  assured  him,  was  that  a  decision 
of  the  whole  question  and  extent  of  the  liability  of  a  neutral  should  be 
arrived  at,  so  that  the  rule  and  the  law  for  all  might  be  known  in  the 
future. 

Indeed,  among  other  things  I  told  Lord  Granville  frankly  that  I  re- 
gretted to  have  to  inform  him  there  were  not  a  few  of  our  best  people 
who  were  growing  so  dissatisfied  with  the  position  which  Her  M^esty's 
Government  were  now  assuming,  that  they  were  beginning  to  say  that 
Great  Britain,  they  supposed,  must  be  permitted  to  take  her  course  and 
-annul  the  Treaty,  in  which  event  the  United  States  could  surmise  such 
an  unhappy  end  of  our  labors  and  hopes  as  well  as  this  Government 
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All  I  said,  and  there  was  a  great  deal  of  it,  was  expressed  and  received 
in  the  .most  friendly  manner,  and  helped  to  give  us,  I  hope,  a  better  mu- 
tual understanding,  whether  it  may  have  or  not  any  other  effect  or  result. 

His  Lordship,  I  am  more  than  ever  satisfied,  is  sincerely  and  painfully 
earnest  in  his  desire  to  save  the  Treaty,  and  I  have  no  doubt  that  this 
is  equally  true  of  other  ministers. 

I  have,  &c., 

EOBT.  C.  SCHENCK. 


lS"o.  18. 

Mr,  Fish  to  Oeneral  Schencl'. 

[Extract.] 

No.  184.]  Department  of  State, 

Washington,  April  23,  1872. 

Sir  :  It  is  unnecessary  now  to  consider  what  action  this  Government 
might  have  taken  with  regard  to  the  present  phase  of  the  Alabama 
claims  question  had  the  British  Government  calmly  presented  their 
views  with  respect  to  their  construction  of  the  Treaty  in  relation  to 
what  are  now  familiarly  called  "  the  indirect  claims."  The  public  dis- 
cussion which  they  have  thought  proper  to  excite,  and  the  discourteous 
tone  and  minatory  intimations  of  some  of  the  utterances  of  the  ministry, 
impose  upon  the  United  States  a  different  line  of  action  from  that 
which  might  have  been  adopted  in  response  to  a  calm  presentation  of  a 
different  construction  of  the  Treaty  from  that  which  is  entertained  by 
this  Government,  and  of  the  apprehensions  which  the  imagination  of 
the  British  public  seem  to  entertain  of  the  possible  magnitude  of  the 
award  that  may  be  made  for  that  class  of  the  claims^ 

Not  doubting  the  correctness  of  the  position  which  this  Government 
has  occupied,  and  fully  convinced  that  the  "  indirect  claims''  were  not 
eliminated  from  the  general  complaint  of  the  United  States,  I  am  not 
disposed  to  question  the  sincerity  of  those  who  hold  to  the  opposite 
view. 

This  Government  is  very  anxious  to  maintain  the  Treaty  and  to  pre- 
serve the  example  which  it  affords  of  a  peaceful  mode  of  settling  inter- 
national differences  of  the  very  gravest  character. 

Neither  the  Government  of  the  United  States,  nor,  so  far  as  I  can 
judge,  any  considerable  number  of  the  American  people,  have  ever  at- 
tached much  importance  to  the  so-called  'indirect  claims,"  or  have  ever 
expected  or  desired  any  award  of  damages  on  their  account. 

They  were  advanced  during  the  occurrence  of  the  events  of  the 
cruisers'  depredations,  and  pending  the  excitement  and  the  irritation 
■caused  by  the  conduct  of  Great  Britain.  They  became  more  prominently 
associated  with  the  case  during  the  discussions  attendant  upon  the 
Johnson-Clarendon  Treaty,  and  its  rejection ;  and  it  was  impossible  for 
the  American  Commissioners  not  to  lay  them  as  part  of  the  American 
complaint,  and  as  forming  part  of  the  American  claims,  before  the  Joint 
High  Commission. 

That  they  were  not  excepted  to  by  the  British  Commissioners  is  no 
fault  of  this  Government. 

Being  left  in  the  complaint,  and  set  forth,  unchallenged,  in  the  Pro- 
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toool,  (signed  ouly  foar  days  before  the  signing  of  the  Treaty,  and  whei^ 
tJbbO  Treaty  was  completed  in  form  and  substance,  and  was  being  en- 
grossed for  signature,)  they  could  not  be  omitted  from  the  ^^  Gase.'^ 

*  *  «  •  «  • 

The  XJuited  States  now  desire  no  pecuniary  award  on  their  account. 
You  will  not  fail  to  have  noticed  that  through  the  whole  of  my  corre- 
spondence we  ask  no  damages  on  their  account;  we  only  desire  a  judg- 
ment which  will  remove  them  for  all  foture  time  as  a  cause  of  difference 
between  the  two  Governments.  In  our  6pinion  they  have  not  been  dis- 
posed of,  and  unless  disposed  of,  in  some  way,  they  will  remain  to  be 
brought  up  at  some  future  time  to  the  disturbance  of  the  harmony  of 
the  two  Governments. 

The  United  States  are  sincere  in  desiring  a  "tabula  rasa'' on  this 
Alabama  question,  and  therefore  they  desire  a  judgment  upon  them  by 

the  Geneva  Tribunal. 

«  «  •  *  *  «  # 

In  the  correspondence,  I  have  gone  as  far  as  prudence  would  allow  in 
intimating  that  we  neither  desired  or  expected  any  pecuniary  award, 
and  that  we  should  be  content  with  an  award  that  a  State  is  not  liable 
in  pecuniaiy  damages  for  the  indirect  results  of  a  failure  to  observe  ita 
neutral  obligations. 

It  is  not  the  interest  of  a  country  situate  as  are  the  United  States,, 
with  their  large  extent  of  sea-coast,  a  small  Navy,  and  smaller  internal 
poUce,  to  have  it  established  that  a  nation  is  liable  in  damages  for  the 
indirect,  remote,  or  consequential  results  of  a  failure  to  observe  its 
neutral  duties.  This  Government  expects  to  be  in  the  future,  as  it  has 
been  in  the  i>ast,  a  neutral  much  more  of  the  time  than  a  belligerent. 

It  is  strange  that  the  British  Government  does  not  see  that  the  inter- 
ests of  this  Government  do  not  lead  them  to  expect  or  to  desire  a  judg- 
ment on  the  "  indirect  claims;''  and  that  they  fail  to  do  justice  to  tl^ 
sincerity  of  purpose,  in  the  interests  of  the  future  harmony  of  the  two 
nations,  which  has  led  the  United  States  to  lay  those  claims  before  the 

Tribunal  at  Geneva. 

«  *  *  *  «  *  * 

I  need  not  repeat  to  you  the  earnestness  of  the  President's  desire  to 
prevent  a  failure  of  the  Arbitration,  or  any  repudiation  of  a  Treaty  which 
is  so  hopeful  of  beneficent  results,  nor  need  I  urge  you  to  continued 
efforts,  by  all  that  is  in  your  power,  consistently  with  the  honor  and 
dignity  of  this  nation,  to  bring  about  an  honorabla  understanding  be- 
tween the  two  Governments  on  this  question,  which  has  been,  as  it 
appears  to  us,  so  unnecessarily  and  unwisely  raised,  to  the  imminent 
peril  of  an  important  Treaty. 
I  am,  &c., 

HAMILTON  FISH. 


No.  19. 

General  SchencJc  to  Mr.  Fish. 
[Extract.] 

No.  210.]  Legation  of  the  United  States, 

London^  April  25, 1872. 

Sir:  At  this  moment  it  appears  too  probable  that  the  Government 
here  will  ♦*♦*♦*♦ 
take  such  a  course  as  will  put  an  end  to  the  Arbitration  at  Geneva  and 
to  the  Treaty.  jigitized  by  C  _  -  ^  -  - 
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I  will  not  DOW  attempt  to  explain  or  comment  on  the  situation.  The 
development  and  the  events  of. the  last  few  days  you  will  have  gathered 
from  my  telegraphic  communications,  and  from  the  reports  of  proceed- 
ings in  Parliament,  and  articles  from  the  London  journals,  which  I  con- 
tinue to  send  you. 

If  there  is  to  be  a  disastrous  termination  of  all  our  work,  from  which 
we  had  hoped  so  much  of  good  for  the  two  countries  atod  for  the  world, 
the  obstinate  refnsal  of  the  British  Government  and  people  to  go  on 
with  a  solemn  and  high  engagement  that,  without  any  sacrifice  of  their 
dignity  and  interests,  might  have  been  conducted  to  a  conclusion  which 
would  have  blotted  away  all  serious  causes  of  disagreement  between 
them  and  us,  will  be  not  a  little  owing  to  the  course  of  some  of  our  ot?n 
citizens. 

The  difficulties  have  been  wonderfully  increased  of  late,  and  Great 
Britain  encouraged  in  her  position  by  the  tone  of  some  of  the  Ameri- 
can journals,  by  inconsiderate  declarations  of  some  public  men,  and  by 
much  writing,  telegraphing,  and  conversation,  not  wise  and  thoughtful, 
though  generally,  perhaps,  not  mischievously  intended.  This  has  led 
at  last  to  a  common  conviction  here  that  the  best  and  most  influential 
men  of  the  United  States  desire  to  have  our  Government  recede  from 
its  position. 

I  await  still  your  communication  in  reply  to  Lord  Granville's  note  of 
the  20th  ultimo.  I  hope,  also,  with  that,  or  sooner  by  telegraph,  to  re- 
ceive instructions  from  you,  which  may  direct  and  help  me  in  any  con- 
tingency likely  to  occur.  I  shall  doubtless  have  much  to  report  and 
bring  to  your  consideration  now  very  soon.  In  the  mean  time,  I  will  not 
fail  to  keep  my  mind  anxiously  directed  to  any  and  every  expedient  by 
which  the  Treaty  may  possibly  be  preserved,  although  our  interest  in 
maintaining  and  executing  its  provisions  is  certainly  not  greater  than 
the  need  of  this  nation,  which  does  not  seem  to  me  to  fully  weigh  and 
appreciate  the  unhappy  consequences  to  flow  from  its  repudiation. 
I  have,  &c., 

ROBT.  C.  SCHENGK. 


No.  20. 
Mr,  Fish  to  General  8chendc. 

[Telegram,] 

Washington,  April  27 y  1872. 

Ton  are  aware  that  neither  in  the  Case  presented  in  behalf  of  this 
'Government  at  Geneva  nor  in  the  instructions  to  you  have  the 
United  iStates  asked  for  pecuniary  damages  on  account  of  that  part  of 
tlie  Alabama  claims  call^  the  indirect  losses,  which  the  British  Gov* 
emment  think  are  not  within  the  province  of  the  Tribunal.  We  think 
it  essential,  however,  that  the  question  be  decided  whether  claims  of 
that  nature  can  in  the  future  be  advanced  against  the  United  States 
as  a  neutral  by  Great  Britain  when  the  latter  is  a  belligerent ;  for  if 
Great  Britain  is  to  be  at  liberty  when  a  belligerent  to  advance  claims 
for  indirect  losses  or  injuries  against  this  country,  then  our  claims  must 
be  maintained  and  we  must  press  for  compensation. 

A  conversation  with  Sir  Edward  Thornton  induces  the  belief  that'the 
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British  GovemmeDt  may  make  a  proposal  to  yoa  to  the  effect  that  Her 
Majesty's  Government  engages  and  stipalates  that  in  the  future,  should 
Great  Britain  be  a  belligerent  and  this  country  neutral,  and  should 
there  be  any  failure  on  the  part  of  the  United  States  to  observe  their 
neutral  obligations,  Great  Britain  will  make  or  advance  no  complaints 
or  claims  against  the  United  States  by  reason  or  on  account  of  any  in- 
direct, remote,  or  consequential  results  of  such  failure ;  and  that,  in 
consideration  of  such  stipulation,  the  United  States  shall  not  press  for 
a  pecuniary  award  of  damages  before  the  Geneva  Tribunal  on  account 
of  the  claims  respecting  which  Great  Britain  has  expressed  the  opinion , 
that  they  are  not  included  in  the  submission,  namely,  the  transfer  ci 
the  American  shipping,  increased  insurance,  and  the  prolongation  of 
the  war. 

Should  a  proposal  to  this  effect  be  made  by  the  British  Government, 
the  President  will  assent  to  it,  it  being  understood  that  there  is  no> 
withdrawal  of  any  part  of  the  American  Case,  but  an  agreement  not  to 
demand  damages  on  account  of  the  claims  referred  to,  leaving  the 
Tribunal  to  make  such  expression  of  opinion  as  it  may  think  proper  on 
that  question. 

It  is  presumed  that  such  an  agreement  may  be  carried  into  effect  by 
an  exchange  of  notes. 

FISH. 


[From  British  Blue  Book,  ** North  America,"  No.  9,  (1H72,)  p.  *2.] 

No.  21. 

Earl  Granville  to  Sir  E.  Thornton. 

Foreign  Office,  April  29, 1872. 

Sir  :  General  Schenck  told  me  this  day,  in  a  conversation,  that  he* 
had  not  yet  received  the  answer  from  Mr.  Fish  to  my  letter  of  the  20th 
ultimo,  but  that  he  had  received  a  telegraphic  message,  the  substance 
of  which  he  could  not  officially  communicate  until  after  the  delivery  of 
Mr.  Fish's  answer. 

He  then  read  to  me  as  follows : 

Yon  are  aware  that  neither  in  the  Case  presented  in  hehalf  of  this  Government 
nor  in  the  instructions  to  yon,  have  the  United  States  asked  for  pecuniary  damages  on 
account  of  that  part  of  the  ^'Alabama  claims  "  called  the  indirect  losses,  which  the 
British  Government  think  are  not  within  the  province  of  the  Tribunal. 

We  think  it  essential,  however,  that  the  question  be  decided  whether  claims  of 
that  nature  can  in  the  future  be  admitted  against  the  United  States  as  a  neutral  by 
Great  Britain  when  the  latter  is  a  belligerent  j  for  if  Great  Britain  is  to  be  at  liberty 
while  a  belligerent  to  advance  claims  for  indirect  losses  or  injuries  against  this  ooon- 
try,  then  our  claims  must  be  maintained,  and  we  mnst  press  for  compensation. 

A  conversation  with  Sir  £.  Thornton  induces  the  belief  that  the  British  Govem- 
ment  may  make  a  proposal  to  you  to  the  effect  that  Her  Maiesty's  Government  engages 
and  stipulates,  that  in  fntnre  should  Great  Britain  be  a  belligerent,  and  this  country  a 
neutral,  and  should  there  be  any  failure  on  the  part  of  the  United  States  to  observe 
their  neutral  obligations,  Great  Britain  will  make  or  advance  no  complaints  or  claims 
against  the  United  States,  by  reason  or  on  account  of  any  indirect,  remote,  or  con- 
sequential results  of  such  failure ;  and  that,  in  consideration  of  such  stipulation,  the 
United  States  shall  not  press  for  a  pecuniary  award  of  damages  before  the  Geneva 
Tribunal  on  account  of  the  claims  respecting  which  Great  Britain  has  expressed  tbe- 
opinion  that  they  are  not  included  in  the  submission,  namely,  the  transfer  of  the 
American  shipping,  increased  insurance,  and  the  prolongation  of  the  war  Should  a 
proposal  to  this  effect  be  made  by  the  British  Government,  the  President  will  assent 
to  it ;  it  being  understood  that  there  is  no  withdrawal  of  any  part  of  the  American 
Case,  bnt  an  agreement  not  to  demand  damages  on  account  of  the  claims  referred  to. 
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leaviDg  the  Tribunal  to  make  such  expression  of  opinion  as  it  may  think  proper  on 
that  question.  It  is  presumed  that  such  an  agreement  may  be  carried  into  effect  by 
an  exchange  of  notes. 

I  observed  to  General  Scbenck  that  Sir  E.  TUornton,  iu  whom  I  had 
the  fallest  confidence,  had  no  instructions,  and  no  aathority  to  give  an 
opinion  on  any  proposal  for  the  solution  of  the  difficulty. 

I  had  purposely  desired  to  confine  the  negotiations  to  one  channel,  in 
order  to  avoid  confusion. 

The  United  States  Minister  remarked  that  the  words  of  the  telegram 
did  not  go  so  far  as  to  say  that  Sir  E.  Thornton  had  done  so. 

I  then  stated  that  the  proposal  in  its  present  shape  could  not  be 
adopted  by  Her  Majesty's  Government.  It  was  only  proposed  that  the 
American  Government,  who  had  presented  the  claims  for  indirect  losses,, 
shall  no  further  press  them.  But  the  Arbitrators  bad  them  before  them  f 
we  certainly  should  not  consent  to  plead  against  them  5  and  the  mere 
absence  of  further  pressing  them  by  the  United  States  Government 
would  leave  the  matter,  as  regarded  the  Arbitrators,  in  the  position  it 
now  was. 

As  to  the  Arbitrators  being  left  to  make  such  expression  of  opinion 
as  they  may  think  proper  on  that  question,  it  appeared  to  be  unintelli- 
gible. 

If  the  United  States  Government  agreed  substantially  to  withdraw 
the  indirect  claims,  it  was  not  only  with  a  feeling,  which  I  cordially 
appreciated,  of  maintaining  the  most  friendly  feelings  between  the  two 
countries,  but  also  because  they  believed  it  was  in  the  interest  of  both 
that  there  should  be  no  future  liability  on  the  part  of  either  Govern- 
ment for  such  claims.  If  we  both  came  to  an  agreement,  no  strength 
would  be  given  to  that  agreement  by  a  favorable  expression  of  opinion 
from  a  body  who  were  not  appointed  in  order  to  lay  down  principles  of 
international  law ;  and  if  they  gave  a  contrary  opinion,  it  would  be  an 
unseemly  result,  and  against  the  interest  of  both  countries. 

I  then  read  to  him  the  following  statement  of  the  views  which  the 
Cabinet  were  disposed  to  entertain  as  to  the  course  which  might  be 
pursued : 

We  are  ready  to  join  with  the  United  States  in  a  statement  to  the  Arbitrators  that, 
in  any  award  they  may  make,  they  are  not  to  have  regard  to  the  indirect  claims.  We 
are  also  ready  to  state  that  the  language  we  have  hitherto  used  respecting  these  in- 
direct claims  involves  a  declaration  of  intention,  which  is  to  guide  our  conduct  in 
future.  Any  such  intention,  and  its  binding  force  on  future  conduct,  would  of  course 
be  reciprocal.  We  do  not  know  what  is  meant  by  the  submission  of  the  abstract 
question  to  the  Arbitrators,  nor  do  we  see  how  it  could  be  admissible,  inasmuch  as  that 
question  would  already  have  been  virtually  decided  by  mutual  consent. 

General  Schenck  then  asked  me  why  I  should  not  write  to  him  such 
a  note  as  he  would  suggest,  in  which  it  should  be  said  that  '^  while  Her 
Majesty's  Government  still  adhere  to  their  view  that  it  is  not  within  the 
province  of  the  Arbitrators  to  consider  or  decide  upon  the  claims  for 
indirect  losses,  and  that  therefore  the  Government  of  the  United  States 
ought  not  to  press  for  a  consideration  of  such  claims,  yet  they  are  free 
to  state  that,  in  the  event  of  the  Government  of  the  United  States 
agreeing  to  refrain  from  pressing  for  compensation,  or  for  any  pecuniary 
award  for  that  portion  of  their  claims  as  set  out  in  their  Case  to  the 
Geneva  Arbitrators,  Her  Majesty's  Government  will,  on  their  part,  agree 
that  the  view  of  the  inadmissibility  of  such  claims  which  they  have  hereto- 
fore presented,  will  still  continue  to  be  their  principle  of  action  and  con- 
duct in  all  like  cases,  and  in  similar  circumstances,  and  particularly, 
are  ready  to  give  assurance,  in  pursuance  of  the  recognition  of  such 
principles,  to  the  Government  of  the  United  States,  that  if  Great  Britain 
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slioald  at  any  time  hereafter  be  a  belligereut  while  the  United  States 
are  neutral,  claims  of  that  nature  will  never  be  advanced  against  the 
United  States." 

I  stated  to  the  United  States  Minister  that  the  Cabinet,  in  discussing 
the  scheme  sent  by  Sir  E.  Thornton,  had  treated  it  as  Mr.  Fish's  pro- 
posal, and  had  not  entertained  the  thought  of  its  being  a  proposal  to 
be  made  by  themselves. 

General  Schenck  said  that  it  was  of  great  importance  that  we  should 
make  the  propo^^al. 

I  said  that  I  had  been  writing  at  his  dictation  and  did  not  wish  to  put 
words  in  his  mouth,  but  that  I  thought  the  words  which  I  had  used, 
**  not  to  have  regard"  to  claims  for  indirecl  losses,  were  better  in  every 
way  than  those  which  he  had  adopted  from  Mr.  Fish's  telegram,  "  not 
to  press,"  &c. 

I  had  no  doubt  of  the  good  faith  of  the  United  States  Government, 
but  it  was  desirable,  after  the  past  misunderstanding,  to  make  every- 
thing as  clear  as  possible.  General  Schenck  declined  to  deviate  from 
the  telegram  in  this  particular. 

I  then  suggested  the  addition  of  the  words  "  and  such  agreement 
being  made  known  to  the  Arbitrators  before  the  16th  of  June,"  which 
he  adopted.  I  also  pointed  out  the  omission  of  any  declaration  of  re- 
ciprocity for  the  future,  which  was  a  matter  of  course,  and  he  author- 
ized me  to  write  down  "such  understanding  between  the  parties  of 
course  to  be  reciprocal  for  the  future." 

General  Schenck  repeated  a  strong  appeal  to  me  to  be  contented  with 
substantially  getting  what  we  wanted. 

I  promised  to  submit  what  he  had  written,  and  for  which  I  could  un- 
dertake no  responsibility,  to  my  colleagues,  and  we  agreed  to  continue 
confidential  communication  in  order  to  save  time. 

After  consultation  with  my  colleagues,  I  forwarded  to  General  Schenck 
the  note  and  inclosure,  of  which  I  transmit  copies  herewith. 
I  am,  &c., 

GRANVILLE. 


[Inclosure  1  in  No.  91.1 

EavJ.  Granville  to  General  Schenck, 

fCoafldential.] 

16  Brl'ton  Street,  April  29, 1872. 
My  Dear  General  :  I  send  you  in  a  roogh  state  a  paraphrase  of  your  propoeed 
draught.    Please  return  it  to  me  when  you  have  taken  a  copy. 

The  Cabinet  were  of  opiuion  that  it  was  for  the  United  States  to  make  the  proposal 
•ffioiall;^  00  well  as  confidentially,  hut  they  are  prepared  to  concede  on  this  point  ia 
the  spirit  which  yoa  recommend. 

They  insist  npon  the  words  in  the  first  half  of  the  third  page^  as  preferable  to  those 
yon  have  taken  from  the  message  of  Mr.  Fish.^ 

The  other  alterations  are  for  the  purpose  of  clearness,  and  in  the  hope  that  some  of 
them  will  be  more  acceptable  to  your  Government. 
Yours,  &c., 

GRANVILLE. 


[For  Incloenre  2  in  No.  21,  see  p.  481.] 


*  **  That  the  Arbitrators  are  not  to  have  regard,  in  any  award  that  they  may  m$k»t 
to  the  above-mentioned  claims.^'    (See  Inclosure  2.) 

"  *^  The  United  States  shall  not  press  for  a  pecuniary  award  of  damages  before  tbe 
Geneva  Tribunal  on  account  of  the  claims  respecting  which,''  &c.    (See  page  47d) 
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No.  22. 

General  JSchenck  to  Mr,  Fish. 

[Telegram.] 

London,  April  30, 1872. 

Your  181,  received  last  night,  has  been  by  some  accident  wet  and 
blurred,  but  I  hope  to  make  it  all  out  to-day.  Meantime  your  telegram, 
which  came  Sunday  night,  was  the  occasion  of  a  strictly  confidential 
interview  with  Granville  yesterday.  He  objected  to  this  Government 
making  first  movement,  but  that  point  is  now  conceded.  They  object 
to  having  Arbitrators  express  opinion  on  indirect  claims,  when  the  two 
Governments  agree  that  they  are  not  to  be  the  subject  of  award. 

After  consideration  by  Cabinet  the  following  paper  was  given  me  last 
night  confidentially  as  the  draught  of  a  possible  communication  to  be 
made  to  me,  if  the  United  States  have  promised  to  assent  to  it  and  will 
previously  put  Her  Majesty's  Government  in  possession  of  the  terms  of 
the  assent : 

Her  Majesty's  Governraent  adhere  to  their  view  that  it  is  not  within  the  province  of 
the  ArbitratoVs  to  consider  or  to  decide  upon  the  claims  for  indirect  losses,  viz,  the 
transfer  of  the  American  shipping,  the  increased  premiums  of  insurance,  and  the  pro- 
longation of  the  war,  and  that  consetiuently  the  Government  of  the  United  States 
ought  not  to  press  for  a  consideration  of  such  claims.  They  are,  however,  ready  to  state 
that,  in  the  event  of  the  Government  of  the  United  States  agreeing  that  the  Arbitra- 
tors are  not  to  have  regard,  in  any  award  that  they  may  make,  to  the  above-mentioned 
claims,  Her  Majesty's  Government  will,  on  their  part,  agree  that  the  view  which  they 
have  heretofore  presented  of  the  inadmissibility  of  such  claims  shall  still  continue  to 
be  their  principle  of  action  and  conduct  in  all  like  cases  and  in  similar  circumstances; 
and  that  they  are  ready,  in  pursuance  of  the  recognition  of  such  principle,  to  give  as- 
surance to  the  United  States  that,  if  Great  Britam  should,  at  any  time  nereafter,  be  a 
belligerent,  while  the  United  States  is  a  neutral,  claims  of  that  nature,  in  similar  cases 
and  similar  circumstances,  will  never  be  advanced  against  the  United  States,  such  an 
assurance  for  the  future  being  reciprocally  given  by  both  parties.  An  arrangement 
such  as  IS  here  sketched  out  might  be  carried  into  effect  by  an  exchange  of  notes, 
which  shall  be  communicated  to  and  recorded  by  the  Arbitrators. 

In  submitting  this  draught  of  their  proposal,  I  should  inform  you  that 
I  have  insisted  on  this  language,  "  the  United  States  agreeing  to  refrain 
from  pressing  for  compensation  or  for  any  pecuniary  award  for  the 
above-mentioned  claims." 

SCIIENCK. 


[From  British  Blue  Book  North  America,  No.  9,  (1S72,)  p.  1.] 
No.  23. 

Sir  E.  Thornton  to  Earl  Oranrille.^ 
[Extract.] 

Washington,  April  30, 1872.    (Received  May  12.) 

I  called  upon  Mr.  Fish  at  the  State  Department  on  the  25th  instant, 
Thursday,  the  day  of  the  week  on  which  he  requests  that  members  of 


'  The  substance  of  this  dispatch  was  received  by  t-clograpli  on  the  27th  of  Apr^kTp 
31  A— II  '  O 
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the  Diplomatic  Body  may  visit  him.  He  iuformed  me  that  he  had 
received  the  day  before  a  telegram  from  General  Schenck,  in  which  he 
stated  that  your  Lordship  had  told  him  that,  if  Mr.  Fish's  answer  to 
your  note  of  the  20th  ultimo  did  not  contain  some  satisfactory  commu- 
nication with  regard  to  the  claims  for  indirect  damages,  Her  Majesty's 
Government  would  be  obliged  to  announce  its  intention  of  withdrawing 
entirely  from  the  Arbitration  at  Geneva.  Mr.  Fish  added  that  he  should 
sincerely  regret  to  hear  of  such  an  announcement  being  made,  for  that  it 
could  only  be  looked  upon  as  a  menace,  and  would  destroy  all  hope  of 
an  understanding  upon  the  subject.  Mr.  Fish  then  sent  for  the  draught  of 
his  dispatch  to  General  Schenck  in  answer  to  your  Lordship's  note  of 
the  20th  ultimo,  and  read  it  to  me.  Your  Lordship  will  probably  have 
received  a  copy  of  it  from  General  Schenck  yesterday  or  to-day.  Mr, 
Fish  also  read  me  part  of  the  dispatch  which  he  had  sent  to  General 
Schenck  on  the  19th  instant,  and  in  whidi  Mr.  Fish  expressed  his  sur- 
prise that  Her  Majesty's  Government  shouldobject  so  much  to  a  decision 
by  the  Tribunal  of  Arbitration  at  Geneva  on  the  matter  of  the  indirect 
claims;  for  that  it  must  be  aware  that  the  United  States  Government 
neither  expected  nor  desired  a  money-award  on  account  of  those  claims, 
and  that  the  United  States  were  quite  as  much  interested  as  Great  Britain 
in  obtaining  from  the  Tribunal  a  decision  adverse  to  those  claims.  The 
tone  of  the  dispatch  was  friendly  and  conciliatory,  and  was  evidently 
intended  to  contribute  to  bringing  about  an  agreement  upon  the  question 
at  issue.  Indeed,  I  gathered  that  the  part  of  the  draught  which  was  not 
read  to  me  contained  a  distinct  proposal  upon  the  subject.  I  fear,  how- 
ever, that  this  dispatch  will  reach  General  Schenck  too  late  for  practical 
purposes. 

Mr.  Fish  told  me  that  Mr.  Adams  left  New  York  for  England  on  the 
24th  instant,  and.  that,  on  his  arrival  there,  he  would  convince  your 
Lordship,  though  unofficially,  that  he  was  entirely  opposed  to  the  prin- 
ciple of  claims  for  consequential  damages. 

But,  during  the  whole  conversation,  Mr.  Fish  betrayed  anxiety  that 
the  Treaty  should  not  be  allowed  to  break  down,  and  frequently  expressed 
his  hope  that  your  Lordship  would  suggest  seme  means  of  disposing  of 
the  indirect  claims,  which  would  at  the  same  time  satisfy  Her  Majesty's 
Government  and  would  be  possible  for  that  of  the  United  States ;  for 
he  said  that,  even  if  the  latter  was  not  justified  in  ever  having  presentd 
those  claims — which  he  couUi  not  admit — it  was  impossible  for  it  now 
to  recede  or  withdraw  them,  unless  it  should  obtain  a  quid  pro  quo.  If 
Her  Majesty's  Government  was  really  anxious  that  the  provisions  of  the 
Treaty  should  be  carried  out,  which  I  earnestly  assured  him  certainly 
was  the  case,  why,  he  asked,  should  not  your  Lordship,  in  your  answer 
to  his  dispatch,  now  on  its  way,  state  that,  as  the  United  States  Govern- 
ment had  made  it  evident  that  it  did  not  desire  a  money-award  on 
account  of  the  indirect  claims,  but  merely  a  decision  on  their  merits  by 
the  Tribunal,  Her  Majesty's  Government  would  consent  never  to  present 
such  indirect  claims,  under  similar  circumstances,  when  England  might 
happen  to  be  a  belligerent,  and  would  allow  the  abstract  question  to  be 
decided  for  the  benefit  of  both  parties,  if  the  United  States  Government 
would  engage  not  to  ask  for  a  money-award  on  the  indirect  claims  from 
the  Tribunal  at  Geneva. 

Mr.  Fish  asked  my  opinion  upon  this  vsuggestion;  but  I  replied  that  it 
was  impossible  for  me  to  imagine  what  Her  Majesty's  Government  might 
think  of  such  a  mode  of  arrangement,  which  I  had  now  heard  from  him 
for  the  first  time,  and  upon  which  I  could  not  possibly  have  received 
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any  instructions  from  your  Lordship.  Upon  his  urging,  however,  that 
I  should  let  him  know  my  private  feeling  on  the  subject,  1  said  that,  with 
some  modifications,  I  thought  it  possible  that  it  might  form  the  basis 
of  an  arrangement,  and  that  I  would  have  no  objection  to  telegraph  the 
substance  of  his  communication  to  your  Lordship.  But  I  asked  whether 
the  President  would  be  able  to  agree  to  such  an  arrangement  without 
receiving  the  sanction  of  the  Senate  to  it.  Mr.  Fish  replied  with  confi- 
dence that  he  could  do  so,  for  that  it  would  be  merely  an  agreement  as 
to  the  regulation  of  the  mode  of  reference  to  the  Tribunal,  which  was 
entirely  in  the  hands  of  the  Executive. 

Immediately  after  my  interview  with  Mr.  Fish  on  the  25th  instant,  I 
found,  in  the  evening  newspaper,  allusions  to  what  he  had  suggested, 
and  coupled  with  it  a  statement  that  the  President  disagreed  with  Mr. 
Fish  upon  the  subject.  The  latter  paid  me  a  visit  on  the  afternoon  of 
the  26th  instant,  and  assured  me  that  the  President  was  entirely  in 
accord  \^ith  him  as  to  the  possibility  of  an  arrangement  on  the  basis  to 
which  he  had  alluded  in  his  conversation  of  the  previous  day ;  and  he 
begged  me  to  assure  you  that  he  was  fully  supported  by  the  President. 

During  this  visit  I  pointed  out  to  Mr.  Fish  that,  in  case  the  suggest- 
ions made  by  him  were  taken  into  consideration,  the  United  States 
Government  would  probably  be  expected  to  engage  on  its  part  that  it 
would  never  again  make  such  claims  against  England  as  a  neutral  as 
had  recently  been  presented  in  its  Case.  Mr.  Fish  replied  that,  as  a 
matter  of  course,  it  never  would  ^o  so,  but  that  to  take  a  formal  engage- 
ment to  that  effect  would  involve  the  necessity  of  an  application  to  the 
Senate. 


Xo  24. 

General  ScheneJc  to  Mr.  Fish. 
[Telegram.] 

London,  May  2, 1872. 
Lord  Granville  proposes  the  following  as  the  introductory  part  of  the 
note  submitted  to  you  by  my  telegram  of  the  30th  ultimo : 

I  have  laid  before  my  colleagues  the  dispatch  addressed  to  you  by  Mr.  Fish  on  the 
16th  ultimo,  of  which  you  furnished  me  with  a  copy  ou  the  Ist  iustant.  I  informed 
you,  in  my  letter  of  the  20th  of  March,  that  Her  Majesty's  Government,  in  communi- 
cating to  you  the  grounds  on  which  they  hold  that  the  claims  for  indirect  losses  are  ex- 
cluded from  the  scope  and  intention  of  the  reference  to  the  Tribunal  of  Arbitration  at 
Geneva,  did  not  wish  to  commence  a  diplomatic  controversy,  but  merely  to  comply 
with  the  desire  substantially  expressed  by  the  Government  of  the  United  States  to  be 
advised  of  the  reasons  which  had  prompted  the  declaration  made  by  me  on  behalf  of 
Her  Majesty's  Government  on  the  3d  of  February.  Her  Majesty's  Government  are  stiU 
of  the  same  mind ;  and  although  they  cannot  admit  the  force  of  the  partial  rejoinder 
which  Mr.  Fish  has  made  to  that  statement  of  their  reasons,  they  agree  with  Air.  Fish 
in  seeing  no  advantage  in  the  continuance  of  an  argumentative  discussion  on  the  sub- 
ject. It  will,  however,  be  understood  that,  if  I  do  not  review  the  matter  of  Mr.  Fish's 
dispatch,  it  is  not  from  an  assent  to  his  positions,  but  from  the  hope  that  a  wav  may 
be  found,  without  prejudice  to  the  arguments  heretofore  advanced  by  Her  Maiesty's 
Government,  to  avoid  further  controversy.  In  the  full  expectation,  therefore,  that  an 
arrangement  satisfactory  to  both  countries  will  be  accepted  by  the  Government  of 
the  United  States,  I  proceed  to  state  the  views  of  Her  Majesty's  Government. 

SCHENCK. 

Digitized^,    _   _   _       _^ 
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[From  British  Blue  Book  North  America,  No.  9,  (1872,)  p.  4.] 

No.  25. 

Earl  Granville  to  Mr,  TJiornton. 

Foreign  Office,  May  2, 1872. 
Sir  :  With  reference  to  my  dispatch  of  the  29th  ultimo,  I  transmit 
to  you  herewith  copies  of  a  further  private  letter  to  General  Schenck, 
and  its  inclosure. 
I  am,  &c., 

GRANVILLE. 


[Inclosure  1.]  •  , 

Earl  Granville  to  General  Schenck. 

[Confidential.J 

Foreign  Office,  May  2, 1872. 
My  Dear  Gener^il  Schenck  :  According  to  your  request  I  send  you  the  proposed 
preface  to  the  words  which  I  have  already  communicated  to  you,  embodying  the  pro- 
posal, based  on  your  suggestions,  which  we  are  prepared  to  make  to  the  Government 
of  the  United  States,  on  condition  of  our  being  previously  informed  of  their  assent, 
and  of  the  form  in  which  that  assent  will  be  giveu  being  satisfactory  to  us. 
Yours,  &c., 

GRANVILLE. 

[For  inclosure  2  in  No.  25,  see  p.  483.] 


No.  26. 

Mr.  Fish  to  General  Schenclc. 

[Telegram.] 

WASHINGTON,  May  4,  1872. 

The  President  regrets  that  Her  Majesty's  Government  have  not 
thought  proper  to  make  the  proposal  mentioned  in  my  telegram  to  you 
of  27th  April,  which  this  Government  had  been  led  to  hope  might  afford 
a  solution  of  the  differences  between  the  two  Governments  with  regard 
to  the  arbitration  now  pending  under  the  Treaty  of  Washington.  The 
nature  and  terms  of  the  proposition  contained  in  your  telegram  of  30th 
April  are  such  that  it  cannot  justify  his  assent. 

He  cannot  assent  to  any  proposition  which  by  implication  or  inference 
withdraws  any  part  of  the  claims,  or  of  the  Case  of  this  Government, 
from  the  consideration  of  the  Tribunal.  The  British  Government  pro- 
poses that  the  views  heretofore  presented  by  them,  that  certain  of  the 
claims  put  forth  by  the  United  States  are  not  within  the  province  of  the 
Tribunal,  be  continued  as  their  principle  of  action  and  conduct,  and  that 
in  recognition  of  such  principle  an  assurance  be  reciprocally  given  by 
both  parties. 

The  United  States  do  not  entertain  the  views  thus  presented  by  Her 
Majesty's  Government,  and  cannot  enter  into  an  assurance  on  the  basis 
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of  such  principle.  The  proposal  limits  the  agreement  of  the  British 
Government  to  a  stipulation  not  to  advance  claims  of  that  nature  in 
similar  cases  and  similar  circumstances.  No  two  cases  are  similar,  and 
circumstances  similar  to  those  arising  during  the  rebellion  cannot  occur 
to  Great  Britain ;  consequently  the  terms  of  the  proposed  agreement 
guarantee  nothing  to  this  Government. 

The  proposal  prevents  any  expression  of  opinion  or  of  judgment  by 
the  Tribunal  on  the  class  of  claims  referred  to,  and  thus  virtually 
denies  what  this  Government  believes — that  the  Tribunal  has  jurisdic- 
tion over  all  the  claims  which  have  been  put  forth.  Under  these  cir- 
cumstances the  President  is  compelled  to  adhere  to  the  opinion  that  it 
is  within  the  province  of  the  Arbitrators  at  Geneva  to  consider  all  the 
claims,  and  to  determine  the  liability  of  Great  Britain  for  all  the  claims 
which  have  been  put  forward  bv  the  United  States. 

FISH. 


General  Sclienck  to  Mr,  Fish, 
[Telegram.] 

London,  May  5,  1872. 

Your  telegram  of  yesterday  received  today.    . 

Will  endeavor  to  see  Granville  to-night  or  early  to-morrow.  Will 
urge  him  to  modify  his  proposal  in  accordance  with  your  views.  Will 
you  examine  it,  including  introductory  paragraphs  as  given  in  my  tele- 
grams of  April  30  and  May  3,  and,  taking  it  for  a  basis,  suggest  exactly 
what  modifications  would  make  it  possible  for  the  President  to  assent 
to  it  ?  Also  give  me  draught  of  such  reply  as  you  would  be  willing  to 
make.  I  am  confident  this  Government  will  not  agree  to  the  last  para- 
graph of  your  telegram  of  April  27.  They  may  agree  that  if  the  United 
States  will  engage  not  to  press  for  award  for  indirect  damages,  nothing 
need  be  said  about  any  modification  of  the  original  Case,  nor  whether 
such  agreement  is  a  withdrawal  or  not  a  withdrawal  of  any  part  of  that 
Case,  llather  than  agree  to  submit  the  indirect  claims  to  the  judgment 
of  the  Tribunal,  I  apprehend  this  Government,  backed  by  Parliament, 
would  cease  negotiation  and  make  an  absolute  declaration  against  pro- 
ceeding with  the  arbitration.  Could  the  President  assent  to  their  ofier 
if  I  can  get  the  following  substitute  for  what  I  telegraphed  April  30  ? 

Her  Majesty's  Goveruinent  are  now  ready  to  state  that  if  the  United  States  will 
and  do  agree  not  to  press  for  a  pecuniary  award  before  the  Tribunal  of  Arbitration  at 
Geneva,  on  account  of  claims  for  indirect  losses  or  damages,  namely,  the  increased 
premiums  of  insurance,  the  transfer  of  American  shipping,  and  the  prolongation  of 
the  war,  then  Her  Majesty's  Government  wili  and  do,  on  their  part,  engage  and  stipu- 
late that,  should  Great  Britain  at  any  time  in  the  future  be  a  belligerent  while  the 
United  States  is  a  neutral ;  and  should  there  be  any  failure  on  the  part  of  the  United 
.States  to  observe  their-  neutral  obligations.  Great  Britain  will  make  or  advance  no 
complaints  or  claims  against  the  United  States  by  reason  or  on  account  of  any  indi- 
rect, remote,  or  conseciuential  results  of  such  failure.  This  rule,  or  principle,  not  to 
advance  or  press  complaints  or  claims  for  indirect,  remote,  or  consequential  damages, 
to  be  mutually  and  reciprocally  observed  by  both  parties  in  the  future.  The  notes 
which  are  exchanged  on  this  snbj<;ct  to  be  presented  to  the  Tribunal  of  Arbitration 
and  entered  on  its  record. 

,         SCHENCK. 
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^"0.  28. 

General  Schencl'  to  Mr.  Fish. 

[Telej^raiii.] 

London,  May  6,  1872. 

Had  two  hours'  discussion  with  Granville  last  night.  To-day  he 
hands  me,  as  the  result  of  conference  w  ith  his  colleagues,  the  following 
amended  proposal.  Compare  it  with  their  former  offer  and  inform  me 
how  far  you  can  assent  or  must  object.  I  told  him  I  thought  it  not 
modified  so  as  to  be  yet  satisfactory,  but  agreed  to  submit  it  to  you. 

Tier  Majesty^s  Government  are  ready  to  engage  that,  in  the  event  of  the  Govern- 
ment of  the  United  States  agreeing  that  the  Arbitrators  are  not  to  have  regard,  in 
any  award  that  they  may  make,  to  the  chiims  for  indirect  losses,  namely,  the  transfer 
of  the  American  shipping,  the  increased  premiums  of  insurance,  and  the  prolongation 
of  the  war,  Her  Majesty's  Government  will,  on  their  part,  agree  that  the  view  which 
they  have  heretofore  presented  of  such  claims  shall  be  their  principle  of  future  action 
and  conduct ;  and  they  are  ready,  in  pursuance  of  the  recognition  of  such  principle, 
to  give  assurance  to  the  United  States  that  if  Great  Britain  should  at  any  time  here- 
afwir  be  a  belligerent  while  the  United  States  are  neutral.  Great  Britain  will  never 
advance  any  claims  inconsistent  with  that  principle,  such  an  engagement  for  the 
future  being  reciprocally  given  by  both  parties;  the  notes  which  are  exchanged  on 
this  subject  to  be  presented  to  the  Tribunal  of  Arbitration  and  entered  on  its  rocordh. 

In  the  prefatory  paragraphs  he  strikes  out.  at  my  suggestion,  the 
words  "without  prejudice  to  the  arguments  heretofore  advanced  by 
Her  Majesty's  Government.'' 

Keceived  at  1.20  a.  m.  SCHENCK. 


No.  29. 

Mr.  Fish  to  General  Schencl-, 

[Telegram.] 

Washington,  May  6,  1872. 

Your  telegram  received  during  the  night. 

An  agreement  which  is  to  bind  the  future  action  of  this  Government 
can  be  made  only  by  treaty,  and  would  require  the  assent  of  the  Senate. 

Should  the  Tribunal  decide  that  a  nation  is  not  responsible  in  pecu- 
niary damages  for  the  consequential  results  of  a  failure  to  observe  its 
neutral  obligations,  such  decision  could  not  fiiil  to  be  regarded  as  set- 
tling the  question  between  the  two  Governments  in  the  future. 

If  the  British  Government  desire  to  open  negotiations  to  define  by 
treaty  the  extent  of  liability  for  consequential  damages  resulting  from 
a  failure  of  observance  of  neutral  obligations,  the  President  will  care- 
fully consider  any  proposals  in  that  direction. 

FISH. 
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[From  British  Blue  Book  *' North  America,"  No.  9,  (187^,)  p.  5.] 

No.  30. 

Sir  E.  Thornton  to  Earl  Granville} 

[Extract.] 

Washington,  May  6, 1872.    (Eeceived  May  20.) 

I  called  upon  Mr.  Fish  on  the  2d  instant  and  learned  from  him  W^^ 
he  had  on  the  previous  day  received  a  telegram  from  General  Sche^ck, 
-which,  however,  was  so  unintelligible  that  he  had  been  obliged  to  tele- 
graph back  that  it  should  be  repeated. 

Mr.  Fish,  however,  seemed  to  have  made  out  enough  of  the  telegram 
to  have  discovered  the  wish  of  Her  Majesty's  Government  that  the  claims 
for  indirect  damages  should  not  be  submitted  at  all  to  the  Tribunal  of 
Arbitration  even  as  an  abstract  question,  or  for  the  purpose  of  obtaining 
an  opinion  upon  them.  With  reference  to  this  point  Mr.  Fish  said  that 
it  was  impossible  for  the  United  States  Government  to  agree  to  with- 
draw those  claims,  though  it  might  consent  to  ask  no  money  compensa- 
tion for  them  ;  for  that,  even  if  it  were  true  that  it  was  in  error  in  sup- 
posing that  they  were  included  in  the  Treaty,  though  he  insisted  that 
they  were  so  included,  no  nation  which  had  any  respect  for  itself  could 
consent  to  withdraw  claims  which  had  been  formally  presented  after  due 
reflection. 

Mr.  Fish  told  me  that  he  should,  after  consulting  with  the  President, 
instruct  General  Schenck  that,  however  anxiousvhis  Government  was 
that  the  arbitration  should  proceed,  it  could  not  recede  from  any  part 
of  the  Case  which  had  been  presented  to  the  Tribunal. 

On  the  following  day  the  President  desired  one  of  his  secretaries  to 
write  to  the  republican  members  of  the  Committee  on  Foreign  Relations 
of  the  two  Houses,  requesting  them  to  meet  him  at  the  State  Depart- 
ment on  the  next  day.  The  democratic  members  of  the  committees 
were  omitted  from  the  invitation. 

The  question  of  the  indirect  claims  was  discussed,  but  it  has  been  im- 
possible to  ascertain  precisely  what  decision,  if  any,  was  come  to. 

I  saw  Mr.  Fish  this  evening  at  his  own  house,  when  he  referred  to 
the  telegram  which  he  had  received  on  the  1st  instant  from  General 
Schenck,  and  said  that  Her  Majesty's  Government  reqtiired  that  the 
United  States  Government  should  formally  acknowledge  that  the  indi- 
rect claims  were  not  within  the  scope  of  the  arbitration.  This,  he  said, 
was  impossible,  because  they  had  been  presented  to  the  Tribunal  under 
the  firm  conviction  that  they  were  included  in  the  Treaty.  Wishing, 
however,  to  do  his  utmost  that  the  arbitration  might  continue,  he  had 
yesterday  instructed  General  Schenck,  that  if  Her  Majesty's  Government 
were  disposed  to  negotiate  for  a  reciprocal  agreement,  that  each  party 
as  a  belligerent  should  abstain  from  demanding  compensation  for  indi- 
rect damages  from  the  other  being  neutral,  the  President  would  take 
the  matter  into  his  serious  consideration  with  an  earnest  desire  to  meet 
the  views  of  Her  Majesty's  Government. 


^  The  substauce  of  this  dispatch  was  received  by  telegraph  on  the  3d  of  May. 
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[From  British  Blue  Book  "North  America,"  No.  9,  p.  6.] 

Xo.  31. 

Earl  Qrayiville  to  Sir  E.  Thornton. 

[Extract.] 

Foreign  Office,  May  6, 1872. 

With  reference  to  my  dispatch  of  the  2d  iustant,  I  have  to  state  to  yoa 
that  General  Schenck  informed  me  last  night  of  the  instructions  he  had 
received  from  Mr.  Fish. 

in  the  first  place,  he  mentioned  an  objection  which  had  occurred  to 
himself.  He  thought  that  the  sentence  "  without  prejudice  to  the  argu- 
ment heretofore  advanced  by  Her  Majesty's  Government,''  ought  to  be 
"without  prejudice  to  the  arguments  heretofore  advanced  by  either 
party.'' 

It  did  not  appear  from  what  he  said  that  Mr.  Fish  objected  to  the 
preface — at  least,  has  not  criticised  it. 

I  observed  that  the  preface  was  ours,  and  did  net  commit  the  United 
States  Government. 

General  Schenck  then  proceeded  to  say  that  Mr.  Fish  objected  to 
embodying  in  the  proposal  the  declaration  that "  Her  Majesty's  Govern- 
ment adhere  to  their  view  that  it  is  not  within  the  province  of  the  Arbi- 
trators to  consider  or  to  decide  upon  the  claims  for  indirect  losses,  viz, 
the  transfer  of  the  American  shipping,  &c." 

Mr.  Fish  considers  that  it  is  not  necessary  to  insert  in  a  statement, 
of  what  is  to  be  agreed  upon,  an  insertion  as  to  the  principle  on  which 
the  two  parties  differ.  The  United  States  Government  could  not,  in  his 
opinion,  enter  upon  a  basis  of  an  agreement  recognizing  a  principle  of 
conduct  and  action  which  they  do  not  admit. 

Mr.  Fish  also  objected  to  the  phrases  "  in  similar  cases  and  similar 
circumstances."  No  two  cases  are  similar,  and  circumstances  similar 
to  those  arising  during  the  rebellion  in  America  cannot  occur  in  Great 
Britain.  Consequently,  the  terms  of  the  proposed  agreement  guarantee 
nothing  to  the  United  States.  He  prefers  the  language  which  he  used, 
"  that  Her  Majesty's  Government  stipulates  for  the  future,  that  should 
Great  Britain  be  a  belligerent,  and  the  United  States  a  neutral,  and 
should  there  be  any  failure  on  the  part  of  the  United  States  to  observe 
their  neutral  obligations.  Great  BritJiin  will  make  or  advance  no  com- 
plaints or  claims  against  the  United  States  by  reason  or  on  account  of 
any  indirect,  remote,  or  consequential  damages,  the  result  of  such 
failure." 

General  Schenck  said  he  preferred  that  language.  I  replied  that  I 
could  not  agree  with  him  in  this  respect,  but  I  thought  the  words  which 
I  had  given  to  him  before  he  dictated  to  me  his  scheme  of  a  draught  note 
would  meet  this  objection. 

Mr.  Fish  adheres  to  having  some  expression  of  opinion  from  the  Arbi- 
trators as  to  the  admissibility  of  indirect  claims,  insisting  that  it  is 
within  the  jurisdiction  of  the  Tribunal  to  consider  that  question. 

He  insists  also  that  there  shall  be  nothing  from  which  it  is  to  be 
implied  that  any  part  of  the  United  States  Case  is  withdrawn.  Gen- 
eral Schenck  then  said  that  he  wished  to  make  a  suggestion,  although 
without  instructions.  I  observed  that  there  must  be  a  limit  to  these 
suggestions  stated  to  be  without  instructions. 

He  believes  that  the  whole  thing  may  be  simplified  by  stripping  the 
proposal  of  all  that  is  unnecessary,  and  preserving  that  which  is  agreed 
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between  the  parties,  without  a  statement  of  the  views  of  either  or  the 
claims  of  either.  He  could  understand  why  Mr.  Fish  objects  to  having 
it  declared  that  there  is  any  withdrawal  of  any  part  of  the  Case;  but  if 
the  thing  be  virtually  done,  why.  General  Schenck  observed,  give  it  a 
name? 

But  he  also  understood  why  Great  Britain,  making  an  agreement 
which  amounts  to  a  settlement  on  this  point,  should  not  want — or  con- 
sent to  ask — the  opinion  of  the  Arbitrators  on  that  agreement.  He  had 
draughted  a  brief  statement  of  the  mutual  proposal  which  he  submitted  to 
me,  and  would  also  ask  Mr.  Fish  if  it  were  possible  for  the  President  to 
assent  to  it,  if  presented  by  Her  Majesty's  Government  in  this  form,  as 
a  substitute  for  that  already  communicated  to  him. 

He  did  this  without  obtaining  for  it  Mr.  Fish's  instructions,  and  for 
the  present  therefore  entirely  confidentially.  General  Schenck  pro- 
ceeded to  read  the  following  statement : 

Her  Majesty^s  Government  are  now  ready  to  state  that  if  the  United  States  will 
and  do  agree  not  to  press  for  a  pecuniary  award  before  the  Tribunal  of  Arbitration  at 
Geneva,  on  account  of  claims  for  indirect  losses  or  damages,  viz,  for  the  increased  pre- 
miums of  insurance,  the  transfer  of  American  shipping,  and  the  prolongation  of  the 
war,  then  Her  Majesty^s  Government  will  and  do  engage,  on  their  part,  and  stipulate 
that  should  Great  Britain  at  any  time  in  the  future  be  a  belligerent  while  the  United 
States  is  a  neutral,  and  should  there  bo  any  failure  on  the  part  of  the  United  States  to 
observe  their  neutral  obligations.  Great  Britain  will  make  or  advance  no  complaints  or 
claims  against  the  United  States  by  reason  or  on  account  of  any  indirect,  remote,  or  conse- 
soquential  results  of  such  failure.  This  rule  or  principle  not  to  advance  or  press  com- 
plaints or  claims  for  indirect,  remote,  or  consequential  damages^  to  be  mutually  and 
reciprocally  observed  by  both  parties  in  the  future. 

The  notes  which  are  exchanged  on  this  subject  to  be  presented  to  the  Tribunal  ot 
Arbitration,  and  entered  on  its  record. 

I  told  General  Schenck  that  1  could  not  give  him  any  formal  answer 
without  consulting  my  colleagues;  but  I  desired  to  impress  upon  him  that, 
individually,  I  was  perfectly  convinced  such  a  draught  would  not  further 
in  any  degree  the  negotiation.  He  observed  that  it  had  no  official  char- 
acter; that  it  was  only  a  suggestion  of  his  own,  and  that  it  would  only 
have  validity  if  agreed  to  by  Her  Majesty's  Government  and  by  Mr. 
Fish.  He  continued  to  say,  that  the  only  chance  of  an  agreement  was 
for  each  party  to  consider  what  modifications  ejich  should  make  with  a 
view  to  an  approximation ;  and  that  this  would  be  more  easily  arrived 
at  by  leaving  out  all  unnecessary  matter.  I  told  him  that,  generally 
speaking,  1  was  sure  my  colleagues  did  not  desire  to  introduce  any  un- 
necessary words.  They  only  desired  that  the  meaning  of  what  was 
agreed  upon  should  be  "perfectly  clear;  that  no  possible  misunderstand- 
ing should  arise.  For  instance,  the  words  which  he  preferred  as  to  not 
pressing  for  a  pecuniary  award,  instead  of  those  proposed  by  us,  "  not 
to  have  regard  .  .  .  tOj^'&c. ;  if  there  was  no  arriere  penHee,  whRt 
could  be  the  objection  to  the  latter ! 

General  Schenck  repudiated  the  idea  that  there  could  be  an  arriere 
pensee,  and  he  himself  thought  the  two  phrases  came  substantially  to 
the  same  thing,  but  that  his  instructions  adhered  to  the  first.  He  did 
not  understand  how  his  words,  if  communicated  to  and  recorded  by  the 
Arbitrators,  would  admit  of  a  doubt. 

He  hoped  we  should  take  his  draught,  modifying  it  as  little  as  was 
passible  for  us  to  do.  He  had  telegraphed  to  Mr.  Fish  everything  that  I 
had  communicated  to  him.  He  had  asked  Mr.  Fish  to  tell  him  whether 
he  on  his  part  would  agree  to  the  note  of  which  he  had  just  given  me  a 
copy ;  and  he  had  begged  him  to  send  him  back  our  draught  altered  as 
he  wished  it  to  be,  and  the  form  of  assent  which  Mr.  Fish  was  ready  to 
give. 

Digitized  by  VjOOQIC 


490  TREATY    OF    WASHINGTON. 

[From  Britisli  Bine  Book  "North  America,"  No.  9,  (1872,)  p.  7.] 
]S"0.  32. 

Earl  Oranville  to  Sir  E,  Thornton. 

Foreign  Office,  May  G,  1872. 

Sir  :  With  reference  to  my  other  dispatch  of  this  day's  date,  I  trans- 
mit to  you  herewith,  for  your  information,  a  copy  of  a  revised  draught 
which  I  gave  confidentially  to  General  Schenck,  after  consultation  with 
the  Cabinet. 

I  pointed  out  to  him  that  we  had  left  out  the  sentence  objected  to  by 
him,  "without  prejudice,"  &c.,  on  condition  that  no  converse  proposi- 
tion should  appear  in  the  answer  from  Mr.  Fish. 

That  we  had  omitted  the  whole  of  tlie  sentence  objected  to  by  Mr. 
Fi^h,  "Her  Majesty's  Government  adheres,"  &c. 

That  we  had  left  out  the  words,  "in  similar  cases  and  in  similar  cir- 
cumstances," and  have  further  modified  the  sentence  as  to  the  principle 
which  will  bind  both  nations  for  the  future. 

That  we  had  adopted  General  Schenck's  last  paragraph. 

General  Schenck  said  he  would  telegraph  the  revised  draught  this  even- 
ing, but  would  give  no  opinion  on  it. 
I  am,  &c., 

GRANVILLE. 


luclofiiire  in  No.  32. 

Draught  of  letter  from  Earl  GratmVe  to  General  Sehencl'^  as  gircu  to  General  Schenck  by  Earl 

Granville,  May  6,  1872. 

Sm :  I  have  laid  before  my  coUeajnies  the  dispatch  addressed  to  you  by  Mr.  Fish  on 
the  I6th  ultimo,  of  which  you  furuished  me  with  a  copy  on  the  Ist  instant. 

I  informed  you  in  my  letter  of  the  20th  of  March  last  that  Her  Majesty's  Government, 
in  communicating  to  you  the  grounds  on  which  they  hold  that  the  claims  for  indirect 
losses  are  excluded  from  the  scope  and  intention  of  the  reference  to  the  Tribunal  of 
Arbitration  at  Geneva,  did  not  wish  to  commence  a  diplomatic  controversy,  but  merely 
to  comply  with  the  desire  substantially  expressed  by  the  Government  of  the  United 
States  to  be  advised  of  the  reasons  which  had  prompted  the  declaration  made  by  me 
on  behalf  of  Her  Majesty's  Government  on  the  3d  of  February. 

Her  Majesty's  Government  are  still  of  the  same  mind,  and  although  they  cannot  ad- 
mit the  force  of  the  partial  rejoinder  which  Mr.  Fish  has  made  to  that  statement  of 
their  reasons,  they  agree  with  Mr.  Fish  in  seeing  no  advantage  in  the  continuance  of  an 
argumentative  discussion  on  the  subject. 

It  will,  however,  be  understood  that  if  I  do  not  review  the  matter  of  Mr.  Fish's  dis- 
pat<;h  it  is  not  from  an  assent  to  his  2)ositious,  but  from  the  hope  that  a  way  may  be 
found  to  avoid  further  controversy. 

In  the  full  expectation,  therefore,  that  an  arrangement  satisfactory  to  l>oth  countries 
will  be  accepted  by  the  Government  of  the  United  States,  I  i>roceed  to  state  the  views 
of  Her  Majesty's  Government. 

Her  Majesty's  Government  are  ready  to  engage  that,  in  the  event  of  the  Government 
of  the  United  States  agreeing  that  the  Arbitrators  are  not  to  have  regard  in  any  award 
that  they  may  make  to  the  claims  for  indirect  losses,  viz,  the  transfer  of  the  American 
shipping,  the  increased  premiums  of  insurance,  and  the  prolongation  of  the  war,  Her 
Majesty's  Government  will,  on  tbeir  part,  agree  that  the  view  which  they  have  hereto- 
fore presented  of  suph  claims  shall  be  their  principle  of  future  action  and  conduct,  and 
they  are  ready,  in  pursuance  of  the  recognition  of  such  principle,  to  give  assurance  to 
the  United  States,  that,  if  Great  Britain  should  at  any  time  hereafter  be  a  belligerent 
while  the  United  States  are  neutral.  Great  Britain  will  never  advance  any  claims  incon- 
sistent with  that  principle ;  such  an  engagement  for  the  future  being  reciprocally  given 
by  both  parties.  The  notes  which  are  exchanged  on  this  subject  to  ue  presented  to  the 
Tribunal  of  Arbitration,  and  entered  on  its  record. 
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Ko.  33. 

Mr.  Fh'h  to  Oeneral  Schenek, 

r  Telegram.] 

Washington,  May  7, 1872. 

The  President  earnestly  desires  to  do  everything  consistent  with  his 
duty  to  the  country  and  with  the  great  interests  to  the  future  of  both 
Governments,  and  to  the  principles  so  important  to  civilization  as  are 
involved  in  the  Treaty,  to  avoid  the  possibility  of  its  failure.  This  Gov- 
ernment is  of  opinion  that  the  submission  of  what  are  called  the  indirect 
claims  is  within  the  intent  of  the  Treaty,  and  that  the  consideration  of 
those  claims  is  within  the  province  of  the  Tribunal.  The  President  alone 
has  not  the  power  to  change  or  alter  the  terms  or  the  principles  of  a 
treaty.  He  is  of  the  opinion  that  the  suggestion  expressed  in  my  in- 
struction of  27th  April  went  to  the  extent  of  his  authority,  acting  with- 
out the  assent  of  the  Senate.  The  proposal  submitted  in  your  telegram 
of  last  evening  is  based  upon  a  theory  antagonistic  to  this  principle. 

The  President  is  anxious  to  exhaust  all  proper  eftbrts  to  reach  a  set- 
tlement of  the  important  questions  and  the  vast  interests  to  two  States, 
submitted  to  the  Tribunal  of  Arbitration,  if  it  can  bo  done  without  the 
sacrifice  of  a  principle  and  consistently  with  the  dignity  and  the  honor 
of  the  Government. 

He  will,  therefore,  be  willing  to  consider,  and,  if  possible,  will  present 
for  the  consideration  of  the  Senate,  any  new  article  which  may  be  pro- 
posed by  the  British  Government,  which,  while  it  settles  the  principle 
involved  in  the  presentation  of  what  are  called  the  indirect  claims,  will 
remove  the  differences  which  have  arisen  between  the  two  Governments 
in  their  constructions  of  the  Treaty. 

FISH. 


Xo.  34. 

General  Schencic  to  Mr.  Fiah. 
[Telegram — Extract.  ] 

London,  Ma^j  7, 1872. 

Your  telegram  of  yesterday  was  received  this  morning. 

After  some  discussion.  Lord  KusselPs  motion  was  postponed  yester- 
day to  next  Monday,  on  Lord  Granville's  promise  that  on  or  before  that 
day  he  would  produce  the  correspondence  or  make  a  statement  as  to  the 
position  of  the  negotiations  now  going  on.  This  was  only  acceded  to 
upon  a  distinct  assurance  being  given  that  the  Government  would  not 
retract  its  position,  that  the  claims  for  indirect  damages  are  not  within 
the  intention  and  scope  of  the  reference.  To  this  I  am  sure  they  will 
adhere  if  no  agreement  or  adjustment  be  made  between  now  and  next 
Monday.  I  have  little  doubt  that  they  will  make  a  declaration  which 
will  be  decisive  against  submission  to  arbitration,  and  will  have  the 
nearly,  if  not  quite,  unanimous  support  of  both  Houses  of  Parliament. 
Desirable  and  important  as  it  is  to  both  parties  and  to  all  nations  to 
have  a  decision  of  the  Arbitrators,  that  a  nation  is  not  responsible  in 
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pecuniary  damages  for  consequential  results  of  failure  to  observe  neu- 
tral obligations,  I  see  no  chance  of  getting  this  Government  to  agree 
in  terras  to  a  submission  so  as  to  obtain  such  decision ;  they  will  not 
consent  to  unite  in  asliing  the  Tribunal  for  an  opinion  on  the  question, 
although  we  assure  them  that  we  expect,  and  they  have  every  reason 
to  feel  confident,  that  that  opinion  would  be  against  affirming  such 
national  responsibility. 

The  above  portion  of  this  telegram  I  have  read  to  Ijord  Granville, 
and  have  his  admission  that  it  is  a  correct  statement.  May  I  hope  that 
if  you  do  not  mean  to  decide  that  no  other  way  can  be  found  out  of  the 
controversy,  and  therefore  the  arbitration  and  Treaty  must  fail,  you  will 
conclude  to  instruct  me  explicitly  on  their  proposals  communicated  to 
you  in  my  telegrams  of  the  5th  and  6th  I 

SCHENCK. 


[From  Britisb  Blue  Book  ''North  America,"  No.  9,  (lt^72,)  p.  ?^.] 
No.  35. 

Earl  Granville  to  Sir  E,  Thornton. 
[Extract.] 

Foreign  Office,  May  7, 1872. 

General  Schenck  called  on  me  to-day,  and  read  to  me  a  telegraphic 
message  from  Mr.  Fish,  of  which  he  did  not  give  me  a  copy,  but  the 
substance  of  which  was  to  the  following  effect : 

An  agreement  to  bind  for  the  future  would  seem  to  require  the  assent 
of  the  Senate,  but  if  the  Arbitrators  were  to  give  a  decision  on  the  case 
which  is  now  before  them  it  would  be  settling  the  question  for  the 
future. 

If,  under  these  circumstances,  the  British  Government  want  to  open 
negotiations  for  defining  the  extent  of  liability  for  consequential  dam- 
ages resulting  from  a  fslilure  of  observance  of  neutral  obligations,  the 
President  would  consider  carefully  any  proposal  in  that  direction. 

1  told  General  Schenck  that  the  only  meaning  I  could  attribute  to 
the  message  was,  that  Mr.  Fish  maintained  the  position  to  which  Gen- 
eral Schenck  was  aware  Her  Majesty's  Government  could  not  assent. 

General  Schenck  then  proceeded  to  read  me  a  draught  of  a  message 
which  he  had  sent. 

The  message  described  what  had  passed  in  the  House  of  Lords  on  the 
6th  instant  correctly  up  to  a  certain  point,  but  made  some  statements 
as  to  the  assurances  of  the  Government  which  were  not  accurate.  He 
stated  that  the  motion  of  Lord  liussell  had  only  been  deferred  on  the 
assurance  of  the  Government  that  we  would  not  appear  before  the  Tribu- 
nal of  Arbitration  unless  some  settlement  was  previously  made. 

It  went  on  to  declare  his  conviction  that  we  should  adhere  to  this 
resolve ;  that  Lord  RusselPs  motion  would  be  carried  nearly  unanimous- 
ly. And  he  further  declared,  while  recapitulating  the  reasons  why  the 
matter  should  be  referred  to  arbitration,  viz,  in  order  to  have  the  matter 
finally  settled,  and  that  it  was  certain  that  the  Arbitrators. would,  decide 
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against  the  indirect  claims,  yet  the  English  Government  would  never 
allow  the  indirect  claims  to  be  submitted  to  Arbitration. 

He  stated  he  believed  his  message  was  correct.  I  said  that  I  had  no 
objection  to  tell  him  that  the  statement  of  what  had  passed  in  the  House 
of  Lords  was  not  historically  accurate,  as  I  had  only  given  the  assurance 
that  I  had  nothing  to  withdraw  or  retract  from  what  I  had  said  last  year 
or  this  in  Parliament 

As  to  his  view  of  the  course  which  Her  Majesty's  Government  were 
likely  to  take,  he  was  aware  that  while  I  had  avoided  anything  which 
might  be  quoted  as  an  official  menace,  he  had  himself  frequently  told 
me  that  he  was  perfectly  aware,  from  the  tone  of  my  language,  of  the 
resolution  of  Her  Majesty's  Government  to  refuse  to  submit  the  indirect 
claims  to  Arbitration,  and  that  I  had  therefore  no  wish  to  object  to  his 
giving  his  own  opinion  to  his  Government. 


No.  36. 

Mr.  Fish  to  General  Schenek. 

[Telegram.] 

Washington,  May  8, 1872. 

All  the  propositions  made  by  the  British  Government  involve  covertly, 
probably  without  design,  what  this  Government  cannot  agree  to,  namely, 
the  withdrawal  from  the  province  of  the  Tribunal  what  we  believe  to 
be  entirely  within  their  competence.  I  need  not  repeat  our  conviction 
that  the  Arbitrators  have  the  right  to  decide  whether  the  claims  to  which 
Great  Britain  objects  are  or  are  not  admissible,  and  that  the  United 
States  will  be  content  to  abide  their  decision,  whether  favorable  or 
adverse  to  that  class  of  claims. 

The  proposition  of  the  British  Government  is  upon  the  basis  that  the 
view  which  they  have  heretofore  presented  shall  be  a  principle  of  future 
action  and  conduct.  The  view  which  thej'  have  presented  is  not  a 
principle,  but  an  opinion  as  to  the  construction  of  a  specific  treaty,  and 
is  applicable  only  to  one  pending  difiference  on  an  incidental  and  tempo- 
rary question,  and  cannot  be  a  principle  of  future  action.  This  Gov- 
ernment holds  a  directly  opposite  view  with  regard  to  the  competence 
of  the  Tribunal  to  consider  the  validity  of  the  claims,  and,  although 
sincerely  desirous  of  Qoming  to  an  honorable  understanding,  cannot 
adopt  the  British  view,  or  make  it  the  basis  of  a  reciprocal  engage- 
ment. 

In  my  telegram  of  yesterday  I  explained  that  the  President  cannot, 
and  will  not,  withdraw  any  part  of  what  has  been  submitted  within  his 
construction  of  the  intent  and  spirit  of  the  Treaty.  If  the  British  Gov- 
ernment persists  in  their  demand,  the  responsibility  of  whatever  failure 
of  the  Treaty  may  ensue  must  rest  with  them,  as  you  will  have  advised 
them  of  the  impossibility,  resulting  as  well  from  the  constitutional  ina- 
bility of  the  President  to  withdraw  what  this  Government  is  of  opinion 
has  been  submitted  within  the  intent  and  meaning  of  the  Treaty,  as 
from  his  unwillingness  to  compromise  the  rights  and  the  dignity  of  the 
Government  by  yielding  to  a  demand  not  founded  on  right  or  sustaineil 
by  any  valid  construction  of  the  Treaty. 

He  hopes,  however,  that  the  British  Government  may  see  the  wav  to 
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malDtain  the  Treaty  in  the  suggestion  of  a  new  article,  as  mentioned  in 
my  telegram  of  yesterday.  Should  they  not  adopt  this  suggestion,  the 
inference  will  be  almost  unavoidable  that  they  have  deliberately  deter- 
mined to  abrogate  the  Treaty.  If,  however,  they  adopt  the  suggestion, 
you  may  say  that  the  probability  is  that  Congress  will  adjourn  about 
the  latter  part  of  this  month.  Time  may  be  saved,  therefore,  if  nego- 
tiations on  this  point  should  be  conducted  here  rather  than  in  London. 
If  they  desire  such  negotiations,  it  may  be  advisable  to  save  time  that 
they  give  instructions  to  their  Minister  here. 

You  will  keep  me  advised  as  to  the  probable  action  of  the  British 
Government,  so  that  the  President  may  communicate  tlfe  correspondence 
to  Congress  on  Monday,  in  case  the  British  Government  intends  to 
break  the  Treaty. 

FISH. 


[From  British  Blue  Book  "  North  America,"  No.  9,  (1872.)  p.  9.] 

No.  37. 

Uarl  Oranville  to  Sir  JE.  Thornton. 

Foreign  Office,  May  8, 1872. 

Sir  :  With  reference  to  my  dispatch  of  yesterday,  I  have  to  state  to 
you  that  I  received  a  note  from  General  Schenck  this  morning,  asking 
me  to  postpone  the  Cabinet,  as  he  had  just  received  a  long  telegraphic 
message  in  cipher  from  his  Government,  of  the  substance  of  which  he 
would  inform  me  at  the  Foreign  Office  at  half-past  3  o'clock. 

General  Schenck  accordingly  called  upon  me  in  the  afternoon,  and 
informed  me  that  the  United  States  Government  claim,  and  insist  upon 
their  claim,  that  under  the  Treaty  the  claims  for  indirect  losses  which 
have  been  put  forward  are  admissible  to  be  considered  by  the  Arbitra- 
tors, although  they  do  not  expect,  and  never  have  expected,  a  pecu- 
niary award  of  damages  for  such  claims.  Great  Britain  denies  that 
such  claims  come  within  the  scope  or  province  of  the  Arbitrators  to  con- 
sider or  decide  upon. 

The  argumentative  discussion  has  ended,  leaving  each  party  adhering 
to  their  position. 

The  United  States  Government  in  this  condition  of  things  have  been 
willing  to  accept  a  proposal  from  Great  Britain,  that,  in  consideration 
of  not  pressing  for  a  pecuniary  award  on  these  indirect  claims,  Great 
Britain  would,  on  her  part,  agree  to  engage  not  to  advance  in  the  future 
in  any  case  when  she  should  be  a  belligerent,  and  the  United  States 
neutral,  such  claims  for  indirect  damages  as  are  put  forward  by  the 
United  States  Government  in  the  Case  presented  on  their  behalf  to  the 
Tribunal  of  Arbitration  at  Geneva,  and  to  make  that  reciprocally  the 
rule  lor  the  future.  Great  Britain  is  understood  to  object  to  this,  on 
the  ground  that  an  agreement  not  to  press  for  compensation  for  these 
indirect  claims  is  not  sufficient,  because  the  Arbitrators  in  that  case 
might  themselves  proceed  to  take  them  into  consideration,  and  make 
them  the  subject  of  an  award,  and  therefore  Great  Britain  has  only  been 
willing  to  establish  the  rule  in  regard  to  indirect  damages  on  condition 
that  the  American  part  of  the  Case  at  Geneva,  which  puts  forward 
these  particular  claims,  should  be  entirely  withdrawn  from  the  consid- 
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eration  of  the  Arbitrators.  The  President  holds  that  he  has  power  to 
give  instructions  in  regard  to  the  management  of  the  case  before  the 
Arbitrators,  and  therefore  could  direct  that  these  claims  should  not  be 
pressed  for  an  award.  But,  inasmuch  as  the  Government  of  the  United 
States  hold  that  the  claims  are  admissible  to  be  considered  by  the  Arbi- 
trators under  the  Treaty,  he  cannot  withdraw  the  claims  as  not  being 
rightfully  put  forward  without  its  being  such  an  alteration  of  the  terms 
and  principles  of  the  Treaty  as  is  inconsistent  with  his  understanding 
of  it,  and  the  interpretation  which  has  been  put  upon  it  by  his  Govern- 
ment. 

The  treaty  itself,  however,  may  be  amended  in  such  a  manner  as  to 
accomplish  the  object,  and  remove  all  differences  between  the  two  Gov- 
ernments arising  out  of  their  different  interpretations  of  its  provisions. 

General  Schenck  is,  therefore,  authorized  to  state  that  the  President 
will  be  willing  to  consider,  and,  if  possible,  will  present  for  the  consid- 
eration of  the  Senate  any  new  article  for  the  Treaty  which  may  be  pro- 
posed by  the  British  Government,  which,  while  it  settles  the  principle 
involved  in  the  presentation  of  what  are  called  the  indirect  claims,  will 
remove  the  differences  which  have  arisen  between  the  two  Governments 
in  the  consideration  of  the  Treaty. 

The  President  is  earnestly  desirous  to  do  everything  consistent  with 
his  duty  and  with  the  great  interest  for  the  future  of  both  countries, 
and  to  preserve  principles  so  important  to  civilization  as  he  thinks  are 
involved  in  the  Treaty  of  which  he  is  anxious  to  prevent  the  failure, 
and  to  this  end  he  is  willing  to  exhaust  all  proper  efforts  as  far  as  can 
be  done  without  abandoning  any  principle,  and  consistently  with  the 
honor  and  dignity  of  both  Governments. 

General  Shenck  said  he  had  no  instruction  to  suggest  anything  in  re- 
lation to  the  form  of  words  in  which  such  an  offer  by  Great  Britain 
might  be  embodied.  But  it  seems  to  him  there  might  be  three  modes 
of  framing  such  an  amendment  to  the  Treaty,  either  of  which  would 
accomplish  the  object. 

1st.  It  might  be  recited  that  whereas  differences  of  opinion  have 
arisen  between  the  two  countries  in  relation  to  the  interpretation  of  the 
Treaty  of  Washington  as  it  relates  to  the  right  of  the  United  States  to 
put  forward  before  the  Tribunal  of  Arbitration  at  Geneva  a  claim  for 
certain  damages  which,  in  their  Case,  are  denominated  indirect  dam- 
ages, in  consideration  of  the  withdrawal  of  those  claims  from  the  Case 
and  from  the  consideration  of  the  Arbitrators,  Great  Britain  engages 
with  the  UnitM  States  that  she  will  not  at  any  time  hereafter^  in  the 
event  of  the  United  States  being  a  neutral  when  Great  Britain  is  a  bel- 
ligerent, advance  any  complaint  or  claims  for  such  indirect,  remote,  or 
consequential  damages  arising  from  any  failure  on  the  part  of  the 
United  States  in  the  discharge  of  her  neutral  obligations. 

2d.  liCt  the  Article  to  be  agreed  upon  leave  out  any  reference  to  the 
Case  which  has  been  presented-  at  Geneva,  establish  the  rule  as  above, 
and  the  United  States  give  instructions  to  its  Agent  to  withdraw  those 
indirect  claims,  reciting  them  particularly  whenever  an  exchange  of 
ratifications  of  the  amendment  to  the  Treaty  shall  be  made ;  and  a  copy 
of  these  instructions  to  be  communicated  to  Great  Britain. 

3d.  Establish  by  agreement  in  the  same  manner  a  rule  against  indi- 
rect damages,  and  provide  that  such  rule  shall  relate  back  to  and  be 
held  and  taken  as  a  part  of  the  Treaty  of  Washington,  the  same  as  if 
this  Article  had  been  executed  at  the  date  of  that  Treaty. 
I  am,  &c., 

GRANVILLELT^ 
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[From  British  Blae  Book  "North  America,"  No.  9,  (1872,)  p.  lO.J 

:^0.  38. 

Earl  Granville  to  Sir  E.  Thornton. 

[Extract.] 

Foreign  Office,  May  8, 1872. 

With  reference  to  my  other  dispatch  of  this  day's  date,  1  have  to 
inform  you  that  I  saw  General  Schenck  again  after  the  meeting  of  the 
Cabinet,  and  told  him  that  the  Cabinet  had  considered  the  report  which 
I  made  to  them  of  our  conversation  of  this  morning,  the  message  fi^m 
Mr.  Fish,  and  the  three  personal  suggestions  of  General  Schenck  as  to 
the  mode  of  executing  Mr.  Fish's  proposals. 

I  stated  that  they  saw  objections  to  the  three  modes  proposed,  and  were 
not  themselves  prepared  to  frame  an  Article.  They  thought  it  would  be 
better  to  return  to  the  proposal  of  an  interchange  of  notes.  They  un- 
derstood that  the  proposal  of  an  Article  was  intended  by  Mr.  Fish  to 
obviate  a  difficulty  occasioned  by  the  form  of  words  as  to  the  agreement 
which  the  United  States  was  to  make.  They  were  willing  to  substitute 
for  the  words  "  having  regard,"  &c.,  the  words,  "  will  not  bring  the  in- 
direct claims  before  the  Tribunal"  for  consideration. 

If  required  to  do  so,  I  could  give  some  explanation  of  the  principle 
"  founded  on  the  heretofore  presented,"  &c. 


1^0.  39. 

General  Schenck  to  Mr,  Fish. 

[Telegram.] 

London,  May  9, 1872. 

Had  interviews  with  Granville  yesterday  and  last  evening.  Cabinet 
long  in  session.  Instead  of  proposing  new  Article  to  Treaty,  they 
prefer  interchange  of  notes,  and  are  willing  to  further  modify  their 
note.  I  shall  tell  Lord  Granville  this  morning  that  in  your  telegram  of 
April  27  you  went  as  far  as  is  possible  to  go  without  concurrence  of 
Senate. 

Just  received  your  long  telegram  of  yesterday,  which  is  being 
deciphered.  Will  receive  and  forward  no  oifer  until  I  know  what  it 
contains. 

SCHENCK. 


No.  40. 

General  SchencJc  to  Mr.  Fish. 

[Telegram."] 

London,  May  9, 1872. 
In   a   long  interview   with   Lord   Granville,  this   evening,  I   fully 
presented   and  urged  the   reviews  and   positions  contained  in  your 
telegram  of  yesterday.     I  find  this  Government  makes  a  great  and 
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apparently  insuperable  objection  to  the  adoption  of  a  new  Article, 
on  the  groand  that  the  langnage  describing  consequential  damages 
must  necessarily  be  so  broad  that  it  would  probably  commit  both 
Governments  beyond  what  they  would  either  of  them  wish  to  be 
bound.  They  prefer  an  interchange  of  notes,  because  by  that  form 
they  can  narrow  the  agreement  so  as  to  relate  only  to  the  actual  points 
or  subjects  of  difiference.  I  have  stated  decidedly,  as  to  any  inter- 
change of  notes,  that  the  President,  without  the  assent  of  the  Senate, 
will  not  go  beyond  the  suggestion  made  in  your  telegram  of  April  27. 
Lord  Granville  seems  to  think  that,  so  far  as  the  difficulty  for  want  of 
constitutional  power  is  concerned,  the  President  might  perhaps  be 
willing  to  submit  notes  to  the  Senate  for  their  advice.  Would  he  do 
thatt 

I  asked  Lord  Granville,  as  you  instructed  me,  to  agree,  in  order  to  save 
time,  that  negotiation  on  this  point  may  be  conducted  at  Washington, 
but  he  declines.  It  would  relieve  me  from  a  painful  responsibility,  in- 
creased immeasurably  by  having  to  correspond  through  the  difficult  and 
unsatisfactory  medium  of  the  telegraph. 

His  Lordship's  last  words,  after  more  than  two  hours'  conversation, 
were  as  follows : 

I  cftrefnUy  avoid  anything  like  menace ;  bat  in  conseqaence  of  the  views  and  in- 
formation yon  have  presented  to  me  yesterday  and  to-day,  I  take  an  unfavorable  view 
of  the  ohantes  of  any  settlement. 

I  told  him  I  was  getting  to  be  of  the  same  mind. 

SCHENOK. 


Ko.  41. 

General  Schemlc  to  Mr.  Fish, 
[Telegram.] 

London,  May  9, 1872. 

Lord  Granville  proposes  to  modify  his  amended  note,  I  telegraphed 
you  on  the  6th,  by  substituting  "  They  will  not  bring  for  consideration 
the  indirect  claims  before  the  Arbitrators,"  for  the  words  "  The  Arbi- 
trators are  not  to  have  regard,  in  any  award  they  may  make,  to  the 
claims  for  indirect  losses." 

I  promised  him  I  would  submit  the  change  to  you,  but  thought  it 
would  be  considered  more  objectionable  than  before,  intismuch  as  the 
United  States  insist  that  those  claims  are  now  rightfully  before  the 
Tribunal. 

SCHENOK. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872,)  p.  11.1 

No.  42. 

Earl  Oranville  to  Sir  E.  Thornton. 

FoEBiGN  Office,  May  9, 1872. 
Sm :  General  Schenck  came  to  me  to-day  and  said  that  he  had  con- 
sidered the  communication  which  I  had  made  to  him  yesterday  evening, 
and  of  which  1  informed  you  in  my  dispatch  of  that  date. 
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He  expressed  his  regret  that  the  Cabinet  see  so  moch  objection  to  an 
attempt  to  settle  the  difference  by  a  new  Article  to  be  added  to  tiie 
Treaty.  He  had  explained  to  me  the  difficnlty  about  pursuing  the  {dan 
of  a  settlement  by  an  interchange  of  notes  in  his  statement  made  to  me 
yesterday,  and  he  desired  to  do  so  more  explicitly  this  morning. 

It  consisted  in  the  decided  opinion  of  the  President  that  he  had  gone 
as  far  as  he  possibly  could  without  the  assent  of  the  Senate  in  the  sug- 
gestion of  the  character  of  such  a  note  as  would  be  acceptaJile  or  as- 
sented to  by  him,  in  the  telegram  of  the  27th  of  April.  The  note  pre- 
sented for  his  consideration  on  the  part  of  Her  M^esty^s  Govecnment, 
originally  and  as  afterwards  modified,  involves  what  the  Government 
of  the  United  States  cannot  agree  to,  a  withdrawal  irom  tiie  province 
of  the  Tribunal  of  what  that  Government  believes  to  be  entirely  within 
its  competence  to  consider,  as  the  Government  of  the  United  States 
have  been  unable  to  accede  to  the  proposal  as  contained  in  either  of 
the  forms  of  notes  submitted  by  Her  M^yesty's  Government ;  it  is  on 
that  account  regretted  that  they  have  not  yet  seen  that  they  could  con- 
sent to  propose  a  form  for  a  new  Article  to  the  Treaty,  which,  while  it 
would  remove  the  whole  difficulty,  would  at  the  same  time  have  the 
concurrence,  if  it  were  agreed  to,  of  the  Senate  as  well  as  of  the  Presi- 
dent, constituting  the  whole  Treaty  power  of  the  United  States. 

The  President,  he  added,  had  instructed  him  to  say  that  be  cannot 
withdraw  himself  any  part  of  what  has  been  submitted  witMu  his  con- 
ception of  the  intent  and  spirit  of  the  Treaty.  This  he  cannot  do  from 
his  constitutional  inability  to  recede  from  what  the  Government  of  the 
United  States  is  of  opinion  has  been  submitted  within  the  intent  and  mean- 
ing of  that  instrument.  If  the  British  Government  should  make  a  de- 
mand that  it  should  be  so  withdrawn,  the  responsibility  the  President 
feels  of  any  failure  of  the  Treaty,  which  he  wishes  to  preserve  and 
maintain,  would  be  upon  them.  The  President  hopes,  however,  that  as 
the  two  Governments  have  not  been  able  to  come  to  an  agreement  on 
account  of  these  difficulties,  as  to  notes  being  interchanged  for  the  ac- 
complishment of  this  purpose,  the  British  Government  may  yet  see  their 
way  to  maintain  the  Treaty  in  the  suggestion  of  a  new  Article,  as 
mentioned  or  suggested  in  tiie  telegram  of  yesterday.  If  they  adopt 
that  suggestion,  he  was  directed  to  say  that  Congress  will  adjourn 
about  the  latter  part  of  this  month,  and  that  time  may  be  saved,  there- 
fore, if  negotiations  on  this  point  should  be  conducted  at  Washington 
rather  than  in  London.  If  Her  Majesty's  Government  desire  such  ne- 
gotiation at  Washington,  it  might  be  advisable,  in  order  to  save  time^ 
to  furnish  you  with  instructions. 

I  expressed  my  fears  that  this  telegraphic  message  did  not  give  any 
hope  of  a  settlement.  Her  Majesty's  Government  saw  great  objections 
to  a  new  Article.  The  words  used  by  Her  Mjyest^'s  Government,  "  in 
similar  cases  and  similar  circumstances,"  had  appeared  to  the  United 
States  Government  as  too  narrow.  The  words  General  Schenck  pro- 
posed, as  suggested  in  the  telegram  from  Mr.  Fish,  made  the  Bule  too 
broad.  There  was  great  disadvantage  in  laying  down  a  rule  of  vast  im- 
port^ of  which  neither  Government  could  without  the  greatest  consid- 
eration foresee  all  the  possible  applications.  Was  General  Schenck 
sure  that  such  a  rule  would  not  exclude  many  of  the  claims  called  di- 
rect put  into  the  American  Case  t 

General  Schenck  spoke  of  the  importance  of  a  new  Article  in  order 
to  correct  the  Treaty. 
I  observed  that  such  an  argument  would  be  an  additional  reason  for 
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US  to  object  to  it,  as  we  should  thereby  imply  that  we  thought  the 
Treaty  required  amendment. 

General  Schenck  explained,  that  what  he  meant  was  that  if  such  a 
rule  had  been  inserted  in  the  Treaty  originally,  then  there  would  have 
been  no  such  difficulty  as  has  now  arisen,  and  so  if  an  amendment  were 
matde  now,  providing  for  such  a  rule,  and  relating  ba43k  to  the  Treaty  so 
as  to  become  a  part  of  it,  all  the  difficulty  that  has  grown  up  would  fall 
to  the  ground.  He  also  said,  as  to  the  proposal  to  modify  our  note  so 
as  to  substitute  for  the  words  **  not  to  have  regard,"  &c.,  the  words  "  will 
not  bring  the  indirect  claims  before  the  Tribunal,"  that  such  a  modification 
would  only  make  the  language  more  objectionable  ^  for  that  what  his 
Government  claims  is  that  these  claims  are  now  nghtfuUy  under  the 
Treaty  before  the  Tribunal,  and  the  question  is  not  whether  the  United 
States  shall  bring  them  there,  but  whether  anything  can  be  devised 
which  may  remove  them  from  the  consideration  of  the  Arbitrators. 

I  said  I  understood  that  the  President  considered  the  Treaty  included 
the  indirect  claims,  but  that  he  had  only  exercised  an  administrative  act 
in  directing  that  these  claims  should  be  put  forward  in  the  Case ;  that 
it  would  be  simply  another  administrative  act  to  direct  that  the  Agent 
should  not  press  for  a  pecuniary  award,  but  that  to  adopt  our  words 
''  not  to  have  regard,"  &c.,  would  go  beyond  his  constitutional  powers. 

If,  however,  the  Senate  was  willing  to  consent  to  give  powers  to  the 
President,  which  he  deemed  that  he  did  not  now  possess,  by  the 
adoption  of  a  new  Article,  what  was  his  objection  to  obtaining  their 
consent  to  an  interchange  of  notes  f 

I  was  sure  Her  Majesty's  Government  would  feel  great  objection  to 
interrupting  the  course  of  negotiation  by  abruptly  transferring  it  to 
Washington. 

I  concluded  by  saying  that  I  carefully  avoided  anything  that  might 
be  construed  into  menace,  but,  in  consequence  of  the  views  and  infor- 
mation he  bad  presented  to  me  yesterday  and  to-day,  I  took  an  unfa- 
vourable view  of  the  chances  of  settlement. 
I  am,  &c., 

GRANVILLE. 


No.  43. 

General  Schenck  to  Mr.  Fish. 

[Telegram.] 

London,  May  10, 1872. 
Lord  Granville  has  this  moment  sent  a  message  requesting  me  to 
telegrfiph  you  immediately  that  a  Cabinet  will  be  held  this  morning,  and 
that  be  wishes  i^e  to  meet  him  afterwards.  This  looks  like  reconsidera- 
tion of  what  he  said  yesterday.  I  have  come  to  the  conclusion  that 
they  have  two  reasons  for  their  conduct :  One,  an  unwillingness  on  the 
part  of  Mr.  Gladstone  to  seem  to  retract  the  extreme  position  he  took 
at  the  beginning  as  to  the  interpretation  of  the  Treaty ;  the  other,  an 
actual  unwillingness  to  adopt  any  rule  to  limit  claims  against  neutitds 
in  the  future,  their  only  object  being  to  get  rid  of  a  portion  of  the 
demands  of  the  United  States. 

SCHENCKj^ 
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No.  44. 
Oeneral  SchencJc  to  Mr.  Fish. 
[Telegram.]    n 

London,  May  10, 1872. 
Lord  Gran\alle  a  few  minutes  since  brought  to  me  in  person  the 
following  draught  of  an  article  which,  if  the  Government  of  the  United 
States  think  fit  to  adopt,  will  be  accepted  by  Her  Majesty's  Government 
I  made  no  comment  on  it,  but  said  I  would  telegraph  it  to  you  immedi- 
ately: 

Whereas  the  Government  of  Her  Britannic  Majesty  has  contended  in  the  recent 
correspoudence  with  the  Government  of  the  United  States  as  follows,  namely :  That 
snch  indirect  claims  as  those  for  the  national  losses  stated  in  the  Case  presented,  on 
the  part  of  the  Government  of  the  United  States,  to  the  Trihunal  of  Arbitration,  at 
Geneva,  to  have  been  sustained  in  the  loss  in  the  transfer  of  the  American  commercial 
marine  to  the  British  flag ;  the  enhanced  payments  of  insurance ;  the  prolongation  of 
the  war,  and  the  addition  of  a  large  sum  to  the  cost  of  the  war  and  the  suppression  of 
the  rebellion — firstly,  were  not  included  in  fact  in  the  Treaty  of  Washington,  and  fur- 
ther, and  secondly,  should  not  be  admitted  in  principle  as  growing  out  of  the  acts  com- 
mitted by  particular  vessels,  alleged  to  have  been  enabled  to  commit  depredations 
upon  the  shipping  of  a  belligerent,  by  reason  of  such  a  want  of  due  diligence  in  the 
performance  of  neutral  obligations  as  that  which  is  imputed  by  the  United  StatfM  to 
Great  Britain ;  and 

Whereas  the  Government  of  Her  Britannic  Majesty  has  also  declared  that  the  prin- 
ciple involved  in  the  second  of  the  contentions,  hereinbefore  set  forth,  wiU  guide  their 
conduct  in  future;  and 

Whereas  the  President  of  the  United  States,  while  adhering  to  his  contention  that 
the  said  claims  were  included  in  the  Treaty,  adopts  for  the  future  the  principle  con- 
tained in  the  second  of  the  said  contentions,  so  tar  as  to  declare  that  it  wiU  hereafter 
guide  the  conduct  of  the  Government  of  the  United  States,  and  the  two  countries  are 
therefore  agreed  in  this  respect : 

%*  In  consideration  thereof  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof  consents  that  he  will  make  no  claim  on  the  part  of 
the  United  States,  in  respect  of  inairect  losses  as  aforesaid,  before  the  Tribunal  of  Arbi- 
tration, at  Geneva. 

SCHENCK. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872,J  p.  12.1 

No.  45. 

Uarl  Granville  to  Sir  E.  Thornton. 

Foreign  Office,  May  10, 1872. 

Sm :  General  Schenck,  at  an  interview  with  me  this  day,  read  to  me 
a  statement,  which  he  subseqaently  gave  to  me,  and  of  which  I  inclose 
a  copy,  summing  up  what  he  regarded  as  the  present  position  of  the 
question  between  the  two  Governments  of  the  claims  for  indirect  losses. 

I  said,  in  reply,  that  I  received  this  paper  as  another  proof  of  the 
desire  which  General  Schenck  had  so  persistently  shown,  while  strongly 
supporting  the  views  of  his  Government,  to  maintain  the  Treaty  of 
Washington.  There  were  some  passages  in  it  upon  which  I  might  make 
observations,  but  I  thought  the  letter,  which  I  was  about  to  send  to  him. 
would  prove  to  be  the  most  practical  and  satisfactory  answer.    He  wonla 
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not  fail  to  remark  the  labors  which  Her  Majesty's  Government  had 
bestowed  on  an  attempt  to  remove  the  obstacles  to  a  satisfactory  settle- 
ment  of  the  misunderstanding  which  had  arisen. 
I  am,  &c.. 

GEAKVILLE. 


[For  inclosure  in  No.  45,  see  p.  516.] 


No.  46. 

General  Schenck  to  Mr.  Fish. 

[Extract.] 

No.  224.]  Legation  op  the  United  States, 

London^  May  11, 1872.    (Received  May  27.) 

Sir  :  When  I  received  last  evening  from  Lord  Granville  the  draught 
of  the  new  Article  which  is  proposed  by  HerMs^esty's  Government  as  a 
supplement  to  the  Treaty  of  Washington,  I  hastened  to  communicate  it 
to  you  by  telegraph.  This,  with  the  labor  of  carefully  preparing  it  to  be 
transmitted  in  cipher,  made  it  impossible  to  furnish  in  time  for  the  mail 
of  to-day,  copies  of  the  papers,  less  important  in  their  character,  which 
accompanied  that  draught.  These  accompanying  papers  consist  of  two 
notes  with  their  respective  inclosures,  of  all  of  which  I  send  copies 
now. 

The  first  is  a  note  of  the  10th  instant,  addressed  to  me  by  Lord  Gran- 
ville, recapitulating  in  a  general  and  compendious  way  what  had  re- 
cently passed  between  us,  and  concluding  with  the  information  that 
although  they  think  it  belongs  to  the  Government  of  the  United  States 
to  frame  the  suggested  Article,  yet,  in  order  to  meet  our  wishes  and  to 
save  any  inconvenient  delay,  they  would  transmit  a  draught  of  an  Article, 
which  if  the  Government  of  the  United  States  thinks  fit  to  adopt  will  be 
accepted  by  Her  Majesty's  Government.  Accompanying  this  note  and 
appended  to  it  are  a  copy  of  the  draught  or  memorandum,  in  relation  to  a 
proposed  exchange  of  notes  on  the  subject,  which  was  communicated  to 
me  on  the  6th  instant,  and  a  copy  of  a  memorandum  which  he  made  of 
one  of  our  several  interviews,  being  that  of  the  8th  instant,  when  I  com- 
municated to  him  the  substance  of  your  telegram  of  the  7  th,  and  in- 
formed him  that  the  President  would  be  willing  to  consider,  and  if  pos- 
sible would  present  to  the  Senate,  any  new  Article  which  might  be  pro- 
posed by  the  British  Government. 

The  second  is  the  brief  note  from  Lord  Granville,  also  of  the  10th 
instant,  with  which  he  transmitted  the  draught  of  the  Article  referred 
to  in  his  first. 

But  the  draught  which  he  inclosed  was  not  in  fact  and  precisely,  in 
terms,  the  one  which  I  have  telegraphed  to  you.  After  it  had  been 
copied  and  prepared  to  be  sent  in  cipher.  Lord  Tenterden  came  in  haste 
to  the  Legation  from  Lord  Granville  to  recall  it,  and  substituted  the 
amended  form  which  I  forwarded  to  you.    I  preserve  and  send  you  a 
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copy  of  the  draught  which  was  withdrawn,  as  well  as  of  the  one  which 
was  finally  submitted,  simply  as  marking  a  ^tep  in  the  progress  of  the 
negotiation. 

As  these  two  notes,  with  their  inclosures,  were  of  the  same  date,  and 
delivered  at  the  same  time,  I  acknowledged  the  receipt  of  the  whole 
together,  stating  that  I  wonld  immediately  transmit  the  Article  to  yon 
by  telegraph,  and  that  I  did  not  doubt  it  would  be  considered  at  once 
by  my  Government,  and  the  result  of  that  consideration  communicated 
to  me  through  the  same  medium,  and  with  as  little  delay  as  possible 
and  in  the  same  friendly  spirit  in  which  the  proposal  of  Her  Mtyesty's 
Government  had  been  offered.  A  copy  of  my  note  of  acknowledg- 
ment is  inclosed  herewith. 

This  evening  I  have  received  from  Lord  Granville  a  note,  for  the  first 
time  formally  acknowledging  the  receipt  of  your  dispatch  to  me  of  the 
16th  of  April,  a  copy  of  which  I  had  communicated  to  him  on  the  1st 
instant.  This  note,  although  dated  on  the  6th,  has  obviously  just  been 
written,  and  is  now  delivered  to  me  antedated  in  order  to  keep  up  the 
chronological  sequence  and  logical  connection  of  the  correspondence.  I 
transmit  herewith  a  copy  of  it. 

I  have  the  honor  to  bfe,  sir,  your  obedient  servant, 

ROBT.  C.  SCHBNOK. 


llnclosnre  1  in  No.  4<(.] 
Earl  Granmlle  to  General  Schenck, 

Foreign  Office,  Majf  10,  iePr2. 

Sir:  In  replying  to  the  communication  which  you  made  to  me  on  the  8th 
instant,  I  thinK  it  well  to  recapitulate  the  recent  communication  which  I  have  had 
with  you  on  the  suhject  of  the  arbitration  on  the  Alabama  claims. 

On  the  29th  of  April  you  made  an  informal  communication  to  me  which  you  subae- 
quently  rendered  official,  informing  me  that  a  proposal  made  by  this  countrr  on  a  cer- 
tain basis  would  be  acceptable.  Her  Mtgesty's  (jk>yemment  thereupon  decided  to  as- 
sume the  initiative,  and  they  framed  upon  that  basis,  as  they  understood  it,  the  ac- 
companying draught  with  a  view  to  an  exchange  of  notes. 

This  draught,  which  had  been  subjected  to  various  alterations  to  bring  it  more 
closely  in  conformity  with  the  views  which  you  had  expressed,  and  to  make  it,  as 
they  belieyed,  more  acceptable  to  the  (xovernment  of  the  United  States,  was  delivered 
to  you  on  the  6th  instant. 

On  the  8th  instant  you  communicated  to  me  a-tele^praphlc  message,  appai*etftly  in 
reply  to  this  draught,  from  yodr  Government,  of  which  I  made  the  accompanying 
memorandum. 

Her  Majesty's  GU)V6rnment  are  by  this  telegram  invited  to  propose  an  Article  in  addi- 
tion to  or  in  amendment  Of  the  Treaty  of  the  8th  of  May,  1871. 

The  Treaty  is,  in  the  jud^jment  of  Her  Mijesty's  Government,  dear  and  sufficient,  oftd 
excludes  from  the  arbitration  the  claims  for  indirect  losses  advanced  by  the  Govern- 
ment of  the  United  States.  It  is  therefore  difficult  for  Her  Mi^esty's  Cfovernment  to 
take  the  initiative  in  the  manner  the  United  States  have  proposed. 

They  think  tiiat  it  belongs  to  the  Government  of  the  United  States,  to  whote  fHendly 
suggestions  the  communications  which  have  taken  place  since  the  date  of  Mr.  Fi^S^ 
repfy  to  my  letter  of  the  dOth  of  March  have  been  due,  to  flrame  the  suggested  Article ; 
yet,  in  order  to  meet  their  wishes  and  to  save  any  inconvenient  delayTi  wiU  transmit 
to  you  a  draught  of  an  Article  which,  if  the  Government  of  the  United  States  think  At 
to  adopt,  will  be  accepted  b^  Her  Msgesty's  (Government. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient,  hum- 
ble servant, 

GRANVILLE. 
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rineloenre  9  in  Ko.  46.1 
Memorandum. 

The  UDited  States  GoTemment  claim,  and  insist  upon  their  claim,  that,  under  the 
Treaty,  cUumefor  the  indirect  losses  which  have  been  put  forward  are  admissible  to  be 
ocmsidered  by  the  Arbitrators,  althouffb  tiiey  do  not  expect,  and  never  have  expected, 
a  pecnniar^  award  of  damages  for  sndi  claims.  Qfeat  Britain  denies  that  such  daims 
come  within  the  scope  or  province  of  the  Arbitrators  to  consider  or  decide  npon. 

The  argumentative  discussion  has  ended,  leaving  each  party  adhering  to  their  posi- 
tion. * 

The  United  States  Government,  in  this  condition  of  tbinss,  have  been  wiiling  to 
accept  a  proposal  from  Great  Britain  that  in  consideration  of  iM>t  pfessing.for  a  pecu- 
niary award  on  these  indirect  claims,  Great  Britain  would  on  her  part  agree  to  en- 
j^e  not  to  advance  in  the  future  in  any  case,  when  she  should  be  a  belligefeni  and 
the  United  States  a  neutral,  such  claims  for  indirect  damages  as  are  put  forward  by 
the  United  States  Government  in  the  Case  presented  on  their  behalf  to  the  Tribu- 
nal of  Arbitration  at  Geneva,  and  to  mi^o  that  reciprocallv  the  rule  for  the  future. 
Great  Britain  is  understood  to  object  to  this  on  the  ground  that  an  agreemest  not  to 
press  for  compensation  for  these  indirect  claims  is  not  sufficient,  because  the  Arbitra- 
tors in  that  case  might,  themselves,  proceed  to  take  them  into  consideration  and  make 
them  the  subject  of  an  award.  And,  therefore,  Great  Britain  has  only  been  wilHng  to 
•establish  the  rule,  in  regard  to  indirect  damages  on  condition  that  the  Amerieaa  pait  of 
the  Caso  at  Geneva  which  puts  forward  these  particular  claims  should  be  entirely 
withdrawn  from  the  consideration  of  the  Arbitrators.  The  President  holds  that  he 
has  power  to  give  instructions  in  regard  to  the  management  of  the  Case  bef(fre  the 
Arbitrators,  and  therefore  could  direct  that  these  claims  should  not  bepre$9edfoT  an 
award.  But  inasmuch  as  the  Government  of  the  United  States  hold  that  the- olaims 
are  admissible  to  be  considered  by  the  Arbitoators  under  the  lYeai^,  he  cannot  with- 
draw the  claims  as  not  bein^  rightnilly  put  forward  witiiout  its  being  such  «i  altera* 
tion  of  the  terms  and  principles  of  the  TX'eaty  as  is  inconsistent  with  his  understand- 
ing of  it,  and  the  interpretation  which  has  been  put  upon  it  by  his  Government. 

The  Treaty  itself,  however,  may  be  amended  in  such  a  manner  as  to  acoomplish  the 
object  and  remove  all  di£ferences  between  the  two  Governments  arising  out  of  their 
different  interpretations  of  its  provisions. 

General  Schenck  is  therefore  authorised  to  state  that  the  President  wUl  be  willing 
to  consider,  and,  if  possible,  will  present  for  the  consideration  of  the  Senate,  any  new 
article  tor  the  Treaty  which  may  be  proposed  by  the  British  Government,  which,  while 
it  settles  the  principle  involved  in  the  presentation  of  what  are  called  the  indirect 
•claims^  will  remove  the  differences  which  have  arisen  betweoi  tfaoe  two  Governments 
in  the  consideration  of  the  Treaty. 

llie  President  is  earnestly  desirous  to  do  everything  consistent  with  his  duty  and 
with  the  great  interest  for  the  friture  of  both  countries,  and  to  preserve  principles,  so 
important  to  civilization  as  he  thinks  are  involved  in  the  Treaty,  of  which  he  is  anx- 
ious to  prevent  the  fiulure,  and  to  this  end  he  is  willing  to  exhaust  all  proper  efforts  as 
far  as  can  be  done  without  abandoning  any  principle  and  consistently  with  the  honor 
And  dignity  of  both  Governments. 


[Indoeore  3  is  UTo.  4<LJ 
Earl  Grawilh  to  C^oneral  Sokmek. 

FoRBiON  Office,  May  10, 1872. 

Sm :  I  have  the  honor  to  transmit  to  you  herewith  the  draught^  of  an  Article  referred 
to  in  my  preceding  note  of  this  day's  date. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient,  hum- 
ble servant, 

GRANVILLE. 


^  For  draught  of  the  Article  see  p.  500. 
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[Inolosiire  4  in  No.  4€.j 

General  Schenck  to  Earl  Granville. 

Legation  op  the  Unitbd  States, 

London,  May  10, 1672. 

My  Lord  :  I  have  the  houor  to  acknowledge  the  receipt,  at  4  o'clock  p.  m.  to-day,  of 
your  note  of  this  date,  in  which  yon  take  occasion  to  reoapitnlate  eome  recent  com- 
mnnications  We  have  had  with  each  other  on  the  subject  of  the  Arbitration  on  the 
Alabama  claims,  and  to  state  briefly,  according  to  your  understanding  and  note  of  the 
transactions,  what  occurred  subsequently  in  consequence  of  th^se  communications. 
You  refer  to  and  furnish  me  at  the  same  time  with  copies  of  a  draught  of  a  proposed 
note  delivered  to  me  on  the  6th  instant,  and  your  memorandum  of  a  conyersatlon  I 
had  with  you  afterward,  at  an  interview  on  the  8th  instant,  in  which  it  was  suggested 
to  you  to  propose  an  Article  in  addition  t($  or  in  amendment  of,  the  Treaty  of  the  8th 
of  May,  Iwl. 

This  suggestion  of  a  Treaty  stipulation,  you  will  remember,  was  made  in  consequence 
of  the  failure  to  obtain  from  you  any  draught  of  a  note  which,  in  the  opinion  of  the 
Government  of  the  United  States,  was  in  conformity  with  the  proposal  which  Mr. 
Fish  telegraphed  to  me  on  the  27th  of  April,  as  I  informed  you  he  was  led  to  expect 
would  be  made. 

Your  Lordship  proceeds  to  say  that  the  Treaty  is,  in  the  jud^ent  of  Her  M^esty's 
Government,  clear  and  sufficient,  and  excludes  from  the  Arbitration  the  claims  for 
indirect  losses  advanced  by  the  Gk)vemment  of  the  United  States,  and  that  it  is  there- 
fore difficult  for  Her  Majesty's  Government  to  take  the  initiative  in  the  manner  the 
United  States  have  proposed :  that  Her  Majesty's  Government  think  it  belongs  to  the 
Government  of  the  United  States,  to  whose  friendly  suggestion  the  communications 
which  have  taken  place  since  the  date  of  Mr.  Fish's  reply  to  your  letter  of  the  20th  of 
March  have  been  due,  to  frame  the  suggested  article ;  but  yet,  in  order  to  meet  their 
wishes  and  to  save  any  inconvenient  delay,  you  will  transmit  tp  me  a  draught  of  an 
Article,  which,  if  the  Government  of  the  United  States  think  fit  to  adopt,  will  be 
accepted  by  Her  Majestv's  Government. 

And  I  have  also  to  acknowledge  the  receipt  of  another  note  of  this  date  from  your 
Lordship,  which  was  delivered  to  me  at  the  same  time,  inclosing  the  draught  of  an 
Article  in  the  preceding  one  referred  to. 

I  will  hasten  to  communicate  immediately  by  telegraph  this  draught  to  my  Govern- 
ment; and  I  doubt  not  it  will  be  considered  at  once,  and  the  result  of  that  considera- 
tion communicated  to  me  through  the  same  medium,  and  with  as  little  delay  as 
possible,  and  in  the  same  friendly  spirit  in  which  your  proposal  is  offered. 

I  have  the  honor  to  be,  with  the  highest  consideration,  my  Lord,  your  Lordship's 
most  obedient  servant, 

ROBT.  C.  SCHENCK. 


[iQoloBiire  5  in  No.  46.] 
Earl  Granville  to  General  Schenck, 

Foreign  Office,  May  6, 1872. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  Mr.  Fish's  dispatch  of  the  16th 
April,  which  you  communicated  to  me  on  the  Ist  instant.  I  abstain  from  addressing 
any  observations  to  you  on  the  tenor  of  that  dispatch  pending  the  result  of  the  com- 
munications which  are  now  passing  between  us,  and  which  it  is  the  earnest  hope  of 
Her  Mfl^esty's  Government  may  lead  to  a  satisfactory  settlement  of  the  questions  under 
discussion  between  our  two  Governments. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


No.  47. 


The  following  dispatch  was  published  in  the  sapplement  to  the  Lon- 
don Gazette,  May  17,  and  communicated,  in  accordance  with  instructions 
from  his  Government,  by  Sir  Edward  Thornton,  in  a  note  dated  May  31,. 
1872.    (Eeceived  June  1.)  r"  T 
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Earl  Oranville  to  Sir  E.  Thamian,^ 

Foreign  Office,  May  13, 1872. 

Sir  :  Her  Majesty's  Goverament  have  refrained  from  contiaaing  an  argamentative 
discassion  with  the  Government  of  the  United  States  upon  the  scope  and  intention  of 
the  Articles  in  the  Treaty  6f  Washington  relating  to  the  Arhitration  on  the  "Alahama 
claims." 

There  are,  however,  some  passages  in  Mr.  Fish's  dispatch  on  this  suhject  of  the  16th 
nltimo,  npon  which  it  seems  desirable  that,  for  your  own  information,  and  for  use  in 
any  future  communications  with  the  Government  of  the  United  States,  you  should  be 
put  in  possession  of  the  views  of  HerMi^esty's  Government. 

In  the  first  place,  Mr..  Fish  takes  exception  to  the  assertion  in  my  letter  of  the  20th 
of  March,  that  although  it  is  true  that,  in  some  of  the  earlier  letters  of  Mr.  Adams, 
vague  suggestions  were  made  as  to  possible  liabilities  of  this  country,  extending  be- 
yond the  (urect  claims  of  American  citizens  for  specific  losses  arising  from  the  capture 
of  their  vessels  by  the  "Alabama,"  "Florida,"  "Shenandoah,"  and  "Georgia,"  no 
claims  were  ever  defined  or  formulated,  and  certainly  none  were  ever  described  by  the 
phrase  "Alabama  claims,"  except  these  direct  claims  of  American  citizens. 

Mr.  Fish  states  that  I  cannot  be  disposed  to  intend  more  than  to  say  that  the  claims 
for  indirect  or  national  losses  and  injuries  were  not  "formulated  "  by  the  United  States 
Government,  and  the  amount  thereof  set  forth  in  detail  and  as  a  specific  demand. 

I  did  not,  however,  confine  myself  to  saying  that  no  claims  of  this  nature  were  ever 
defined  or  formulated,  but  added  that  no  such  claims  have  ever  been  "  described  "  as 
''Alabama  claims." 

Mr.  Fish  admits  that  the  claims  for  indirect  or  national  losses  were  not  formulated 
or  defined,  but  proceeds  to  cite  various  passages  in  the  correspondence  in  which  he 
considers  that  they  were  brought  forwanl.  He  does  not  mention  one  instance  in  which 
they  were  described  as  "Alabama  claims.'' 

The  fact  is  that,  throughout  the  correspondence,  the  representations  made  by  the 
United  States  Government  respecting  the  actuad  claims  for  injuries  sustained  by 
American  citizens  from  the  depredations  of  the  "Alabama  "  and  other  cruisers  were 
interspersed  with  complaints  of  the  supposed  premature  recognition  of  the  belligerent 
rights  of  the  Confederate  States  by  the  issue  of  Her  Majesty's  Proclamation  of  Neu- 
trality, and  of  the  proceedings  of  blockade-runners. 

Nearly  all  the  passages  cited  by  Mr.  Fish  will  be  found,  when  read  with  their  con- 
text, to  have  reference  to  these  complaints,  and  to  the  indefinite  suggestions  of  lia- 
bility founded  on  them.  On  the  other  hand,  on  turning  to  the  Memorandum,  inclosed 
in  my  letter  of  the  20th  of  March,  it  is  apparent  that  the  phrase  "Alabama  claims" 
has  uniformly  been  used  to  distinguish  the  actual  claims  on  account  of  the  acts  com- 
mitted by  the  "Alabama  "  and  the  oUier  cruisers  from  these  complaints  of  the  "  atti- 
tude "  assumed  by  Great  Britain. 

Mr.  Fish  lays  great  stress  on  the  statement  in  Mr.  Adams's  letter  of  the  20th  Novem- 
ber, 1862,  that  he  was  instructed  to  "  solicit  redress  for  the  na/ioiui^  and  private  injuries 
already  thus  sustained."  The  injuries  thu8  sustained  were,  as  appears  by  the  inclosures 
in  Mr.  Adams's  letter,  the  destruction  of  the  "  Ocmulgee,"  and  other  vessels  by  the  "Al- 
abama." As  already  pointed  out  in  the  Memorandum,  Mr.  Adams  spoke  merely  of  the 
"  depredations  committed  on  the  high  seas  upon  merchant-vessels  "  by  the  "Alabama," 
and  of  "  the  right  of  reclamatiom  of  the  Government  of  the  United  States  for  the 

grievous  damage  done  to  the  property  of  their  citizens,"  and  referred  to  the  Claims 
ommission  under  the  Treaty  of  1794  as  a  precedent  for  awarding  compensation.  There 
is  not  a  word  in  the  letter  to  suggest  any  mdirect  or  constructive  claims. 

In  the  dispatch  of  the  19th  of  February,  1863,  Mr.  Seward,  in  a  similar  manner,  uses 
the  term  "  its  claims  "  with  obvious  reference  to  the  claims  put  forward  by  the  United 
States  on  behalf  of  American  citizens;  those,  indeed,  being  the  only  claims  that  had 
been  indicated  in  the  correspondence  between  Mr.  Adams  and  Lord  Russell  to  which  he- 
was  alluding. 

I  must  remark  that  this  dispatch  of  the  19th  of  February,  1869,  was  not  communi- 
cated to  the  British  Government. 

Mr.  Fish  has  omitted  ^me  important  words  in  the  next  passage  which  he  adduces 
from  Lord  Russell's  dispatch  to  Lord  Lyons  on  the  27th  of  March,  1863. 

The  dispatch  gives  an  account  of  a  conversation  with  Mr.  Adams,  at  the  close  of 
which  Lord  Russell  said  that  it  was  his  belief  "  that  if  all  the  assistance  given  to  th& 
Federals  by  British  subjects  and  British  munitions  of  war  were  weighed  against  simi- 
lar aid  given  to  the  Confederates,  the  balance  would  be  greatly  in  favor  of  the 
Federals?' 

Mr.  Adams  totally  denied  this  proposition.  "  But  above  all,"  he  said, "  there  is  a  man- 
ifest conspiracy  in  this  country,  of  which  the  Confederate  Loan  is  an  additional  proof, 
to  produce  a  state  of  exasperation  in  America,  and  thus  bring  on  a  war  with  Great 


*For  reply  of  Mr.  Fish  to  this  communication,  see  No.  86,  p.  547i 


oogle 


506  TREATY   OF  WASHINGTON. 

• 

BritaiD.  with  a  view  to  aid  the  Confbderate  canse,  and  Beoure  a  monopoly  of  the  trade 
of  the  Soathem  States,  whose  independence  these  conspirators  hope  to  establish  by 
these  illegal  and  nnjnst  measores.'' 

Mr.  Flsn  omits  the  words  "  of  which  the  Confederate  Loan  is  an  additional  proof,^ 
which,  taken  with  the  context,  show  that  Mr.  Adams  was  then  speaking,  not  of  the 
ease  of  the  "  Alabama,''  bnt  of  the  assistance  in  money  and  materials  which  he  con- 
sidered was  improperly  rendered  to  the  Confederate  States  by  blockade-running  aoid 
the  Cotton  Loan. 

Mr.  Adams's  letters  of  the  7th  of  April  and  30th  of  May,  and  Lord  Rnssell's  letter  of 
the  4th  of  May,  1865,  are  commented  on  in  the  Memorandum,  Part  II.  and  it  is  nnneo- 
essary  for  me  to  make  any  further  observations  on  them,  as  Mr.  Fisn  does  not  reply 
to  those  whieh  I  have  already  offered.  Whatever  may  have  been  the  purpose  to  re- 
quire indemnification,  no  claim  was  presented  or  notified,  and  the  grievances  of  which 
complaint  was  made  were  in  no  way  identified  with  the  ^*  Alabama  claims." 

The  dispatch  of  the  14th  of  February,  1866,  was  not  communicated  to  Her  Ma^Jesty's 
Government^  but,  on  referring  to  the  3d  volume  of  the  Appendix  to  the  American 
Case,  p.  628,  m  which  it  is  given,  it  appears  to  refer  to  the  possibility  of  fit»h  negotia- 
tions m  regard  to  a  revision  of  the  Neutrality  Laws  and  to  Lord  KusselFs  refusal  of 
arbitration.  Both  these  subjects  are  referred  to  at  paffe  625,  and  the  dispatch  accord- 
ingly concludes,  after  the  pan^ipraph  quoted  by  Mr.  Fish,  by  saying,  *^  I  think  that  the 
country  would  be  unanimous  in  declining  every  form  of  negotiation  that  should  have . 
in  view  merely  prospective  regulations  oi  national  intercourse,  so  long  as  the  Justice 
of  our  existing  elaims  for  inderanity  is  denied  by  Her  Majesty's  Government,  and  those 
claims  are  rerased  to  be  made  subject  of  friendly  but  impartial  examination." 

There  can  be  no  pretense  that  the  claims  which  Lord  Hussell  refused  to  submit  to 
arbitration  extended  to  indirect  claims.  The  proposal  arose  in  oonneetiou  with  '^a 
claim  for  the  destruction  of  the  ship '  Nora'  and  other  claims  of  the  same  kind,"  (see  Mr. 
Adams's  letter  of  the  23d  of  October,  1863,)  and  Lord  Russell,  in  re^y  to  it,  stated 
that  Her  Majesty's  Government  must  decline  ^'either  to  make  rej)u»tion  Mid  oom- 

§ensation/or  the  oajfUtree  tfuuls  bjf  the  *  Alabama,'  or  to  refer  the  question  to  any  foreign 
tate." 

I  have  already  ^inted  out  that  no  importance  con  be  attached  to  the  <daim8  of 
private  citizens  being  spoken  of  by  Mr.  Seward  as  ^'  our  claims."  The  "  claims  o£ 
citizens  of  the  United  States  against  Great  Britain  for  damages,  &o.,  by  means  oi  depre- 
dations upon  our  commercial  marine  committed  on  the  high  seas  by  the  *  Sumter,'  the 
'Alabama,'  the  '  Florida,'  the  '  Shenandoah,' "  A^c,,  of  which  a  summa^  was  aofnexed  to 
the  dispatch  from  Mr.  Seward  to  Mr.  Adams,  of  the  27th  of  August,  1866,  communi- 
cated to  Lord  Stanley,  and  which  are  undeniably  private  claims,  are  mentioned  in  that 
dispatch  as  *'  the  claims  upon  which  we  insist,"  and  "  our  claims." 

The  next  dispatch  referred  to,  that  from  Mr.  Seward  to  Mr.  Adams,  of  the  Sd  of 
May,  was  likewise  not  communicated  to  Her  Migesty's  Government.  The  context 
clearly  shows  that  the  "  injuries:"  from  ''the  first  ui&iendly  or  wrongful  proceeding  " 
referred  to  the  "  concession  of  belligerency."  Mr.  Seward,  in  a  preceding  paragraph, 
says,  **  1  tee^  quite  certain  that  the  balance  of  faults  has  been  on  the  ^de  of  Great 
Britain.  First,  the  concession  of  belligerency  ought  not  to  have  been  made ;  second, 
upon  our  earnest  appeals  it  ought  to  have  been  earlier  rescinded."  The  dispatch  ^^oea 
on  to  state  the  conviction  <^  tlM  American  people  that  the  "  proceedings  of  the  British 
Government  in  recognizing  the  Confederacy  were  not  merely  unfrienmy  and  uni^ner- 
ous,  but  entirely  ui^ust." 

In  another  part  <»  Mr.  Fish's  dispat<^  complaints  (not  claims)  are  noticed  as  haviiuf 
been  made  by  Mr.  Adams  on  tiie  30th  of  December,  186^  14th  and  27th  oaf  March,  186^ 
and  28th  of  April. 

The  ''acts"  complained  of  in  the  first  extract  will  be  seen,  on  reading  the  entire 
passage,  to  have  been  that  "  vessels  owned  by  British  subjects  have  been  and  aro  yet 
m  the  constant  practice  of  departing  from  British  ports  laden  with  contraband  of  war 
and  many  other  commodities,  with  tne  intent  to  break  the  blockade  and  to  protsraeti- 
nate  the  war." 

The  dispatch  of  the  14th  of  March,  1863,  refers  to  certain  intercepted  eorresp<»dence 
relating  to  the  proceedings  and  supposed  intentions  of  Conf^erate  agents,  blockade- 
runners,  and  to  the  Cotton  Loan. 

The  complaint  on  the  27th  of  March,  as  I  have  already  explained,  also  referred  to  the 
Cotton  Loan  and  to  these  proceedinffs  of  Confederate  agents^ 

The  dispatch  of  the  28th  of  April  begins,  ^"I  am  instructed  to  inform  vour  L<»dAip 
that  the  Government  of  the  United  States  has  heard  with  surprise  and  regret  of  the 
negotiation  of  a  loan  in  this  city,"  and  proceeds  to  state  that  "  this  transaction  most 
bnng  to  an  end  all  concessions,  of  whatever  form,  that  may  have  been  heretofore  made 
for  mitigating  or  alleviating  the  rigors  of  the  blockade  in  regard  to  the  shipment  of 
cotton  p  and  concludes,  "  I  am  sure  that  it  is  with  the  greatest  reluotance  it*'  [the 
United  States  €k)vemmentl  "  finds  itself  compelled,  b^  the  offensive  acts  of  appar- 
ently irresponsible  parties,  bent  upon  carrying  on  hostilities  under  the  shelter  of  neu. 
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trality,  to  restrict  rather  than  to  expand  the  avenues  of  legitimate  trade.  *  The  respon- 
nbilityfor  this '  [i.  e.,  for  this  restriction]  *mn8t  rest  mainly  upon  thiMie  who.  for  motiTes 
best  known  to  themselves,  have  labored  and  continue  to  labor  so  strennoosly  and  effec- 
tually to  furnish  the  means  for  the  pirotraotion  of  the  struggle.'  ** 

I  have  reviewed  the  passages  cited  by  Mr.  Fish  in  support  of  his  argument,  that  tber 
'^ Alabama  claims"  included  other  claims  than  those  for  the  actual  losses  of  American 
citizens,  in  order  to  show  how  little  support  they  afford  to  it;  but  this  is  almost  super- 
fluous, as  a  conclusive  answer  is  affordea  by  the  very  volume  of  dispatches  from  which 
Mr.  Fish  has  taken  these  extracts. 

Mr.  Reverdy  Johnson,  in  a  dispatch  to  Mr.  Seward  dated  February  17, 1869,  (page 
767,)  containing  a  report  of  his  negotiations  with  Her  Majesty's  Government,  states  : 

'*  I  hear  that  m  some  quarters  objections  ore  made  to  the  Claims  Convention,  ibr  which 
I  was  not  prepared. 

*'  1.  It  is  said,  I  am  told,  that  the  claims  to  be  submitted  should  not  be  all  tirat  have 
arisen  subsequent  to  July,  1653. 

'*  2.  That  no  provision  is  made  for  the  submission  of  any  losses  which  our  Gotem- 
ment,  as  such,  may  have  sustained  by  the  recognition  of  the  insurgents  as  belligerents, 
and  the  depredations  upon  our  commerce  by  the  'Alabama'  and  otner  vessels.   *    •    • 

''As  reguds  the  second  objection,''  he  urges, ''  I  am  at  a  loss  to  imagine  what  would 
be  the  measure  of  the  damage  which  it  supposes  our  Government  should  be  indemni- 
fied for.  How  is  it  to  be  ascertained  t  By  what  rule  is  it  to  be  measured  f  A  nation's 
honor  can  have  no  compensation  in  money, and  the  depredations  of  the  'Alabama'  were 
of  property  in  which  our  nation  had  no  direct  pecuniary  interest.  If  it  be  said  that 
those  depredations  prevented  the  sending  forth  of  other  commercial  enterprises,  the 
answer  is  twofold :  first,  that  if  they  had  been  sent  forth,  the  nation  would  have  had 
no  direct  interest  in  them ;  and,  second,  that  it  could  not  be  known  that  any  such 
would  have  been  undertaken.  Upon  what  ground,  therefore,  could  the  nation  demamd 
compensation  in  money  on  either  account  t  And  if  it  was  received,  is  it  to  go  into  the 
Treasury  foi^  the  use  of  the  Government,  or  to  be  distributed  among  those  who  may 
have  engaged  in  such  enterprises,  and  how  many  of  them  are  there,  and  how  are  they 
to  be  ascertained  f  France  recognized  the  insurgents  as  belligerents,  and  this  may 
have  tended  to  prolong  the  war.  This,  too«  it  may  be  said,  was  a  violation  of  her 
duty,  and  affected  our  honor.  If  we  can  claim  indemnity  for  our  nation  for  snch  a 
recognitiov  by  England,  we  can  equally  claim  it  of  France.  And  who  hasf  suggested 
such  a  claim  as  that  f 

"  But  the  final  and  conclusive  answer  to  these  objections  is  this : 

"  1.  That  at  no  time  during  the  war,  whether  while  the  'Alabama '  and  her  sister 
ships  were  engaged  in  giving  our  marine  to  the  flames,  or  since,  no  branch  of  the  Gov- 
ernment proposed  to  hold  Her  Mi^Jesty's  Government  responsible,  except  to  the  value 
of  the  property  destroyed,  and  that  which  would  have  resulted  from  the  completion  of 
the  voyages  in  which  they  were  engaged.  The  Government  nevw  exacted  anything 
on  its  own  account.  It  acted  only  as  the  guardian  and  protector  of  its  own  citizens, 
and  therefore  only  required  that  wis  Government  should  pay  their  losses,  or  agree  to 
submit  the  question  of  its  liability  to  friendly  arbitrament.  To  demand  more  now, 
and  particularly  to  make  a  demand  to  which  no  limit  can  well  be  assigned,  would  be 
an  entire  departure  from  our  previous  courseL  and  would,  I  am  sure,  not  be  listened 
to  by  this  Government,  or  countenanced  by  otner  nations.  We  have  obtained  bv  l^e 
Convention  in  question  all  that  we  have  ever  asked ;  and  With  perfect  opportunrty  of 
knowing  what  the  sentiment  of  this  Government  and  people  is,  I  am  satisfied  that 
nothing  more  can  be  accomplished.  And  I  am  equally  satisfied  that  if  the  Convention 
goes  into  operation,  every  iiollar  due  on  what  are  known  as  the  'Alabama  claims'  will 
be  recovered." 

If  Mr.  Johnson  was  mistaken  in  the  view  thus  decidedly  expressed,  it  might  be  ^- 
pected  that  some  notice  would  have  been  taken  of  so  important  an  error.  But  Mr. 
Seward's  reply  of  March  3, 1869,  gives  no  intimation  of  any  dissent  whatever.  He 
writes,  "  Tour  dispatch  No.  112  of  the  17th  ultimo,  relative  to  the  Protocol  and  Con- 
vention recently  signed  by  you  on  behalf  of  this  Government,  has  this  day  been 
received  and  submitted  to  the  President.  He  directs  me  to  to  say,  in  reply,  that  it  is 
regarded  as  an  able  and  elaborate  paper,  and  would  have  beefi  communicated  to  the 
Senate  had  it  not  reached  here  at  the  close  of  the  present  sessien,  and  that  of  his  Ad- 
ministration." 

Thus,  according  to  an  uncontradicted  statement  in  an  official  dispat<ih  from  the 
United  States  Minister  in  London  to  the  Government  at  Washington,  offioilklly  published 
by  the  United  States  Government,  that  Government  had  never  exacted  anything  on  its 
own  account,"  and  the  claims,  "  known  a$  the  ^Alabnima  cUUm9* "  bad  been  limited  during 
the  whole  war,  and  in  the  subsequent  negotiations  up  to  February,  1669,  to  the  daims 
for  the  value  of  the  property  destroyed,  and  that  which  would  have  resulted  fronA  th6' 
completion  of  the  voyages  in  which  the  captured  vessels  were  engaged. 

Mr.  Johnson  confirmed  the  statement  in  his  dispatch,  in  a  letter  to  Mr.  J.  A.  Parkor, 
published  in  the  "New  York  Journal  of  Commerce,"  30th  November,  1970:  "My  in* 
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8tractio»8,  os  did  those  of  Mr.  Adams,  looked  exclasively  to  the  Mhufitmeat  of  indi- 
Tidual  claims,  and  no  alleged  commission  or  omission  of  the  British  Government  of 
her  dnty  to  the  United  States  pending  the  war  was  given  in  any  part  of  the  corre- 
spondence between  the  two  Governments  as  having  any  inflaence  upon  other  than  indi- 
Yidnal  claims.'' 

It  is  not  easy  to  understand  how  a  class  of  claims  which  had  been  known  under  one 
appellation  for  seven  years  could  have  suddenly  acquired  a  far  wider  and  more  onerous 
significance. 

Mr.  Fish  relies  on  Mr.  Reverdy  Johnson's  proposed  amendment  of  the  Clarendon- 
Johnson  Convention,  on  these  public  or  national  claims  bavins  been  prominently  be- 
fore the  Senate  when|that  Convention  was  under  advisement,  (oy  which  it  is  to  be  pre- 
sumed he  refers  to  Mr.  Sumner's  speech,  the  only  part  of  the  proceedings  which  was 
published,)  on  the  President's  Message  of  December,  1869,  and  on  his  dispatch  to  Mr. 
Motley  of  the  25th  of  September,  lim. 

Mr.  Johnson's  proposal,  however,  was  not  to  include  national  claims  under  the  head 
of  ''Alabama  claims,"  but  to  superadd  them  by  inserting  certain  words  after  the  words 
**  agree  that,"  in  the  first  Article  of  the  Convention. 

Had  his  proposal  been  adopted,  the  Article  would  have  stood  thus :  "  The  High  Con- 
tracting Parties  agree  that" — here  cemes  the  insertion — **  [all  claims  on  the  part  of  Her 
Mfgesty's  Government  upon  the  Government  of  the  United  States,  and  all  claims  of  the 
Government  of  the  United  States  upon  Her  Majesty's  Government,  and]  all  claims  on 
the  part  of  subjects  of  Her  Britannic  Mi^esty  upon  the  Government  of  the  United 
States,  and  all  claims  on  the  part  of  citizens  of  the  United  States  upon  the  Government 
of  Her  Britannic  Migesty,  including  the  so-called  'Alabama  claims/  "  ^bc. 

Mr.  Johnson  avowedly  made  this  proposal,  as  Lord  Clarendon  informed  yon  in  his 
dispatch  of  the  22d  of  O^arch,  1869,  to  introduce  ''  claims  to  compensation  on  account 
of  the  recognition  by  the  British  Government  of  the  belligerent  rights  of  the  Confeder- 
ates," whicn  the  British  Government  might  balance  by  "claims  to  compensation  for 
damages  done  to  British  subjects  by  American  blockades,  which,  if  the  Confederates 
were  not  belligerents,  were  illegally  enforced  against  them." 

Mr.  Johnson^s  belief  was  that  the  Convention  was  unacceptable  because  it  did  not 
include  national  claims  on  account  of  the  recognition  of  belligerent  rights,  which  he 
purposely  distinguished  from  the  "Alabama  claims,"  and  was  in  no  respect  therefore 
inconsistent  with  his  dispatch  of  the  17th  February,  limiting  the  meaning  of  that  ex- 
pression. The  information  on  which  he  founded  that  belief  was  derived,  as  he  reported 
to  Mr.  Fish  on  the  9th  of  April,  1869,  from  a  private  source ;  and  his  suggestion  made 
in  the  same  dispatch,  that  instructions  should  be  given  to  him  to  endeavor  to  supply 
the  omission,  was  not  favorably  entertained  by  the  United  States  Government,  who 
telegraphed  in  replv  that  "as  the  Treaty  was  then  before  the  Senate  no  change  was 
deemea  advisable.'' 

The  only  intimation,  as  I  have  stated,  which  HerMfyesty's  Government  possessed  of 
the  propriety  of  making  any  demands  for  national  losses  having  been  debated  or  con- 
sidered by  the  Senate,  was,  by  the  publication  of  Mr.  Sumners  speech,  in  which  he 
urged  that  England  was  liable  for  national  iivjuries  of  the  most  extensive  character ; 
but  these  injuries  were  rhetorically  deduced,  chiefly  from  the  Proclamation  of  Neu- 
trality, and  the  supplies  furnished  tbrough  the  blockade. 

The  effect  of  Mr.  Sumner's  speech  in  England  was  reported  by  Mr.  Johnson  to  Mr. 
Fish  on  the  10th  of  May :  "  If  an  opinion  may  be  formed  from  the  public  press,  there 
is  not  the  remotest  chance  that  the  demands  contained  in  that  speecn  will  ever  be  rec- 
o^ized  by  England.  The  universal  sentiment  will  be  found  adverse  to  such  a  recog- 
nition. It  would  be  held,  as  I  hear  from  very  reliable  source,  to  be  an  abandonment  of 
the  rights,  and  a  disregard  of  the  honor  of  this  Government." 

Her  Mi^esty's  Government  never  learned  that  Mr.  Sumner's^views  were  indorsed  by 
theGovernment  of  the  United  States.  , 

Mr.  Fish  next  mentions  his  instructions  to  Mr.  Motley,  of  the  25th  of  September. 
These  instructions,  however^  were  not  communicated  to  Her  Majesty's  Government, 
and  when  Mr.  Motley  told  Lord  Clarendon  on  the  10th  of  June,  1859,  that  the  Con- 
vention "  was  objected  to  because  it  embraced  only  the  claims  of  individuals,  and  had 
no  reference  to  those  of  the  two  Governments  on  each  other;  and,  lastly,  that  it  settled 
no  question,  and  laid  down  no  principle,"  he  proceeded  to  speak  of  the  "ri^k  and 
responsibility"  incurred  by  a  Government  which  conferred  belligerent  rights,  and  thus 
his  representations  naturally  connected  themselves  with  Mr.  Jcmnsou's  proposal  with 
regard  to  the  mutual  claims  of  the  two  Governments. 

Mr.  Fish  admits  that,  in  his  dispatch  of  the  25th  of  September,  he  "  made  no  claim 
or  demand  for  either  direct  or  incbrect  ii^juries." 

''  These  indirect  ipjuries  could  not  therefore  have  received  the  designation  of  "Ala- 
bama claitna  "  from  that  dispatch. 

Indeed,  on  examining  the  extracts  which  he  gives  from  it  with  their  context,  it  is 
apparent  that  the  "  vast  national  injuries  "  which  he  states  that  he  presented  in  it  are 
ascribed  to  other  causes  than  the  acts  committed  by  the  Confederate  cruisers. 
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The  first  extract,  beginning  "The  nnmber  of  our  ships  thus  directly  destroyed,"  &c  , 
follows  a  paragraph  complaining  of  the  Proclamation  of  Neutrality :  "  In  virtue  of  the 
Proclamation,  maritime  enterprises  in  the  ports  of  Groat  Britain,  which  would  other- 
wise have  been  piratical,  were  rendered  lawful,  and  thus  Great  Britain  became,  and  to 
the  end  continued  to  be,  the  arsenal,  the  navy-yard,  and  the  treasury  of  the  Confed- 
eracy. 

"  A  spectacle  was  thus  presented  without  precedent  or  parallel  in  the  history  of  civ- 
ilized nations,  Great  Britain,"  &,c. 
The  second  extract  runs  thus : 

"  We  complain  that  the  insurrection  in  the  Southern  States,  if  it  did  not  exist,  was 
continued,  and  obtained  its  enduring  vitality  by  means  of  the  resources  it  drew  from 
Great  Britain.  We  complain  that  by  reason  of  the  imperfect  discharge  of  its  neutral 
duties  on  the  part  of  the  Queen's  Government,  Great  Britain  became  the  military, 
naval,  and  financial  basis  of  insurgent  warfare  against  the  United  States.  We  com- 
plain of  the  destruction  of  our  merchant  marine  oy  British  ships,  manned  by  British 
seamen,  armed  with  British  guns,  dispatched  from  British  dock-yards,  sheltered  and 
harbored  in  British  ports.  We  complain  that,  by  reason  of  the  policy  and  acts  of  the 
Queen's  Ministers,  itgury  incaloulable  was  inflicted  on  the  Unitea  States." 

The  third  extract,  respecting  the  vast  national  injuries,  is  followed  in  the  dispatch 
by  a  passage  explaining  the  various  causes  of  itvjury,  which  Mr.  Fish  has  omitted  to 
notice :  "  Nor  does  he  attempt  now  to  measure  the  relative  effect  of  the  various  causes 
of  injury,  as  whether  by  untimely  recognition  of  belligerency,  by  suffering  the  fitting 
out  of  rebel  cruisers,  or  by  the  supply  of  ships,  arms,  and  munitions  of  war  to  the 
Confederates,  or  otherwise,  in  whatsoever  manner." 

Lord  Clarendon's  memorandum  of  observations  on  Mr.  Fish's  dispatch,  like  the  dis- 
patch itself,  touched  on  various  topics  beside  that  of  the  Confederate  cruisers,  and  Her 
Majesty's  Government  cannot  admit  that,  because  Mr.  Motley  read  a  dispatcn  to  Lord 
Clarendon  on  the  12th  of  January,  1870,  stating  that  Mr.  Fish  had  not  included  it 
"  amon^  the  papers  respecting  th^  'Alabama  claims,' "  therefore  all  the  subjects  men- 
tioned in  it  were  "  Alabama  claims." 

Still  less  can  they  admit  that  because  Mr.  Bernard,  in  the  14th  chapter  of  his  work, 
gave  certain  extracts  from  Mr.  Fish's  dispatch,  under  the  head  of  "  Alabama  claims," 
that  dispatch  became  the  standard  by  which  the  claims  known  as  the  *'  Alabama 
claims"  was  to  be  measured.  It  happens  moreover  that,  in  the  extracts  given  by  Mr. 
Bernard  in  the  chapter  to  which  Mr.  Fish  refers,  the  three  passages  cited  by  Mr.  Fish 
in  his  present  dispatch  as  relating  to  indirect  injuries  and  national  losses  are  omitted. 
It  only  remains  to  notice  the  President's  Message  of  December,  1869.  This  Message 
does  not  mention  the  "  Alabama  claims,"  but  speaks  of  the  "  injuries  resulting  to  the 
United  States  by  reason  of  the  course  adopted  by  Great  Britain  during  our  late  Civil 
War." 

I  have  thus  been  able  to  show,  upon  the  testimony  of  Mr.  Reverdy  Johnson,  the 
American  Minister,  corroborated  on  examination  by  the  extracts  cited  by  Mr.  Fish, 
that  for  the  first  seven  vears  of  the  discussion  up  to  1869,  none  but  direct  claims  were 
"  known  as  'Alabama  claims ;' "  and  that  in  the  only  authorit'ative  document  in  which 
national  indirect  injuries  were  mentioned,  up  to  the  time  of  the  recent  negotiation, 
they  were  not  described  as  "  Alabama  claims,''  or  as  claims  of  any  description. 

Mr.  Fish  states  that  *' continental  jurists  and  publicists  discussed  the  national 
claims  on  account  of  the  prolongation  of  the  war  under  the  head  of  *  reclamations^' 
having  '  qu'un  rapport  indireotf  et  nullement  an  rapport  direct  aveo  les  depredations  r^ 
ellement  commises  par  les  oroisenrs.' " 

The  quotation  appears  to  be  taken  from  a  pamphlet  by  Dr.  Blilntschli,  entitled 
'^Opinion  impartiale  sur  la  question  de  4' Alabama'  et  sur  la  mani^re  de  la  resoudre." 
In  this  pamphlet  Dr.  Blttntschli  reviews  the  various  points  mentioned  by  Mr.  Sumner 
in  his  speech  in  the  Senate  on  the  13th  of  February,  1869,  including  the  recognition  of 
belligerency.  In  the  sixth  section  he  discusses  the  effects  attributed  by  Mr.  Sumner 
to  the  acts  of  the  '^  Alabama"  and  other  vessels,  and  states  that  all  the  effects  are  at- 
tributable, in  the  first  place,  to  the  cruisers  themselves,  and  not  to  the  British  Govern- 
ment. *'  Sa  faute  ne  consiste  pas  ik  avoir  equips  et  appareilie  les  corsaires,  mais 
d  n^avoirpas  empichd  leur  armement  et  leur  sortie  de  son  territoire  neutre.  Mais  cette 
faute  ^  n'a  qu'un  rapport  indirect  et  nullement  nn  rapport  direct  avec  les  depredations 
reellement  commises  par  les  oroiseurs."*  Dr.  Bliintschli's  remark  did  not,  therefore, 
relate  to  claims  for  indirect  losses,  nor  does  the  word  '*  reclamations"  occur  in  the  sen- 
tence, in  the  paragraph,  or  in  the  whole  section  from  which  the  quotation  is  taken. 
All  that  he  says  is  that  the  default  on  the  part  of  Great  Britain,  by  which  the  cruisers 
escaped,  has  but  an  indirect,  and  in  no  way  a  direct,  connection  with  the  depredations 
actually  committed  by  them. 
Mr.  Fish  gives  as  a  reason  for  no  claims  for  national  losses  having  been  "  defined"  or 

>The  italics  are  Dr.  Bliintschli's. 

^"  Revue  de  Droit  lutemational  et  de  Legislation  comparee,"  1870,  pp.  473-4^]^ 
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fonnalated,  that  Lord  Roasell  objected,  ia  July,  1863,  to  any  claims  being  pat  forward. 
As  Mr.  Adams  continued  to  present  claims  for  the  destruction  of  property  by  the  ^'Ala- 
bama'' in  Angnst,  Septemb^,  and  October  of  that  year,  and  uunibers  of  similar  direct 
claims  have  since  been  presented,  Her  M^esty's  Giovernment  are  unable  to  see  the 
force  of  this  argument. 

Whateyer  may  have  been  the  reason,  the  fact  remains,  that  up  to  the  time  of  the 
arrival  of  the  British  High  Commissioners  at  Washington,  the  term  ^^Alabama  claims^ 
had  a  recognized  and  well-known  meaning  as  direct  claims,  and  that  no  other  claims 
had  been  presented  to  the  British  Government.  Nor,  indeed,  were  these  other  claims 
even  then  presented. 

The  American  High  Commissioners,  as  appears  by  the  36th  Protocol,  stated  that  the 
history  of  the  ^^Alabama,''  and  other  cruisers,  showed  extensive  direct  losses,  and  in- 
direct injury,  and  that  Great  Britain  had  become  justly  liable  for  the  acta  of  those 
cruisers  and  their  tenders ;  that  the  claims  for  the  loss  and  destruction  of  private  prop- 
erty, which  had  thus  far  been  presented,  amounted  to  about  14,000,000  dollars,  and 
*^that  in  the  hope  of  an  amicable  settlement,  no  estimate  was  made  of  the  indirect 
losses,  without  prejudice,  however,  to  the  rieht  to  indemnification  on  their  account, 
in  the  event  of  no  such  settlement  being  maoe.'^ 

The  "  indirect  losses  "  were  thus  mentioned,  not  as  claims,  but  as  grievances,  and 
were  mentioned  only  to  be  withdrawn  from  discussion. 

Mr.  Fish  says  that  it  is  unfortunate  that  the  British  High  Commissioners  did  not 
remonstrate  against  the  presentation  of  these  claims,  and  *'  from  the  first  to  the  last 
took  no  exception,  and  recorded  no  objection,  to  the  presentation  made  by  the  Amer- 
ican Commissioners  of  the  claims  generieaUy  known  as  the  *  Alabama  claims,'  which 
stand  on  the  Protocol  as  a  *  genns,^or  class  of  claims  comprehending  several  species, 
and  among  them  enumerating  specifically  the  claims  for  indirect  losses  and  injuries." 

The  answer  to  this  is,  that  no  mention  is  made  in  the  Protocol  of  ^'  claims  generic- 
ally  known  as  the  ^Alabama  claims,^ "  or  of  any  specific  enumeration  of  them,  or  of 
any  such  ))re8entation  at  all.  All  that  occurred  was  the  above-mentioned  statement 
that  the  history  of  the  '^Alabama'' and  other  cruisers  showed  indirect  injuries,  fol- 
lowed by  the  waiver  of  the  indemnification  on  their  account,  in  the  hope  of  an  amica- 
ble settlement. 

The  British  High  Commissioners  thereupon  took  the  natural  course  of  not  **  enter- 
ing upon  a  lengthened  controversy"  upon  the  barren  question  of  injuries  for  which 
they  believed  no  claim  was  presented,  and  these  indirect  losses  and  injuries  were  never, 
as  you  are  aware,  again  brought  forward  'by  the  American  High  Commissioners,  nor 
did  they  re-appear  until  they  were  revived  in  the  case  presented  by  the  United  States 
Agent  at  Geneva,  on  the  15th  of  December. 

Hr.  Fish  could  not  have  been  ignorant,  irom  the  report  to  which  I  have  already  re- 
ferred, which  he  had  received  from  Mr.  Johnson,  and  from  the  discussions  in  the  pub- 
lic press,  of  the  feeling  in  England  with  regard  to  the  exaggerated  pretensions  in  Mr. 
Sumner's  speech ;  and  when  he  intended  to  introduce  as  "  Alabama  claims "  similar 
claims  of  equally  onerous  character,  it  is  much  to  be  regretted  that  he  and  his  col- 
leagues did  not  explain  more  clearly  that  by  **  an  amicable  settlement"  they  meant 
one  ^rticular  Ibrm  of  .settlement,  and  that  if  the  British  High  Commissioners  did  not 
acquiesce  in  it,  they  would  bring  forward  the  constructive  claims,  for  which  an  enor- 
jnoQS  indemnity  might  be  held  dne. 

instead  of  this,  tl^  American  High  Commissioners  made  a  statement  which  yras  ac- 
cepted by  the  British  High  Commissioners  and  read  by  Her  Migesty's  Government, 
and,  as  far  as  they  are  aware,  by  the  press  and  public  of  both  countries,  in  a  sense 
which,  Jt  is  now  stated,  the  American  High  Commissioners  never  intended  it  to  bear, 
but  which,  until  the  interpretation  appeared  in  the  American  Case,  seemed  the  only 
-sense  in  ^hich  it  could  be  read. 

Her  Majesty's  Government  cannot  accept  the  view  which  Mr.  Fish  appears  to  enter- 
tain that  a  n^otiation  mnst  necessarily  be  a  matter  of  bargain,  in  which  a  concession 
.on  one  side  is  to  be  set  off  in  each  instance  against  a  concession  on  the  other.  The 
.waiver  of  the  constructive  claims  was,  as  I  stated  to  General  Schenck,  a  requisite  pre- 
liminary to  the  negotiation,  becaose  Her  M^esty's  Government  could  not  (as  the 
Government  of  the  United  States  must  have  been  aware  then,  and  must  have  since 
become  convinced)  have  assented  to  any  mode  of  settlement  which  comprised  these 
constructive  claims,  upon  which  the  opinion  of  this  country  had  already  been  pro- 
nounced so  strongly  wnen  they  were  raised  by  Mr.  Sumner. 

Mr.  Fish  asks,  ''How  could  it  happen  that  so  important  a  feature  of  the  negotiation 
as  this  alleged  waiver  is  now  represented  to  be  was  left  to  inference,  or  to  argument 
from  intentions  never  expressed  to  the  Commissioners  or  the  Government  of  the  United 
States  until  after  the  treaty  was  signed  f 

''  The  amplitude  and  the  comprehensive  force  of  the  1st  Article  (or  the  granting 
clause)  of  the  Treaty  did  not  escape  the  critical  attention  of  Her  Majesty's  Commis- 
sioners ;  but  was  any  effort  made  to  limit  or  reduce  the  scope  of  the  submission,  or  to 
exclude  the  indirect  claims  t" 
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The  answer  to  this  is  that,  in  the  first  place,  the  British  High  Commissioners  believed 
that  after  the  waiver  they  were  agreed  with  the  United  States  High  Commissioners 
npon  the  basis  of  the  terms  of  the  submission;  and,  in  the  second  place,  that  they  did 
limit  the  scope  of  the  submission. 

The  British  High  Commissioners,  in  the  information  which  they  have  furnished  to 
Her  Mi^esty's  Government,  both  during  the  negotiation  and  since  the  presentation  of 
the  American  Case,  have  nniformly  maintained  that  the  claims  for  indirect  losses  were 
not  included,  nor  intended  by  them  to  be  included,  in  the  terms  of  the  submission  to 
arbitration,  and  you  are  aware  that  the  British  High  Commissioners  objected  to  the 
adoption  oi  a  form  of  reference  to  the  Arbitrators,  which  might  from  its  vagueness  be 
ti^en  to  x>ermit  the  introduction  of  such  claims,  and  that  it  was  not  until  after  length- 
ened discussion  in  the  Commission  that  the  terms  of  reference  as  they  now  stand  in  the 
Treaty  were  settled. 

Her  Majesty's  Government  cannot  acknowledge  that  the  nature  of  the  claims  submit- 
ted  was  left  to  inference.  On  the  contrary,  the  precise  claims  referred  to  arbitration 
were  closely  defined  and  limited. 

Mr.  Fish  writes  as  though  the  reference  to  arbitration  comprised  **  differences  '^  and 
'^complaints,^  and  "all  claims ;''  but  the  British  High  Commissioners  especially  guarded 
against  this.  The  claims  submitted  must  be  both  "  claims  growing  out  of  the  acts 
committed  by  the  aforesaid  vessels,'^  i.  e.,  ''Alabama'^  and  other  cruisers,  and  claims 
**  generically  known  as  the  ^Alabama  claims.' " 

The  nse  of  the  words  "  acts  committed"  admittedly  excludes  the  questions  of  block- 
ade-running and  concession  of  belligerent  rights  from  the  arbitration,  and  the  speciti- 
cation  of  the  claims  as  "  claims  generically  known  as  the  'Alabama  claims' "  limits 
them  to  the  class  of  direct  claims ;  which  it  has,  I  trust,  been  abundantly  shown  were 
alone  known  at  the  time  as  ^'Alabama  claims.'' 

Mr.  Fish  attaches  some  imi>ortance  in  support  of  his  views  to  the  words  *'  growing 
out  of  and  "  generically,"  but  the  first  phrase  is  taken  from  Mr.  Adams's  letter  of  the 
31st  of  October,  1863,  when,  in  forwarding  *'  a  number  of  memorials  and  other  papers 
connected  with  the  depredations  of  the  vessel  formerly  called  the  **  Oreto,"  ana  now 
the  "  Florida,"  he  observed  that "  the  conclusion  to  which  it  would  seem  that  both 
Governments  arrive  in  regard  to  the  disposition  to  be  made  of  the  claims  growing  out 
of  the  depredations  of  the  'Alabama'  and  other  vessels  issuing  from  British  ports  ap- 
pears to  render  fUrther  discussion  of  the  merits  of  the  question  unnecessary/'  No  men- 
tion whatever  of  indirect  or  constructive  claims  had  been  made  at  this  time,  and  the 
claims  to  which  Mr.  Adams  referred  are  manifestly  the  claims  for  actnal  damages. 

When  the  same  expression  is  used  again  it  .must  be  taken  to  have  the  same  mean- 
ing. 

I  will  not  follow  Mr.  Fish  into  the  etvmology  of  the  word  "generically."  " Generi- 
cally known  as  the  'Alabama  claims"'  seems  to  be  the  same  as  the  "class  of  claims 
known  as  the  'Alabama  claims,' "  the  phrase  used  in  the  Stanley-Johnson  Convention, 
and  serves  to  distinguish  this  class  of  claims  from  every  other  class  of  claims  which 
the  United  States  Government  might  have  to  prefer.  The  "Alabama  claims"  have  been 
designated  as  a  "  class  of  claims"  to  avoid  the  misapprehension,  which  at  one  time 
seemed  to  have  occurred  to  Mr.  Seward,  that  the  words  "Alabama  claims  "  might  be 
construed  as  meaning  onl^  claims  on  account  of  iivjnriea  sustained  from  the  one  vessel 
"Alabama."  The  phrase  itself  goes  veiy  far  to  define  its  own  limited  meaning;  for, 
while  it  is  quite  Intelligible  that,  for  brevity's  sake,  the  name  of  one  vessel  should 
stand  for  others  of  a  particular  class,  of  which  it  is  the  i^rincipal  example,  it  i^pears 
to  be  contrary  to  all  reason  that  the  name  of  auoh  a  partocnlar  ship  should  be  used  to 
describe  claims  for  general  national  losses,  such  as  those  for  the  decline  of  the  commer- 
cial marine  of  the  United  States  and  the  prolongation  of  tne  war. 

Mr.  Vithf  with  reference  to  the  remark  m  his  dispatch  of  the  27th  of  Fobmary,  that 
the  indirect  claims  are  covered  by  one  of  the  alternatives  of  the  Treaty,  states  that 
the  Government  of  the  United  States  are  "  of  the  opinion  that  they  are  covered  by  the 
alternative  power  given  to  the  Tribunal  of  Arbitration  of  awarding  a  sum  in  gross,  in 
case  it  finds  that  Great  Britain  has  failed  to  fulfill  any  duty,  or  of  remitting  to  a  Board 
of  Assessors  the  determination  of  the  validity  of  claims  presented  to  them,  and  the 
amounts  to  be  paid." 

The  Ylth  Article  of  the  Treaty,  after  stating  the  three  Rules,  proceeds :  "  Her  Britan- 
nic Majesty  has  commanded  her  High  Commissioners  and  Plenipotentiaries  to  declare 
that  Her  M%jest/s  Government  cannot  assent  to  the  foregoing  Rules  as  a  statement  of 
principles  of  international  law  which  were  in  force  at  ike  time  when  the  6lam9  mfniitmed 
in  Article  I  arose ;  but  that  Her  Mi^esty's  Government  ....  agrees  that  in  de- 
ciding the  questions  between  the  two  countries  arising  out  of  ihoee  c2atm«,  the  Arbi- 
trators should  assume,"  &c. 

Article  YII  provides  that  "  the  said  Tribunal  ahaU  fint  determme  aa  to  each  vessel  sepa- 
raUly  whether  Great  Britain  has,  by  anv  act  or  omission,  fietiled  to  fiilfill  any  of  the  du- 
ties set  forth  in  the  three  foregoing  Rules,  or  recognised  by  the  principles  of  interna- 
tional law  not  inconsistent  with  such  Rules,  and  shall  osrUfy  suek  fact  as  to  each  of  the 


512  TREATY    OF   WASHINGTQN. 

said  vessels.  In  caee  the  Tribunal  find  that  Great  Britain  has  failed  to  fulfill  any  duty 
or  ditties  as  aforesaid,  it  may.  if  it  think  proper,  proceed  to  award  a  sum  in  gross  to  be 
paid  by  Great  Britain /or  all  the  claims  r^erred  to  it." 

All  the  claims  must  mean  all  the  "  claims  mentioned  in  Article  I.'' 

Mr.  Fish  admits  that  the  indirect  losses  are  not  coYered  by  what  he  terms  the  other 
"alternative"  of  the  Treaty,  viz,  the  provision  in  Article  *X,  that  "  in  case  the  Tri- 
bunal finds  that  Great  Britain  has  failed  tofiilfill  any  duty  or  duties  as  aforesaid,  and 
does  not  award  a  sum  in  gross,  the  Hi^h  Contracting  Parties  agree  that  a  Board  of 
Assessors  shall  be  appointed  to  ascertain  and  determine  what  claims  are  valid,  and 
what  amount  or  amounts  shall  be  paid  by  Great  Britain  to  the  United  States  on  ac- 
count of  the  liability  arising  from  such  failure,  as  to  each  vessel,  according  to  the  ex- 
tent of  such  liability  as  decided  by  the  Arbitrators.^' 

Mr.  W.  Beach  Lawrence,  the  distinguished  American  publicist,  in  a  letter  dated  the 
20th  ultimo,  and  published  in  the  Springfield  Independent,  observes:  "As  in  each 
case  determined  against  Great  Britain,  the  Board  of  Assessors  are,  by  Article  X,  to  as- 
certain and  determine  the  amount  which  shall  be  paid  by  Great  Britain  to  the  United 
States  on  account  of  the  liability  arising  from  such  failure  as  to  each  vessel,  according 
to  the  extent  of  such  liability  as  decided  by  the  Arbitrators,  there  would  seem  to  be 
no  room  for  indirect  damages.  Besides  the  difficulty  of  deciding  on  a  claim  indeter- 
minable in  its  nature,  there  would  be  the  further  embarrassment  of  apportioning  the 
amount  of  injury  growing  out  of  the  acts  of  each  vessel  in  the  general  account.  Is  it 
possible  that  the  Assessors  are  to  decide  what  part  of  the  prolongation  of  the  war  is 
to  be  assigned  to  each  vessel  ?  I  am  aware  that  there  is  a  provision  that  the  Arbitra- 
tors may,  after  they  have  decided  as  to  each  vessel  separately,  award  a  sum  in  gross 
for  all  the  claims  referred  to  them.  I  cannot,  however,  perceive  how  that  provision 
in  any  wise  extends  the  scope  of  the  power  of  the  Tribunal."  Her  Majesty's  Govern- 
ment cannot  perceive  it  either. 

By  both  Articles  VII  and  X,  the  Arbitrators  are  to  determine  the  extent  of  the  lia- 
bility of  Great  Britain  as  to  each  vessel,  i.  e.,  as  to  each  cruiser  separately.  Through- 
out, the  claims  are  strictly  connected  with  the  acts  of  the  cruisers.  Mr.  Fish  acknowl- 
edges that,  if  the  claims  are  considered  in  detail,  the  indirect  losses  cannot  be  taken 
into  account;  and  yet,  as  he  states,  they  have  been  "  presented  at  Geneva,  not  as  claims 
for  which  a  specific  demand  was  made,  but  as  losses  and  injuries  consequent  upon  the 
acts  complained  of,  and  necessarily  to  be  taken  into  equitable  consideration  on  a  final 
settlement  and  adjudication  of  all  the  differences  submitted  to  the  TribunaL" 

I  have  already  pointed  out  that  "claims"  and  not  "differences"  have  been  sub- 
mitted ;  and  Mr.  Fish's  contention  would  amount  to  this,  that,  in  awarding  damages 
for  a  specific  want  of  due  diligence  in  regard  to  a  particular  vessel,  the  Arbitrators 
should  take  into  consideration  a  variety  of  grievances  not  necessarily  connected  with 
that  vessel,  and  which  could  not  be  made  matters  for  a  claim  if  examined  in  detail, 
and  award  a  ^ross  sum  not  proportioned  to  the  want  of  diligence  or  to  the  injury 
thereby  occasioned,  but  swelled  by  the  amount  of  all  the  injuries  and  losses  of  which 
the  United  States  may  have  complained  in  all  the  correspondence  of  which  the  history 
of  the  cruisers  forms  part. 

That  is  to  say,  that  the  Arbitrators  should  give  judgment  in  one  matter  and  inflict  a 
penalty  for  another  matter.  A  principle  so  contrary  to  the  ordinary  practice  of  juris- 
prudence could  not  have  been  presumed  by  the  British  High  Commissioners,  or  by 
Her  Majesty's  Government,  to  have  been  intended  to  be  introduced^  unless  the  inten- 
tion was  explained  to  them ;  but,  from  first  to  last,  no  mention  of  indirect  losses  was 
made  in  connection  with  the  payment  of  a  gross  sum. 

If  the  American  High  Commissioners  desired  that  the  alternative  of  the  award  of  a 
gross  sum  should  cover  the  claims  for  indirect  losses,  why  were  they  not  more  explicit  t 
and  why  did  they  not  require  some  provision  to  be  made  in  the  Treaty  to  explain  this 
for  the  guidance  of  the  Arbitrators  T 

Mr.  Fish  says  that  "  the  claims  for  indirect  losses  were  presented  to  the  British  Com- 
missioners as  solemnly  and  noith  more  definiteness  of  specification  than  were  presented  by 
them  to  the  American  Commissioners  the  claims  for  alleged  injuries  which  the  people 
of  Canada  were  said  to  have  suffered  from  what  was  known  as  the  Fenian  raids." 

But  the  indirect  losses  were  never  "  presented  "  as  "  claims,"  and  are  even  now  said 
not  to  be  "  presented  as  claims  "  for  which  a  specific  demand  is  made ;  while  the  Fenian 
raid  ''claims"  were  proposed  for  consideration  on  the  4th  of  March;  again  "brought 
before"  the  High  Commission  on  the  26th  of  April,  when  the  Britisn  negotiators  said 
that  "  they  were  instructed  to  present  these  claims,"  and  it  was  not  until  the  3d  of  May 
that  they  said  that  "  they  would  not  urge  further  that  the  settlement  of  these  claims 
should  be  included  in  the  present  Treaty.  And  that  they  had  the  less  difficulty  in 
doing  so,  as  a  portion  of  the  claims  were  of  a  constructive  and  inferential  character." 

Thus  while  the  American  indirect  losses  were  only  mentioned  once,  and  then  as  it 
were  incidentally,  the  Fenian  raid  claims  were  repeatedly  and  formally  presented^  and 
when  their  withdrawal  from  the  negotiation  was  agreed  to  at  its  close,  it  was  with  a 
remark  which  could  hav&  had  no  just  bearing,  had  not  it  been  believed  that  all  oon- 

Digitizec^,     _    -^   -  ^-  - 


CORRESPONDENCE    RESPECTING    GENEVA   ARBITRATION.      513 

strnctive  abd  consequential  claims  bad  b3en  withdrawn  and  excluded  on  the  American 
si  de  also. 

Mr.  Fish  expresses  doubts,  as  to  the  points  raised  in  my  letter  of  the  20th  of  March, 
that  the  Washington  Claims  Commissioners  have,  and  the  Arbitrators  have  not,  power 
to  decide  upon  the  extent  of  their  own  jurisdiction,  and  that  no  words  similar  to  those 
conferring  that  power  are  to  be  found  in  the  articles  relating  to  the  Geneva  Arbitra- 
tion. 

It  will  be  seen,  on  comparing  the  Treaty  of  Washington  with  the  Claims  Convention 
between  Great  Britain  and  the  United  States  of  the  8th  of  February,  1853,  that  the 
words  which  I  had  quoted  from  the  XlVth  Article  of  the  former  are  identical  with  the 
words  used  in  the  Illd  Article  of  the  latter,  under  which  the  Claims  Commissioners 
were  empowered  to  give,  and  did  undoubtedly  give,  decisions  as  to  the  ext-ent  of  their 
jurisdiction;  as  for  instance,  in  the  claims  for  Texas  bonds  of  James  Holford's  execu- 
tors, and  Philip  Dawson,  and  for  Florida  bonds  of  Heneage  W.  Dering,  and  in  other 
cases.  (Bee  Senate  Executive  Documents,  No.  103,  34th  Congress,  Ist  session,  pp.  63, 
64.) 

The  Articles  engaging  to  consider  the  results  of  the  proceedings  of  the  Tribunal,  and 
of  the  Claims  Commission,  respectively,  as  tiual  settlements.  Articles  XI  and  XVII,  ar 
also  adopted  from  the  Convention  of  1853,  Article  V;  and  had  it  been  desired  to  give 
the  same  powers  of  jurisdiction  to  the  Arbitrators  as  to  the  Commissioners^  a  clause  sim- 
ilar to  that  in  the  XlVth  Article  would  have  been  inserted  to  express  it. 

In  the  absence  of  such  a  clause  the  jurisdiction  of  the  Arbitrators  remains  restricted 
to  the  particnlar  claims  "  known  as  Alabama  claims,^  submitted  to  them  in  Article  I. 

Her  Majesty's  Qovernment  cannot  admit  that  a  power  which,  when  it  is  designed  to 
be  given  to  the  Claims  Commissioners  in  one  part  of  the  Treaty  is  given  in  express 
words,  can  be  inferentially  assumed  to  be  given  in  another  part  of  the  Treaty  to  the 
Arbitrators,  by  assigning  a  broad  signification  to  the  term  "  question  **  in  the  Ild 
Article. 

The  questions  which  the  Arbitrators  are  to  examine  and  decide  are  obviously  all 
questions  that  may  be  laid  before  them  by  the  respective  Crovemments,  in  preferring 
and  refuting  the  particular  claims  on  which  their  judgment  is  requested,  and  th« 
Article  must  be  read  in  connection  with  the  succeeding  Articles  UI,  IV,  and  Y,  provid- 
ing how  the  Cases,  Counter  Cases,  evidence,  and  arguments  are  to  be  brought  before 
them. 

Mr.  Fish  cannot  mean  that  the  Arbitrators  may  decide  "  any  questions  "  not  coming 
within  the  terms  of  the  reference  to  the  Tribunal.  If  that  were  to  be  the  case.  Her 
Majesty's  Government  might  bring  forward  as  a  set-oflf  against  the  "  Alabama  claims" 
the  questions  of  the  injury  done  to  British  trade  by  the  blockade,  or  the  Fenian  raids, 
or  po<)Hibly  other  questions.  In  short,  a  scope  would  be  given  to  the  Arbitration  which 
the  United  Stat-es  Government  could  not  have  contemplated,  and  would  probably  be 
unwilling  to  admit. 

Mr.  Fisn  states  that  *•'  the  United  States  calmly  submitted  to  the  Commission  the  de- 
cision of  its  jurisdiction"  over  the  Cotton  Loan  Claims;  but  this  statement  docs  not 
appear  to  be  at  all  borne  out  by  the  *' Argument  for  the  United  States  on  motion  to 
dismiss"  these  claims. 

The  United  Srat  'S  Agent  moved  for  the  dismissal  of  the  claim,  as  not  being  included 
under  the  Treaty,  and  plainly  notified  that  the  United  States  refused  to  permit  it  to 
be  considered  as  included ;  his  argument  being  that  there  was  a*  constitutional  pro- 
vision which  prevented  the  payment  of  such  claims,  that  this  was  known  to  the 
American  Commissioners  when  negotiating  the  treaty,  to  the  American  Government 
when  accepting  it^and  to  the  Senate  when  ratifying  it,  and  that  it  was  impossible  for 
the  United  States  to  pay  or  to  consider  the  question  of  paying  the  claims. 

^*  It  must  be  borne  in  mind,"  he  said,  "  that  at  the  time  of  this  correspondence,  as 
well  as  at  the  time  of  the  conclusion  and  ratification  of  the  Treaty,  the  Constitution 
of  the  United  States  contained  an  express  prohibition  of  the  assumption  or  payment 
of  these  debts  by  the  United  States,  or  by  any  State. .  That  every  officer  of  the  Uuittid 
States,  executive,  legislative,  and  judicial,  was  thus  bound  by  the  supreme  law  of  the 
land  and  by  his  oath  of  office  to  treat  as  ntterly  null  any  provision  of  any  Treaty  or 
atatute  in  contravention  of  that  constitutional  prohibition,  under  penalty  of  impeach- 
ment or  its  equivalent." 

The  Agent  concluded  by  asking  **  the  dismission  of  the  claim  on  the  ground  specified 
in  his  motion." 

In  short,  he  positively  declared  that  no  award  unfavorable  to  the  United  States 
would,  or  could,  have  l>een  accepted  and  paid. 

There  are  several  other  statements  made  by  Mr.  Fish  which  are  open  to  reply,  but  I 
have  considered  it  sufficient,  for  the  purposes  of  this  dispatch,  to  confine  my  comments 
to  those  which  bear  more  immediately  on  the  negotiation  and  interpretation  of  the 
Treaty. 

I  am,  &c., 

^  .,     GRANVILLE. 

33A-n  "'""'-^ o- 
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[From  British  Blue  Book  "North  America,"  No.  9,  (1872,)  p.  18.] 

No.  48. 

Sir  E.  Thornton  to  Earl  Qranville} 
[Extract.] 

Washington,  May  13, 1872.    (Received  May  2G.) 

I  paid  a  visit  to  Mr.  Fish  at  the  State  Department  on  the  9th  instant, 
when  he  read  me  a  number  of  telegram^  which  had  recently  passed 
between  himself  and  General  Schenck  relative  to  conversations  which 
your  Lordship  had  held  with  the  latter  on  the  subject  of  the  indirect 
claims. 

Mr.  Fish  appeared  to  think  that  not  only  did  Her  Majesty's  Govern- 
ment declare  that  the  right  to  pre»eut  claims  for  indirect  damages  was 
not  granted  by  the  Treaty,  but  that  it  further  wished  to  compel  the 
United  States  to  recognize  and  admit  that  it  was  so.  Mr.  Fish  added, 
that  as  his  Government  had  always,  and  in  the  most  formal  manner, 
declared  and  argued  the  contrary,  it  would  be  a  humiliation  to  which 
the  United  States  could  not  submit,  now  to  confess  that  the  presenta- 
tion of  the  indirect  claims  by  the  United  States  Government  was  made 
in  spite  of  its  knowledge  that  those  claims  were  not  comprised  in  the 
Treaty.  I  declared  to  Mr.  Fish  that  I  was  convinced  that,  however  sat- 
isfied I  was  that  Her  Majesty's  Government  maintained  its  own  opinion 
on  the  subject,  I  did  not  imagine  that  it  had  any  wish  to  force  the  United 
States  Government  to  hold  or  declare  the  same  opinion. 

But  Mr.  Fish  expressed  his  opinion  that  there  was  now  little  chance 
of  the  Treaty  being  carried  out;  and  he  did  not  hesitate  to  ground  it 
upon  his  belief  that  Her  Majesty's  Government  had  no  desire  for  its  con- 
tinuance. It  is  needless  to  trouble  your  Lordship  with  all  the  arguments 
which  I  used  to  combat  this  opinion. 

I  thought  it  expedient  to  send  your  Lordship  a  short  telegram  on  the 
subject,  and  on  the  receipt  of  your  satisfactory  answer*  on  the  following 
day  showed  it  to  Mr.  Fish,  who  seemed  much  relieved  by  its  contents, 
and  still  more  gratified  when  I  informed  him  that  your  Lordship  had 
communicated  to  General  Schenck  a  Draft  Treaty  Article  such  as  Her 
Majesty's  Government  could  accept 

i  had  the  honor  to  receive  a  copy  of  that  article  during  the  night  of 
the  10th  instant.  Not  knowing  whether  Mr.  Fish  had  also  received  it, 
I  wrote  to  him  early  in  the  morning  of  the  11th  instant,  jnforming  him 
that  I  had  received  the  document  in  question,  and  that  if  it  had  pot 
reached  him  [  should  be  glad  to  show  it  him.  He  at  once  came  to  my 
house,  said  that  he  had  also  received  a  copy,  and  upon  my  asking  him 
what  he  thought  of  it,  he  answered  that  it  had  struck  him  favorably. 

I  did  not  see  Mr.  Fish  again  till  yesterday  afternoon,  when  he  told 
me  that  he  had  submitted  the  Article  to  the  President,  who  was  like- 
wise favorably  impressed  with  its  content*,  and  had  decided  that  it 
should  be  communicated  to  the  Senate  for  its  consideration  and  advice. 
Mr.  Fish  added,  that  he  had  telegraphed  to  that  effect  to  General 
Schenck  on  the  afternoon  of  the  11th  instant. 

»  The  Bobsrance  of  this  dispatch  was  received  by  tele^rraph  on  the  10th  of  May. 

«  Lord  Granville  had  infonned  General  Schenck  that  Mr^  Fish  was  under  a  complete 
mistake.  We  desire  to  maintain  the  Treaty;  we  do  not  desire  to  force  the  Unit'Od 
States  to  acknowledge  that  the  indirect  claims  do  not  hy  the  Treaty  come  nnder  the 
jurisdiction  of  the  arbitration.  But  we  decline  to  assent  to  any  contrary  understand- 
ing on  our  part. 
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Mr.  Fifth  stated  that  it  would  be  submitted  to-day  to  the  Senate,  and 
with  it  copies  of  the  four  notes  which  had  passed  between  your  Lordship 
and  General  Schenck  on  the  subject  of  the  indirect  claims,  and  of  some 
recent  telegrams  between  the  latter  and  Mr.  Fish. 

1  told  Mr.  Fish  that,  in  my  opinion,  the  wording  of  the  Draft  Article 
was  very  clear,  and,  as  far  as  I  could  judge,  was  in  exact  accordance 
with  the  views  which  he  had  recently  expressed  to  me  in  his  conversa- 
tions upon  the  subject;  I  therefore  ventured  to  entertain  a  hope  that,  if 
it  were  acceptable,  it  would  be  accepted  as  it  stood.  Mr.  Fish  said  that 
he  did  not  himself  see  anything  that  need  be  changed  in  the  substance 
of  the  Draft  Article,  though  one  or  two  Senators  were  of  opinion  that 
some  of  the  words  might  be  changed  so  as  to  render  the  meaning  more 
clear  with  reference  to  the  principle  which  it  was  intended  to  lay  down. 
But  he  thought  that  this  might  arise  from  the  difference  of  interpreta- 
tion which  was  sometimes  given  in  the  two  countries  to  the  same  words. 


No.  49. 

Oeneral  Schenck  to  Mr.  Fish. 

[Extract.] 

No  225.]  Legation  of  the  United  States, 

Londonj  May  14,  1872.    (Received  May  27.) 

Sir:  Since  my  No.  216  on  the  2d  instant,  our  correspondence  by  tele- 
graph has  been  so  constant  and  full^  that  I  must  refer  to  that  mainly 
for  a  connected  history  of  what  has  transpired. 

It  would  be  vain  to  attempt  to  give  anything  like  a  detailed  account 
of  what  passed  or  was  said  in  the  almost  daily  interviews  and  conversa- 
tions, and  sometimes  much  oftener  than  daily,  and  often  lasting  for 
hours  at  a  time,  which  took  place  between  Lord  Granville  and  me.  I 
sought,  as  my  telegrams  will  show,  to  keep  you  continually,  regularly, 
and  clearly  informed  as  to  results,  and  with  my  last  dispatch  (No.  224) 
I  furnished  you  copies  of  all  the  notes  and  written  matter  which  came 
to  me  with  the  new  Treaty  Article  proposed  by  this  Government. 

Perhaps,  however,  I  cannot  better  report  or  explain  to  you  the  man- 
ner and  spirit  with  which  I  sought  to  present  and  urge  the  views  of  our 
Government  in  this  contention  about  the  presentation  of  the  claiuis  for 
indirect  damages,  than  by  forwarding  to  you  the  annexed  copy  of  a 
paper  which  I  read  to  Lord  Granville  on  the  morning  of  the  10th 
instant. 

By  referring  to  my  several  telegrams  of  the  9th,  yon  will  observe  that 
at  the  end  of  that  day,  it  seemed  as  if  all  hope  of  agreement  between 
the  two  Governments  must  be  given  up.  Her  Majesty's  Government 
had  expressed  their  decision  against  the  suggestion  of  a  new  Article  as 
a  mode  of  settlement,  and  I  h}id  informed  tbem  that  no  note  could  be 
accepted  by  the  President  and  assented  to  which  did  not  embody  the 
conditions  expressed  in  your  telegram  of  the  27th  of  April. 

But  early  next  morning  came  the  message  from  Lord  Granville  ask- 
ing me  to  telegraph  you  immediately  that  a  Cabinet  would  be  held  that 
day,  and  that  he  wished  me  to  meet  him  afterwards.  •  • 

I  did  not  wait  for  the  conclusion  of  the  Cabinet  meeting,  but  sought 
Lord  Granville  almost  immediately  at  the  Foreign  Office.    I  had  made 
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up  my  mind  to  present  once  more  to  His  Lordship,  as  briefly  and  yet  as 
clearly  as  I  could,  a  summary  statement  of  the  views  of  my  Government, 
and  the  position,  as  I  understood  it,  of  the  question  between  us.  I  had 
to  this  end  very  hastily  prepared  myself  by  reducing  what  I  had  to  say 
to  him  to  writing,  in  order  that  there  might  be  no  misunderstanding 
afterward  of  the  points  advanced,  or  of  my  language.  This  was  the 
paper  of  which  I  send  you  a  copy.  Lord  Granville  came  out  of 
Cabinet  to  meet  me.  I  read  it  to  him,  and  placed  as  much  of  it  as  was 
copied  in  his  hands.  I  afterward  furnished  him  a  full  oopy.  He  replied 
at  once  verbally  by  informing  me  that  Her  Majesty's  Government 
would  probably  conclude  to  take  the  initiative  and  propose  a  Treaty 
Article,  in  which  case  the  proposal  in  such  form  a«  it  might  be  agreed  to 
offer  it,  would  be  communicated  to  me  after  the  Cabinet  had  decided; 
and  afterward,  on  that  day,  the  proposed  article  was  delivered  to  me. 
If  my  summing  up  that  morning  did  not  contribute  towards  bringing 
this  conclusion  to  the  correspondence  and  discussion,  at  least  it  did  not 
prevent  this  Government  from  concurring  in  what  I  regarded  as  tlie 
only  effective  form  of  adjustment  which  appeared  to  remain  to  us. 

It  is  not  for  me  to  comment  now  on  the  merits  of  this  plan  of  adjust- 
ment which  has  been  placed  before  the  Senate  for  consideration.  Be- 
fore this  dispatch  can  reach  you,  that  body  will  probably  have  advised 
the  President  to  accede  to  it,  or  will  have  refused  its  assent.  I  sincerely 
trust  that  the  former  will  be  the  decision  arrived  at.  This  I  venture 
to  say,  not  from  a  desire  merely  to  adopt  what  seems  to  be  perhaps 
the  only  remaining  chance  of  preserving  a  Treaty  so  important  to  the 
peace  and  interests  of  the  two  countries,  but  because  I  think  the  prineiple 
declared  in  this  Article  for  future  observance  between  the  two  nations  is 
one  which  if  settled  and  maintained  must  be  of  inestimable  advantage 
to  the  United  States.  With  our  chances  of  being  generally  neutral  when 
Great  Britain  and  other  European  States  are  belligerent,  the  benefits  of 
the  rule  are  to  be  principally  and  oftenest  ours.  Our  continental  posi- 
tion, our  extended  sea-coast,  our  numerous  ports,  the  enterprising  char- 
acter of  our  citizens,  and  the  difficulty  of  restraiuiug  their  spirit  of  ad- 
venture, surely  make  the  rule  that  would  thus  be  established  more  val- 
uable and  more  favorable  to  the  United  States  than  to  perhaps  any- 
other  country. 

All  this  we  secure  in  exchange  for  the  surrender  of  certain  claims 
which  we  were  pressing  before  the  Arbitrators  at  Geneva,  not  with  a 
view  to  pecuniary  compensation,  but  only  because  they  were  a  portion 
of  the  grounds  of  disagreement  between  us  and  Great  Britain,  upon 
which  that  Tribunal  was  empowered,  for  the  Siike  of  perfect  peace,  to 
make  an  award,  while  we  ourselves  did  not  hesitate  to  admit  that  it 
must  be  to  our  gain  to  have  the  decision  against  us.         •  ♦  ♦ 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

ROBT.  C.  SCHENCK. 


[IdoIo  ure  in  No.  49.] 

Summary  of  views  of  the  Uiuted  States  on  the  indirect  claims  read  by  General  Schenck  to  Earl 

Granville  on  May  10,  1872. 

General  Schenck,  in  an  interview  with  Lord  Granville,  summed  up  what  be  regarded 
as  the  present  position  of  the  question  between  the  two  Governments  in  the  following 
remarks,  which  he  had  rednced  to  writing  to  prevent  misanderstauding  of  his  views 
or  langnage : 

When  we  parted,  aft^r  oar  long  conversation  yesterday,  your  last  words  to  me  were 
these:  **I  carefully  avoid  anything  that  may  be  construed  into  menace,  but  in  conse- 
quence of  the  views  and  information  you  have  presented  to  me  yesterday  and  to-day  I 
take  an  unfavorable  view  of  the  chances  of  settlement.''    Those  words  I  felt  it  my 
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dnty  to  teleirrapb  last  night,  as  I  told  you  I  would,  to  my  Goverument,  and  I  added  to 
them,  "I  told  Lord  Granville  that  I  was  of  the  same  mind." 

It  was  painful  to  me  beyond  expression  to  have  to  do  this — a  grave  thing  to  have  to 
believe  that  the  result  of  all  the  labor  and  care  which  led  to  the  making  of  the  Treaty 
of  Washington— the  end  of  all  the  hopes  which  it  had  inspired  for  the  future  of  our 
two  countries,  and  for  the  canse  of  civilization  and  the  nations— was  to  be  but  failure, 
disappointment,  and  estrangement,  instead  of  success,  close  and  lasting  friendship,  and 
peace.    I  have  not  slept  well  on  that  conclusion  to  our  interview. 

If  this  be  the  end,  then  I  am  well  aware  that  each  Government  will,  in  one  form  or 
another,  prest^nt  its  explanation  to  the  world,  all  the  States  and  peoples  of  which,  it  is 
no  exaggeration  to  say,  are  waiting  the  issue  of  our  attempts  to  come  to  a  good  under- 
standing; and  each  party  will  naturally  seek  to  justify  itself  and  to  throw  the  blame 
on  the  other.  ^ 

This  must  be  my  excuse,  at  the  risk  of  too  much  repetition,  for  one  more  effort,  which 
must  now,  in  this  pressure  of  time,  be  hastily  and  imperfectly  made,  to  present  the 
views  and  position  of  my  Government  in  relation  to  the  points  on  which  we  so  unfor- 
tunately differ. 

The  difficulty  has  its  root  entirely  in  the  oppo^ng  interpretations  given  to  the  Treaty 
by  the  two  Governments. 

The  United  States  understand  that  it  was  the  intention  of  that  instrnment  to  provide 
a  mode  for  the  settlement,  wiping  away,  and  blotting  out  forever  of  all  claims  against 
Great  Britain  growing  out  of  the  acts  of  the  Alabama  and  other  such  cruisers ;  and 
they  claim  therefore  to  put  forward,  and  have  put  forward,  in  their  Case  before  the 
Arbitrators,  the  whole  of  their  demands  for  damages,  direct  and  indirect.  This  they  insist 
they  may  rightfully  do;  and  that  they  are  entitled  to  ask  and  expect  of  the  Arbitrators 
a  decision  as  to  each  class  of  claims,  as  to  its  admissibility  before  the  Tribunal  f(»r  con- 
sideration in  the  iirst  instance,  and  if  adjudged  admissible,  then  such  award  as  that  High 
International  Court  constituted  by  the  Treaty  may  think  it  just  within  the  scope  of  their 
powers  to  make.  But  the  United  States  have  not  desired  or  expected  any  award  of  com- 
pensation from  Great  Britain  for  the  indirect  damages.  They  have  even  been  free  to 
admit  in  advance  that  it  would  be  better  for  their  future  advantage  and  the  interest  of 
nations  generally  that  the  judgment  of  the  Arbitrators  should  be  adverse  to  that  class  of 
claims.  What  they  contend  for  is  the  right  under  the  Treaty  to  submit  them  for  con- 
sideration, as  a  known  part  of  their  demands  against  Great  Britain ;  and  that  it  Is 
i  nportant  to  both  countries  and  in  the  interest  of  peace  and  good  feeling  that  every 
question  in  regard  to  such  claims  should  be  solemnly  considered  and  passed  upon,  so 
that  they  may  disappear  forever. 

Great  Britain  maintains  that  it  is  not  within  the  meaning  and  intention  of  the 
Treaty  that  such  claims  should  be  placed  before  the  Tribunal,  or  that  they  come  within 
the  province  of  the  Arbitrators  to  consider  and  decide  upon. 

The  long  argumentative  discussion  of  this  point  has  ended  unfortunately  in  neither 
party  being  able  to  convince  the  other  of  the  soundness  of  its  interpretation. 
Each  is  bound  to  admit  good  faith  and  fair  intention  in  the  other. 
Both  nations  desire  mutual  and  cordial  friendship. 
Both  are  earnestly  and  sincerely  desirous  to  maintain  the  Treaty. 
Some  other  way  out  of  the  difficulty,  therefore,  must  be  found  if  these  objects  are  to 
be  attained. 

Anticipating  this  irreconcilable  disagreement  on  the  point  of  interpretation,  various 
expedients  were  suggested  as  probable  means  for  escape  from  the  dilemma,  even  be- 
fore the  conclusion  of  the  discussion  had  been  reached  ;  but  none  of  these  suggestions 
were  adopted  or  acted  on,  and  it  is  now  unnecessary  to  revive  or  refer  to  them. 

At  the  last,  in  consequence  of  a  conversation  between  himself  and  the  British  Minis- 
ter at  Washington,  Mr.  Fish  was  led  to  believe  that  Her  Majesty's  Government  might 
make  a  proposal  to  the  effect  that  they  would  engage  that  in  the  future,  should  Great 
Britain  be  a  belligerent  and  the  United  States  neutral,  and  should  there  be  any  failure 
on  the  part  of  the  United  States  to  observe  their  neutral  obligations,  Great  Britain 
will  make  or  advance  no  claims  against  the  United  States  by  reason  or  on  account  of 
any  indirect,  remote,  or  consequential  results  of  such  failure,  and  that,  in  consideration 
of  such  stipulation,  the  United  States  shall  not  press  for  a  pecuniary  award  of  dam- 
ages before  Ihe  Geneva  Tribunal  on  account  of  the  claims,  respecting  which  Great 
Britain  has  expressed  the  opinion  that  they  are  not  included  in  the  submission,  viz, 
the  transfer  of  the  American  shipping,  increased  insurance,  and  the  prolongation  of  the 
war.  If  such  a  proposal  should  be  made  by  the  British  Government  they  were  in- 
formed that  the  President  would  assent  to  it.  But  it  was  to  be  understood  that  there 
was  no  withdrawal  of  any  part  of  the  Case  of  the  United  States,  but  an  agreement  not 
to  demand  damages  on  account  of  those  particular  claims,  leaving  the  Tribunal  to 
make  such  expression  of  opinion  as  it  migiit  think  proper  on  that  question.  A  com- 
munication to  this  effect  was  made  to  the  British  Government,  and  a  form  of  a  note 
-was  given  me  containing  in  some  sort  a  proposal  of  this  kind  to  be  submitted  to  my 
Government,  but  it  was  found  to  be  in  so  many  essential  particulars  different  from  the 
suggestion  which  was  understood  to  have  been  made  by  Sir  Edward  Thornton,  and 
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which  had  commended  itself  to  Mr.  Fish,  that  it  was  not  assoDted  to  by  the  Presideot. 
A  modilicatioQ  of  this  note  was  subsequently  made,  and  it  was  submitted  in  an  amended 
form. 

The  modified  note  omitted  or  changed  some  portion  of  what  was  objectionable  in 
the  first  proposal,  but  was  still  so  far  short  of  what  is  consistent  with  the  views  and 
position  of  tne  United  States  that  it  could  not  be  accepted. 

The  grounds  of  objection  to  the  proposal  as  framed  and  presented  by  this  note  I  will 
hereafter  state. 

There  was  then  a  suggestion  made  to  Her  Majesty's  Government  that  their  proposal 
might  be  submitted  in  the  shape  of  a  new  article  to  be  added  to  the  Treaty  of  Wash- 
ington. This  would  effectually  bind  both  nations  for  the  future  to  the  observance  of 
the  rule  which  they  might  agree  on,  and  would  remove,  if  properly  and  carefully 
framed,  all  objections  made  to  an  interchange  of  notes  as  a  secure  and  effective  mode 
of  reaching  the  object  in  view. 

But  Her  Majesty's  Government,  it  is  understood,  altogether  decline,  or  have  thus  far 
declined,  to  open  any  negotiation  to  define  by  treaty  the  extent  or  limit  of  the  responsi- 
bility of  a  neutral  to  a  belligerent  for  indirect  or  consequential  damages.  I  deeply 
regret  this,  and  my  Government  regrets  it :  and  I  will  proceed  to  explain  presently 
wherein  it  is  thought  a  treaty  stipulation  has  an  advantage  over  any  other  form  of 
agreement,  and  ought  to  be  desired  by  both  parties. 

But  to  return  to  the  difficulty — nay,  the  impossibility— of  adjusting  the  disagreement 
by  an  interchange  of  notes,  if  we  must  adopt  the  form  and  substance  of  the  proposal 
offered  in  that  shape  by  the  British  Government.  In  the  first  place,  that  proposal,  as 
Great  Britain  appears  to  be  only  willing  to  present  it,  either  directly  stipulates  for,  or 
implies,  a  withdrawal  or  abandonment  on  the  part  of  the  United  States  of  the  indirect 
claims;  that  is,  to  regard  and  treat  them  as  eliminated  from  the  case  presented  to  the 
Arbitrators,  and  not  to  be  in  any  way  considered  or  adjudged  as  the  subject  of  award 
by  the  Tribunal.  The  British  Government  holds— notwithstanding  the  principle  that 
every  tribunal  must  necessarily,  by  its  very  creation,  possess  an  inherent  right  and 
power  to  decide  questions  relating  to  its  own  jurisdiction,  considering  inevitably  and 
at  the  very  threshold  whether  a  matter  brought  before  it  is  or  is  not  one  of  which  it 
can  take  cognizance — the  British  Government  holds  that  the  Arbitrators  cannot  look  at 
the  indirect  claims  even  for  the  purpose  of  determining  that  they  are  inadmissible. 
This  is  not  overstating  their  position,  extravagant  as  it  may  seem,  when  they  maintain 
that  under  the  Treaty  the  United  States  had  no  right  to  put  such  claims  forward  in 
their  Case.  But  the  United  States  not  only  maintains  that  the  mentioning  and  putting 
forward  of  these  claims  is  rightful,  with  a  view  to  obtaining  a  judgment  as  to  their 
admissibility,  but  also  hold  that  it  was  the  intent  and  meaning  of  the  Treaty  that  they 
should  be  submitted  for  whatever  they  may  be  worth,  even  if  this  has  to  be  done  only 
with  a  view  to  get  rid  of  them  as  a  cause  of  difference  and  complaint  between  the  two 
countries. 

Now,  the  President  of  the  United  States,  acting  through  his  Agent  at  Geneva,  can  put 
forward,  withhold,  or  withdraw  such  portion  of  the  claims  as  he  may  think  proper. 
That  is  not  denied.  But  if  any  of  these  claims  are  contemplated  and  intended  by  the 
Treaty  itself  for  submission,  such  withholding  or  withdrawing  of  them  by  the  President 
alone  is  not  an  extinguishment  of  them.  The  power  of  the  President  of  the  United 
States  is  limited  by  the  Constitution.  He  cannot  of  himself  make  a  treaty ;  nor  can  he 
alter,  abridge,  or  depart  from  the  spirit  or  intention  of  a  treaty.  To  do  that  requires  . 
the  assent,  aidvice,  and  concurrence  of  the  Senate.  If  the  Treaty  submits  these  claims, 
as  he  is  of  opinion  it  clearly  does,  to  the  consideration  of  the  Tribunal,  then  his  putting 
them  into  the  Case,  or  his  taking  them  out  of  the  Case,  does  not  dispose  of  them.  If 
they  are  withdrawn  by  him,  they  are  only  laid  away,  preserved  perhaps  to  be  a  future 
plague,  unsettled ;  kept  as  a  possible  source  of  irritation  and  complaint.  TUey  can  be 
extinguished  only  by  some  judgment  of  the  prescribed  Tribunal  appointed  for  their 
consideration,  or  by  being  given  up  through  the  action  of  the  whole  treaty-making 
power  exercising  its  constitutional  functions  in  behalf  of  the  nation. 

Thus  you  should  clearly  see  the  reason  why  the  President  may  be  able  to  agree  not 
to  press  for  a  money-award  on  claims  which  he  regards  as, now  before  the  Tribunal, 
but  to  leave  them  to  be  disposed  of  of  commented  on  by  the  Arbitrators,  while  he 
refuses  to  withdraw  them  as  not  being  properly  a  subject  for  their  consideration. 

There  is  objection,  too,  to  the  substance  of  the  proposal  made  in  the  British  note. 
The  engagement,  to  be  of  value  in  the  future,  should  be  reciprocal.  The  note  pro- 
fesses to  make  it  so ;  but  how  ?  The  offer  of  Her  Majesty's  Government  is  to  aijree  that 
the  view  which  they  have  heretofore  presented  of  such  indirect  claims  shall  be  their 
principle  of  future  action  and  conduct ;  and  that  at  any  time  when  the  United  States 
may  be  a  neutral,  and  Great  Britain  a  belligerent,  she  will  not  advance  auy  claims 
inceusistent  with  that  principle. 

This  is  vague ;  and  yet  it  is  limited  and  narrow. 

It  is  a  vague  undertaking  to  promise  generally  to  adhere  to  a  "  view  "  or  a  "  princi- 
ple," when  there  must  l-e  a  search  to  ascertain  what  that  view  is,  or  principle  is  ;  and 
it  is  a  narrow  undertaking  which  confines  itself  to  an  abnegation  of  the  right  to  par- 
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«ue  certain  specific  classes  of  dama^ires,  when  the  particular  kinds  of  injury  out  of 
which  those  damages  may  arise  are  only  to  be  determined  by  comparison.  There  shoald 
be  general  words  of  description,  and  a  clear  ennnciation  of  principle,  in  any  rule  that 
is  to  serve  as  a  law  of  action,  instead  of  a  reference  only  to  special  cases  that  have  be- 
fore occurred;  because  no  two  cases  can  ever  be  exactly  similar.  A  rule  depending 
for  its  application  only  on  tests  of  comparison  would  breed  disputes  instead  of  remov- 
ing them. 

A  treaty  stipulation  might  be  made  free  of  all  these  objections. 

In  thedrst  place  there  could  be  no  question  about  its  mutually  binding  force  ;  and 
in  the  next  place,  being  the  joint  concurrent  declaration  of  the  two  parties  to  it,  re- 
duced to  a  single  form  of  expression,  it  would  have  a  precision  not  likely  to  be  found 
in  a  collation  or  comparison  of  the  several  notes  embraced  in  a  diplomatic  corre- 
spondence. 

Great  Britain  has  not  merely  denieil  the  right  of  the  United  States  to  put  forward 
the  indirect  claims  because  she  denies  that  the  Treaty  admit^s  of  any  construction 
which  will  authorize  their  being  considered  by  the  Tribunal.  She  has  also  taken  the 
alternative  view,  that  if,  by  reason  of  any  ambiguity  in  the  Treaty,  or  any  possible 
interpretation  of  it,  such  claims  could  be  brought  forward  by  the  United  States,  it  is 
not  to  be  supposed  for  a  moment  that  she  ever  intended  to  agree  to  snbmit  to  arbitra- 
tion demands  upon  her  of  such  character  and  nature  that  they  might  be  dangerous  to 
the  very  existence  of  any  nation,  and  make  the  condition  of  a  neutral  possibly  worse 
than  that  of  a  belligerent. 

To  insist  that  the  Treaty  is  so  clear  in  its  terms  as  in  no  sense  to  admit  of  the 
American  interpretation,  is  only  going  back  to  and  begging  the  question  which  has 
been  fruitlessly  discussed.  But  if  it  be  so  clear  in  the  meaning,  then  Great  Britain, 
by  such  a  treaty  stipulation,  yielding  nothing,  giving  no  consideration,  would  secure 
immunity  for  the  future  against  a  class  of  claims  which  she  asserts  to  be  always  dan-, 
gerons  and  improper  to  be  made. 

But,  on  the  other  hand,  if  the  Treaty  does  admit  of  the  American  interpretation, 
Great  Britain  would  obtain  that  immunity  for  the  future  not  only  without  cost  or  sac- 
rifice, but  with  the  additional  advantage  of  escaping  from  an  obligation  into  which,  she 
avers,  in  that  case,  she  was  unwittingly  drawn,  and  which  she  regards  as  so  danger- 
ous that,  if  it  does  exist,  she  would  rather  repudiate  a  solemn  treaty  than  abide  by 
what  she  has  done. 

What,  then,  is  it  that  Great  Britain  will  gain  if  a  new  article  prescribing  a  rule 
against  claims  for  indirect  damages  be  added  to  the  Treaty  t  She  will  have  the  Treaty 
with  all  its  benefits  to  her,  as  it  now  stands,  remain  intact.  She  will  be  relieved  from 
the  responsibility  on  the  one  hand  of  answerin|(  to  any  award  against  her  which  may 
be  made  by  the  Arbitrators  in  case  the  American  interpretation  is  sustained,  and  on 
the  other  from  the  deplorable  alternative  of  abrogating  her  own  solemn  act.  And  she 
will  obtain  formal  and  certain  security  for  the  future  that  she  is  never  to  be  held  to 
answer  for  damages  of  a  kind  which  she  asserts  are  so  dangerous  and  uncertain  that 
they  ought  to  be  resisted. 

Is  she  prepared  to  hold  back  from  an  invitation  to  offer  or  concur  in  what  must 
bring  such  results  f 

What  will  be  the  gain  to  the  United  States  f  The  settlement  of  a  safe  rule  for  the 
future,  and  the  saving  of  the  advantages  to  their  interests,  which  are  to  be  found  in 
the  friendly  adjustment  which  was  thought  to  have  been  made  of  all  the  questions 
likely  to  disturb  the  relations  of  the  two  countries,  at  the  cost  of  giving  up  that  por- 
tion of  their  demands  for  past  injuries  which  they  have  been  pressing,  not  with  a  view 
to  obtaining  pecuniary  compensation,  but  only  in  the  assertion  of  their  right  to  have 
«uch  an  award  from  the  Tribunal  at  Geneva  as  will  make  the  Treaty  of  Washington 
what  it  was  really  intended  to  be,  a  means  for  wiping  away  forever  from  between  these 
kindred  nations  nil  differences  and  complaints  as  well  as  all  claims. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872,)  p.  19.] 
No.  50. 
Sir  E.  Tliornton  to  Earl  Granville.^ 

WASHINGTON,  May  14, 1872.    (Received  May  26.) 
My  Lord  :  I  have  the  honor  to  iDform  your  Lordship  that,  during  a 
<;onver8ation  which  I  had  late  last  uight  with  Mr.  Fish,  he  said  that  the 
public  was  extremely  auxious  and  intensely  curious  as  to  what  had  lately 
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passed  between  the  two  Governments  on  the  snbject  of  the  indirect 
claims,  and  that  he  thonght  it  would  be  admirable  to  take  some  measure 
to  allay  this  impatience.  He  suggested  that  it  would  be  well  either  to 
send  to  Congress  in  open  session,  or  to  publish,  the  four  notes  which 
passed  between  your  Lordship  and  General  Schenck  on  the  subject  of 
claims  for  indirect  damages,  two  telegrams  relative  to  the  presentation  of 
the  British  Counter  Case,  and  a  dispatch  from  General  Schenck  to  Mr. 
Fish,  which  the  latter  read  to  me.  To  the  publication  of  the  three  latter 
there  did  not  seem  to  be  the  slightest  objection,  nor,  as  1  thought,  to  that 
of  the  four  notes.  But  Mr.  Fish  did  not  seem  satisfied  with  my  opinion, 
and  said  that,  as  he  did  not  wish  to  do  anything  which  might  at  all  embar- 
rass Her  Majesty's  Government,  be  would  rather  that  I  would  telegraph 
your  Lordship  upon  the  subject,  in  the  hope  that  you  would  give  your 
assent  to  the  publication  of  the  above-mentioned  documents. 
I  have,  &c., 

EDWn.   THORNTON. 


[From  British  Blue  Book  "  North  America,"  No.  9,  (1^72,)  p.  20.] 
No.  51. 

Earl  Granville  to  Sir  U.  Thornton, 

Foreign  Office,  May  14, 1872* 
Sir  :  I  asked  General  Schenck  to-day  whether  it  would  not  be  desir- 
able to  draught  the  identic  note,  to  be  addressed  by  the  British  and  United 
States  Agents  to  the  Arbitrators,  communicating  to  them  the  Treaty 
Article  if  it  should  be  concluded. 
General  Schenck  assented  to  this  suggestion. 
1  am,  &c., 

GRANVILLE. 


[From  British  Blue  Book  "  North  America,"  No.  9,  (1872,)  p.  20.] 

No.  52. 

Earl  Granville  to  Sir  E.  Thornton. 

Foreign  Office,  May  16, 1872. 

Sir  :  As  you  have  informed  me  by  telegraph  Jhat  the  correspondence 
which  has  pavssed  between  Her  Majesty's  Government  and  the  Govern- 
ment of  the  United  States,  resi>ectiug  the  claims  for  indirect  losses  put 
forward  in  the  Case  presented  on  the  part  of  the  United  States  to  the 
Tribunal  of  Arbitration  at  Geneva,  has  been  presented  to  open  Con- 
gress by  Mr.  Fish,  I  have  to  state  to  you  that  the  correspondence  will 
also  be  published  in  a  supplement  to  the  London  Gazette  of  to-morrow, 
together  with  the  dispatch  which  I  addressed  to  you  on  the  13th  instant, 
commenting,  for  your  information,  on  some  of  the  historical  parts  of 
Mr.  Fish's  last  dispatch. 

Digitized  by  VjOOQIC 
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I  mentioned  to  General  Schenck  that  this  would  probably  be  done. 
You  have  been  informed  of  the  substance  of  this  dispatch  by  tele- 
graph. 

I  am,  &e., 

GRANVILLE. 


[From  British  Blue  Book  "  North  America/'  No.  9,  (1872,)  p.  20.] 

No.  53. 

Sir  E,  Thornton  to  Earl  Granville^ 

[Extract] 

Washington,  May  17, 1872.    (Received  May  28.) 

I  have  the  honor  to  inclose  a  copy  of  the  New  York  Herald  of  the 
15th  instant,  in  which  are  published  copies  of  the  President's  Message 
to  the  Senate  in  secret  session,  and  of  the  documents  which  accompa- 
nied it.  It  is  supposed  that  copies  of  these  documents  must,  by  some 
surreptitious  means,  have  been  abstracted  from  the  Senate,  and  it  is 
said  that  the  whole  of  them  were  telegraphed  to  New  York  during  the 
night  of  the  14th  instant,  at  the  expense  of  the  New  York  Herald^ 
which  published  them  on  the  morning  of  the  15th  instant 

Mr.  Fish  was  informed  by  telegraph  during  that  day  that  certain  doc- 
uments had  been  published,  but  could  not  discover  whether  the  whole 
of  them  had  appeared.  He,  however,- at  once  forwarded  to  Congress  in 
open  session  the  four  notes  which  have  passed  between  your  Lordship 
and  General  Schenck  on  the  subject  of  the  claims  for  indirect  damages. 

On  the  arrival  here  of  the  New  York  Herald,  it  was  found  that  all 
the  documents  sent  to  the  Senate  on  the  13th  instant,  with  the  exception 
of  the  memorandum  inclosed  in  your  Lordship's  note  of  the  20th  of 
March  last,  had  been  published.  Mr.  Fish  told  me  yesterday  that,  in 
consequence  of  this  publication,  it  was  the  opinion  of  the  President  and 
of  himself,  that  it  would  be  expedient  to  relieve  the  Senate  of  the  in- 
junction of  secrecy  with  regard  to  these  documents,  so  that  they  might 
become  officially  public ;  but  that  they  were  indisposed  to  do  so  if  I 
thought  Her  Majesty's  Government  would  object  to  it.  I  replied  that, 
as  the  documents  had  been  made  public,  and  as  it  was  evident  that 
they  were  really  copies  of  those  which  had  been  sent  to  the  Senate,  I 
could  see  no  objection  to  their  being  officially  published,  in  accordance 
with  the  President's  wish  ;  nor  did  I  think  it  worth  while  to  beg  Mr* 
Fish  to  wait  until  I  should  have  telegraphed  to  your  Lordship  and  re- 
ceived an  answer.  But  I  at  the  same  time  strongly  expressed  my  opin- 
ion that  the  discussion  with  regard  to  the  Draft  Treaty  Article  should 
not  be  held  in  op^n  session,  in  favor  of  which  a  motion  had  been  made 
on  the  13th  instant,  but  defeated.  Mr.  Fish  entirely  agreed  with  me 
that  a  public  discussion  would  be  most  inexpedient. 

With  reference  to  the  copy  of  Mr.  Fish's  telegram  to  General  Schenck 
of  the  27th  ultimo,  there  is  no  doubt  that,  oo  that  day,  it  was  he  who 
suggested  that  your  Lordship  should,  in  answer  to  his  dispatch  to  Gen- 
eral Schenck,  make  a  proposal  of  the  nature  described  in  my  telegram 
forwarded  on  the  same  day.  The  utmost  that  I  did  was,  on  his  urging 
me  to  give  my  private  opinion  upon  the  suggestion,  to  say  that  I  thought 
it  might,  with  some  modifications,  be  taken  as  the  basis  of  an  arrange- 

'  The  Bubstaoce  of  this  dispatch  was  received  by  telegraph  on  the  J7th  of  May. 
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meDt^  but  I  did  not,  and  of  course  could  not,  state,  on  hearing  such  a 
fiuggestion  for  the  first  time,  that  Her  Majesty's  Government  would  or 
t^ould  not  make  a  proposal  of  the  nature  indicated  by  Mr.  Fish. 

His  telegram  to  General  Schenck,  of  the  27th  ultimo,  was  sent  after  I 
had  received,  and  in  consequence  of,  your  Lordship's  telegram  of  the 
flame  day,  the  contents  of  which  I  communicated  to  him,  and  in  which 
jour  Lordship  stated  that  the  apparent  absence  of  instructions  to  the 
American  Minister,  with  whom  the  negotiation  was  being  conducted, 
■was  a  great  obstacle  to  an  arrangement. 


[From  Britiah  Blue  Book  "North  America,"  No.  9,  (1H72,)  p. 21.] 

No.  54. 

Uarl  Granville  to  Sir  E,  Thornton, 

Foreign  Office,  May  17, 1872. 
Sir  :  I  have  received  your  dispatch  of  the  30th  ultimo,  reporting  your 
<5onversation  with  Mr.  Fish  on  the  subject  of  the  indirect  claims;  and, 
in  reply,  I  have  to  acquaint  you  that  Her  Majesty's  Government  approve 
jour  guarded  language  on  this  subject,  as  reported  in  your  dispatch. 
I  am,  &c., 

GRANVILLE. 


[From  British  Blue  Book  "  North  America,"  No.  9,  (1872,)  p.  21.] 

No.  56. 

Earl  Granville  to  General  Sclienck, 

Deal,  May  17, 1872. 
My  Deab  General  Schenck  :  If  the  Senate  agree  with  the  Presi- 
dent of  the  United  States  to  adopt  the  proposed  Treaty  Article,  I  shall 
instruct  Sir  Edward  Thornton  to  sign  it,  in  order  to  save  time. 

I  shall  •  be  glad  to  have  your  opinion  as  to  how  the  same  object  could 
l)e  obtained  with  regard  to  the  notes  communicating  the  Treaty  Article 
to  the  Tribunal  of  Geneva,  of  which  we  agreed  I  had  better  prepare  a 
4raft. 

Should  I  remit  it  to  you  or  to  Sir  Edward  Thornton  ? 
Yours,  sincerely, 

GRANVILLE. 


[From  British  Blue  Book  *<  North  America,"  No.  9,  (1872,)  p.  21.] 

No.  b^. 

General  IS'cheneJc  to  Earl  Granville. 

[Extract.] 

58  Great  Cumberland  Place,  Hyde  Park, 

May  18, 1872.    (Ueceived  May  18.) 
It  appears  to  me  that,  when  you  instruct  Sir  Edward  Thornton  in 
regard  to  signing  the  Treaty,  if  it  should  be  concluded,  it  would  be  as 
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well  to  have  the  joint  note  to  the  Arbitrators,  bringing  it  to  their  notice, 
signed  at  the  same  time  by  him  and  Mr.  Fish. 

If  it  were  not  for  the  greater  convenience,  and  saving  of  time  when 
time  may  be  precious,  I  confess  I  should  have  been  glad  if  you  and  I 
could  have  put  our  hands  and  seals  to  it  together. 


FFrom  British  Blue  Book  '*  North  America,"  No.  9,  (1872,)  p.  22.] 

^o.  57. 

Sir  E,  Thornton  to  Earl  Granville.^ 

(Extract.) 

Washington,  May  20, 1872.    (Received  June  2.) 

On  Sunday  I  called  upon  Mr.  Fish  at  his  own  house,  and  having  pre- 
viously heard  that  the  Committee  on  Foreign  Relations  had  agreed  by 
a  majority  of  4  to  3,  or,  as  some  said,  of  5  to  2,  upon  its  report  on  the 
Article,  and  had  actually  made  it  to  the  Senate  in  secret  session,  I 
asi^ed  Mr.  Fish  whether  he  could  tell  me  what  the  amendments  were 
which  had  been  made  to  the  Article.  He  replied,  that  he  was  not  in 
possession  of  the  words  of  the  Article,  as  it  had  been  reported  by  the 
Committee  to  the  Senate,  but  would  endeavor  to  describe  them  to  me. 

He  said  that  the  first  paragraph  of  the  Article,  down  to  the  words 
"  Great  Britain,''  would  remain  the  same ;  but  that,  with  regard  to  the 
next  paragraph,  the  Committee  had  objected  that  Her  Majesty's  Gov- 
ernment had  not  yet  declared,  but  was  only  now  going  to  declare,  by 
the  present  article,  that  the  principle  involved  in  the  second  contention 
would  guide  its  conduct  for  the  future. 

The  Committee  also  thought  it  better  that  the  "  Government "  should 
be  substituted  for  the  "President"  in  the  third  paragraph,  and  as  it 
seemed  to  have  an  objection  to  the  phrase,  "  adhering  to  its  conten- 
tion," it  had  been  proposed  that  it  should  be  altered,  and  that  both 
Governments  should  then  agree  that  their  conduct  in  future,  and  in 
their  relations  with  each  other,  should  be  guided  by  the  above-men- 
tioned principle.  Mr.  Fish  said  that  the  committee  supposed  that 
neither  Government  wished  to  bind  itself  in  this  Article  as  to  its  rela 
tions  with  any  other  Power. 

If  Mr.  Fish's  description  is  correct,  it  would  not  seem  that  any  alter- 
ation has  been  made  in  the  substance  of  the  Draft  Article. 

Your  Lordship  will  have  perceived  that,  in  sending  the  Draft  Article 
to  the  Senate  for  its  advice,  the  President  quoted  the  precedent  of  the 
Treaty  of  1846  on  the  Northwest  Boundary.  If  the  Draft  Article  should 
be  now  approved,  and  if  the  same  precedent  is  still  to  be  followed,  the 
Article  will  have  to  be  signed,  and  again  submitted  to  the  Senate  for  its 
sanction.  This  must  either  be  done  before  the  29th  instant,  the  day 
now  fixed  for  the  final  adjournment  of  the  session,  or  the  President  will 
have  to  summon  an  extraordinary  session  of  the  Senate,  for  the  purpose 
of  submitting  to  it  the  signed  Article. 

*  The  substance  of  this  dispatch  was  received  by  telegraph  on  the  20th  of  May. 
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No.  68. 

General  Schenck  to  Mr.  Fish. 

No.  239.]  Legation  of  the  United  States, 

LondoUy  May  25, 1872.  (Received  June  5.) 
Sir  :  I  forward  herewith  copies  of  a  correspondence  which  has  taken 
place  between  Lord  Granvi  le  and  myself  in  regard  to  the  proposed 
identic  notes  to  be  communicated  to  the  Arbitrators  at  Geneva,  in  case 
of  the  new  Treaty  Article  being  adopted,  together  with  a  copy  of  His 
Lordship's  original  draught  of  said  identic  notes  sent  to  me  in  his  letter 
of  the  20th  instant. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

(In  the  absence  of  General  Schenck,) 

BENJAMIN  MORxVN. 


[Inclosare  1  in  No.  58.] 

Earl  Gramnlle  to  General  Schenck. 

Foreign  Office,  May  20, 1872. 
Sir  :  We  agree  that  it  might  save  time,  in  case  of  the  Treaty  being  adopted,  if  I 
were  to  prepare  a  form  of  notes  from  Her  Majesty's  QovernmeDt  and  the  Governmeiit 
of  the  United  States,  communicating  the  Treaty  to  the  Tribunal  of  Arbitration  at 
Geneva. 
I  therefore  send  yon  the  draught  which  I  have  prepared. 

I  have  the  lionor  to  be,  with  the  highest  cousidei*ation,  sir,  yonr  most  obedient, 
humble  servant, 

GRANVILLE. 


[Inclosure  2  iii  No.  56.] 
Draughi  of  Identic  Note  to  ike  ArUtraiors. 

The  undersigned.  Agent  of  Eer  Britannic  Majesty^  {Agent  of  the  United  States,)  is  in- 
structed by  Her  Majesty^e  Government  (the  Government  of  the  United  States)  to  transmit 

to  the  accompanying  Declaratory  Convention,  concluded  on  between 

Her  Brit>annic  Majesty  and  the  United  States  of  America,  by  which  it  is  provided  that, 
in  consideration  of  the  agreement  therein  set  forth,  the  President  of  the  united  States 
will  make  no  claim  on  the  part  of  the  United  States  in  respect  of  the  indirect  losses 
stated  in  the  Case  presented  on  the  part  of  the  Government  of  the  United  States  to 
the  Tribunal  of  Arbitration  on  the  15th  of  December,  viz  :  **  The  loss  in  the  transfer 
of  the  American  commercial  marine  to  the  British  flag,  the  enhanced  payments  of  in- 
surance, and  the  addition  of  a  large  snm  of  the  cost  of  the  war  and  the  suppression  of 
the  rebellion." 

In  accordance  with  the  provisions  of  this  Convention  the  undersigned  has  the 
honor,  on  the  part  of  the  Government  which  he  represents,  to  request  that  no  claims 
for  indirect  losses  as  aforesaid  may  be  entertained  by  the  Tribunal. 


(Xndoanr©  3  in  No.  58.] 

General  Schenck  to  Lord  GranriUe, 

Torquay,  May  22, 1672. 
My  Lord  :  Your  note  of  the  20th,  covering  a  draught  of  a  form  of  note  suggested 
for  communicating  the  new  Treaty  Article,  if  adopted,  to  the  Arbitrators,  was  delivered 
to  Mr.  Moran  last  evening,  and  reached  me  here  this  morning.  ^-^  . 
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I  aball  hasten  to  submit  it  bj  telei^raph  to  Mr.  Fish,  so  that,  if  the  occasion  comes, 
no  time  may  be  lost  in  havinji:  it  ready  as  agreed  on. 

I  have  the  honor  to  be,  with  the  highest  consideration,  your  Lordship's  most  obedi- 
ent servant, 

ROBERT  C.  SCHENCK. 


[From  British  Blue  Book  "North  America/'  No.  9,  (1372,)  p.  23.] 
No.  59. 

Mr.  Fish  to  General  Schenck.    {Communicated  by  Mr.  Moran^  May  25, 

11.45  a.  m.) 

[Telegraphic] 

The  Senate  will  undoubtedly  amend  the  proposed  Article.  The  terms 
of  the  note  to  the  Arbitrators  cannot  be  fixed  until  the  language  of  the 
Article  is  agreed  upon. 

FISH. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872,)  p.  23.] 

No.  60. 

JEarl  Oranville  to  Sir  E.  Tkorntm. 

Foreign  Office,  May  25, 1872—3  p.  m. 
Sib  :  I  have  given  to  the  United  States  Legation  a  copy  of  the  in- 
closed draft  of  preamble  to  a  Treaty,  in  which  the  Article  now  before 
the  Senate  would  be  contained,  supposing  that  the  Article  should  come 
out  from  the  Senate  in  a  form  which  Her  Majesty's  Government  could 
accept 

You  may  give  it  confidentially  to  Mr.  Fish,  explaining  to  him  that 
the  preamble  has  been  framed  with  reference  to  that  contingency  alone, 
and  in  order  to  save  time  in  the  two  Governments  coming  to  an  agree- 
ment on  the  terms  of  preamble  if  this  contingency  should  be  realized. 
I  am,  &c., 

GRANVILLE. 


No.  61. 

Mr.  Fish  to  General  Schenck. 

[Telegram.] 

Department  of  State, 
WashingtoHy  May  26,  1872.    (Sent  at  2.30  a.  m.) 

The  President  having  requested  an  expression  by  the  Senate  of  their 
disposition  in  regard  to  advising  and  consenting  to  the  formal  adoption 
of  the  Article  proposed  by  the  British  Government,  as  communicated 
in  your  telegram  of  May  16,  that  body  has  amended  the  proposed 
Article,  and  agrees  to  advise  and  consent  to  its  adoption  in  the  following 
terms: 

Down  to  and  including  the  words  Great  Britain,  the  same  as  in  the 
Article  proposed ;  then  the  following : 

And  whereas  the  Government  of  the  United  States  has  contended  that  the  said 
claims  were  included  in  the  Treaty ;  and  --^ ,   -  ~  -  <n    - 
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Wherean  both  Governineiita  adopt  for  the  fatnre  the  principle  that  claims  for  re- 
mote  or  indirect  losses  should  not  be  admitted  as  the  resalt  of  failare  to  observe  nentra) 
'obligations,  so  far  as  to  declare  that  it  will  hereafter  guide  the  conduct  of  both  Got- 
emments  in  their  relations  with  each  other:  Now,  therefore, 

In  consideration  thereof,  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof,  consents  that  he  will  make  no  claim  on  the  part  of 
the  United  States,  in  respect  of  indirect  losses  as  aforesaid,  before  the  Tribunal  of 
Arbitration  at  Geneva. 

Yon  will,  without  delay,  inform  Lord  Granville  that,  in  parsuance  of 
this  action  of  the  Senate,  the  President  will  negotiate  a  new  Article  in 
the  terms  and  to  the  effect  of  the  foregoing.  You  will  also  say  to  him 
that  the  two  Houses  of  Congress  have  passed  a  concurrent  resolution  to 
adjourn  sine  die  on  the  29th  instant,  and  that  a  treaty  embodying  the 
Article  must  be  presented  to  the  Senate  and  receive  its  approval.  It  is 
important,  therefore,  that  authority  be  speedily  given  to  Her  Majesty's 
Minister  here  to  sign  the  convention,  if  the  British  Government  con- 
cludes to  enter  into  the  agreement 

A  copy  of  the  Article^  has  been  furnished  to  Sir  Edward  Thornton. 

>The  differences  between  the  Article  suj^gested  by  Great  Britain,  submitted  to  the 
Senate  May  13,  and  the  article  adopted  by  the  Senate  May  25,  are  shown  in  parallel 
colnmns  below.  The  left-hand  colamn  gives  the  text  proposed  by  Great  Britain ;  the 
right-hand  column  shows  the  alterations  made  by  the  Senate : 

Whereas  the  Government  of  Her  Britan- 
nic Majesty  has  contended  in  the  recent  cor- 
respondence with  the  Government  of  the 
United  States  as  follows,  namely:  That 
such  indirect  claims  as  those  for  the  na- 
tional losses  stated  in  the  Case  presented, 
on  the  part  of  the  Government  of  the^ 
Uni  ted  States,  to  the  Tribunal  of  Arbitral  ion' 
at  Geneva,  to  have  been  sustained  by  the 
loss  in  the  transfer  of  the  American  com- 
mercial marine  to  the  British  flag ;  the  en,- 
hauced  payments  of  insurance;  the  pro- 
longation of  the  war,  and  the  additi<»n  of  a 
large  sum  to  the  cost  of  the  war  and  the 
suppression  of  the  rebellion — Firstly,  were 
not  included  in  the  Treaty  of  Washington, 
and  further,  and  secondly,  should  not  be 
admitted  in  principle  as  growing  out  of  the 
acts  committed  by  particular  vessels,  al- 
leged to  have  been  enabled  to  commit  de- 
predations upon  the  shipping  of  a  bellige- 
rent, by  reason  of  such  want  of  due  dili- 
gence in  the  performance  of  the  neutral 
obligations  as  that  which  is  imputed  by  the 
United  States  to  Great  Britain ;  and 

Whereas  the  Government  of  Her  Britan-^ 


nic  Majesty  has  also  declared  that  the  prin- 
ciple involved  in  the  second  of  the  conten- 
tions, hereinbefore  set  forth,  will  guide 
their  conduct  in  future ;  and 

Whereas  the  President  of  the  United 
States,  whilst  adhering  to  his  contention 
that  the  said  claims  were  included  in  the 
Treaty,  adopts  for  the  future  the  principle 
contamed  in  the  second  of  the  said  conten- 
tions, so  far  as  to  declare  that  it  will  here- 
after guide  the  conduct  of  the  Government 
of  the  United  States,  and  the  two  countries 
are  therefore  agreed  in  this  respept. 

In  consideration  thereof,  the  President  of 
the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate  thereof,  consents 
that  he  will  make  no  claim  on  the  part  of 
the  I'nited  States,  in  respect  of  indirect 
loHHes  as  aforesaid,  before  the  Tribunal  of 
Arbitration  at  Geneva. 


WTiereas  the  Government  of  the  United 
States  has  contended  that  the  said  claims 
were  included  in  the  Treaty ;  and 

Whereas  both  Governments  adopt  for 
^  the  future  the  pnnciple  that  claims  for 
^  remote  or  indirect  losses  should  not  be 
admitted  as  the  result  of  failure  toobaerve 
neutral  obligations,  so  far  as  to  declare 
that  it  will  hereafter  guide  the  conduct 
of  both  Governmenta  in  their  relations 
with  each  other :  Now,  therefore, 
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[From  British  Blue  Book  "North  America"  No.  9,  (1872,)  p.  25.] 
No.  62. 
Sir  U.  Thornton  to  Earl  Granville.^ 

Washington,  May  27, 1872.    (Received  June  8.) 

My  Lord  :  I  have  the  honor  to  inclose  copy  of  a  note,  dated  the  25th' 
instant,  from  Mr.  Fish,  and  its  iuclosure,  which  I  received  yesterday  at 
half  past  1  p.  m.  It  transmits  copy  of  a  resolution  of  the  Senate,  which 
was  agreed  to  at  half  past  8  p.  m.  of  the  25th  instant,  and  which  recom- 
mends to  the  President  the  negotiation  with  the  British  Government  of 
an  Article  supplementary  to  the  Treaty  of  Washington  of  May  8, 1871^ 
to  be  ratified  afterward  by  the  Senate  in  the  terms  thereinaVter  men- 
tioned, 

Mr.  Fish  had,  during  the  night  of  the  25th  instant,  given  me  what  he 
believed  to  be  the  words  of  the  Article  as  adopted  by  the  Senate,  but 
he  could  not  guarantee  their  being  correct.  1  thought  it  best,  however, 
to  telegraph  them  at  once,  though  conditionally,  to  your  Lordship,  and 
they  afterwaid  turned  out  to  be  the  exact  words  adopted  by  the 
Senate. 

Your  Lordship  is  aware  that  the  whole  of  the  discussion  has  been 
carried  on  in  secret  session,  and  as  much  annoyance  was  felt  at  the 
unauthorized  publication  by  the  New  York  Herald  of  the  confidential 
documents  which  had  been  sent  to  the  Senate  on  the  13th  instant,. 
Senators  have  been  generally  extremely  reticent  as  to  what  has  passed 
in  the  secret  sessions. 

From  the  best  information,  however,  which  I  can  obtain,  I  should 
imagine  that  the  Committee  on  Foreign  Relations,  by  a  vote  of  6  to  1,. 
agreed  to  report  an  Article  very  nearly  in  the  words  in  which  it  has  been 
finally  adopted  by  the  Senate.  It  was  reported  to  the  Senate  on  the 
22d  instant,  and  was  discussed  on  that  and  the  three  following  days  for 
several  hours;  the  session  on  the  24th  instant  lasted  for  eight  hours^ 
finishing  at  11.45  p.  m.  The  majority  by  which  the  inclosed  resolution 
was  passed,  has  been  variously  state<],  but  I  am  inclined  to  think  that 
the  numbers  were  43  to  8.  It  is  said  that  several  Senators  were  absent, 
and  that  some  of  those  who  were  present  refrained  Irom  voting. 
T  have  &c 

EDWD.  THORNTON. 


[iDcIosure  1  in  Xo.  63.] 

Mr.  Fish  to  Sir  E.  UTiornton. 

Departmrnt  op  State, 

f^'oBhington,  May  26,  1872. 
Sir  :  I  have  the  honor  to  inclose  a  copy  of  a  resolution  of  the  Senate  of  the  United 
States,  expressinj]^  its  willingness  to  advise  and  consent  to  the  adoption  of  a  supple- 
mental  Article  to  the  Treaty  of  Washington  of  May  8,  1871. 
I  have,  &c., 

HAMILTON  FISH. 


[For  inolosure  2  in  No.  62,  see  p.  526.] 


>  The  substance  of  this  dispatch  wa8  received  by  telegraph  on  the  27th 
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No.  03. 

Mr.  Fish  to  General  Schench  ^ 

1^0.  213.]  Department  of  State, 

Washington^  May  28, 1872. 

Sir  :  I  have  to  acknowledge  tbe  receipt  of  your  dispatch  of  the  14th 
instant,  No.  2J5,  relating  to  the  proposed  new  Article  to  the  Treaty  of 
May  8, 1871,  and  the  Memorandum  which  accompanied  it.  That  Mem- 
orandum is  a  very  able  and  comprehensive  review  of  the  case,  and  pre- 
sents the  position  of  the  United  States,  in  the  main,  very  fully. 

The  object  of  the  United  States  in  insisting  on  retaining  the  indirect 
claims  before  the  Tribunal  was : 

I.  The  right  under  the  treaty  to  present  them. 

II.  To  have  them  disposed  of  and  removed  from  farther  controversy. 

III.  To  obtain  a  decision  either  for  or  against  the  liability  of  a  neutral 
for  claims  of  that  description. 

lY.  If  the  liability  of  a  neutral  for  such  claims  is  admitted  in  the 

future,  then  to  insist  on  payment  by  Great  Britain  for  those  of  the  past. 

Y.  Having  a  case  against  Great  Britain,  to  have  the  same  principle 

applied  to  it  that  may  in  the  future  be  invoked  against  the  United 

States. 

I  am,  &c., 

HAMILTON  FISH. 


No.  64. 

General  Scheiick  to  Mr.  Fish. 
[Telegram.] 

London,  May  28,  1872.    (Received  at  1.15  a.  m.) 
I  communicated  your  telegram  of  yesterday  to  Lord  Granville.    He 
submitted  it  to  the  Cabinet,  who  took  it  under  long  consideration.    He 
has  just  given  me  their  answer.    It  is  as  follows : 

Her  Majesty's  Government  are  of  opinion  that  the  definition  by  the  Senate  of  the 
principle  which  both  Gk)vernn]ents  are  prepared  to  adopt  for  the  future  is  so  vaj^ne  that 
it  is  impossible  to  state  to  what  it  is  or  is  not  applicable,  and  they  believe  that  it  would 
only  lesid  to  future  misunderstandings.  They  prefer  the  article  as  they  had  draughted 
it,  but  have  no  objection  to  accept  the  article  in  the  form  proposed  by  the  Senate,  with 
the  substitution  of  the  words  '*  of  a  like  nature,'^  for  the  words  "  fi>r  remote  or  indirect 
losses,^'  and  the  substitution  of  the  words  "such  want  of  due  diligence  ou  the  part  of  a 
neutral,'^  for  the  words  '*  the  failure  to  observe  neutral  obligatious." 

In  reply  to  my  inquiry  of  Lord  Granville,  whether  any  possible  inter- 
pretation of  the  form  proposed  by  the  Senate  would  be  held  by  them 
to  prevent  taking  before  the  Arbitrators,  to  be  considered  by  them  in 
making  their  award,  that  part  of  the  claims  which  relates  to  the  cost  of 
pursuit  an<l  capture  of  cruisers,  he  states  that  he  must  on  behalf  of  Her 
Majesty's  Government  decline  to  answer  my  question  as  to  the  eflfect  of 
the  Article  as  altered  by  the  Senate,  or  to  state  what  possible  construc- 
tion it  may  bear.  Lord  Granville  says  he  has  informed  Sir  Edward 
Thornton  that  he  may  tell  you  Her  IMajesty's  Government  will  not  insist 
on  the  words  you  desire  to  omit  from  the  preamble  if  you  will  give 
assurance  in  writing  that  the  United  States  will  agree  to  the  form  of 
note  he  proposed  communicating  the  Convention  on  the  part  of  the  two 
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Governments  to  the  Tribunal  of  Arbitration.  Lord  Granville  tells  me 
confidentially  that  Thornton  informed  him  yon  had  stated  that  the  Com- 
mittee on  Foreign  Affairs  was  ready  to  recommend  the  following  form : 

Aikl  whereas  the  Goyernment  of  the  United  States  contend  that  the  said  claims 
were  included  in  the  Treaty,  now  the  two  Governments  agree  that  the  principle  in- 
volved in  the  second  of  the  contentions  hereinbefore  set  forth  by  Her  Majesty's  Gov- 
ernment will  guide  their  conduct  in  future  in  their  relations  with  each  other.  . 

Which  proposal  he  says  they  were  prepared  to  adopt 

SCHENCIL 


No.  65. 

Mr,  Fish  to  General  Schenck. 

[Telegram.] 

Washington,  May  28, 1872. 
This  Government  declines  to  agree  to  the  proposed  altering  of  the 
supplementary  Article.  The  establishment  of  the  principle  embodied 
therein  has  been  its  object  in  adhering  to  the  presentation  of  the  indi- 
rect claims,  and  its  recognition  is  the  indacement  for  not  pressing  them 
before  the  Tribunal. 

FISH. 


No.  66^. 

Chneral  Schenck  to  Mr,  Fish, 
[Telegram.] 

London,  May  28, 1872.    (Received  May  29,  7.30  a.  ra.) 
Lord  Granville  has  to-night,  after  another  Cabinet,  sent  me  the  follow- 
ing farther  commauication : 

lEarl  Gixinville  to  General  Schenck.^ 

I  think  it  desirable  at  once  to  address  to  you  the  following  observations  in  addition 
to  what  is  stated  in  my  letter  of  yesterday.  Her  Majesty's  Government  proposed  an 
Article  on  the  suggestion  of  the  American  Government ;  that  Article  has  been  amended 
by  the  Senate.  Her  M%}esty's  Government  are  not  able  to  find  for  it,  as  amended,  any 
means  or  standard  of  interpretation ;  the  words  appear  to  inclade  the  willful  miscon- 
duct of  a  neutral,  as  well  as  a  failure  from  want  or  due  diligence.  They  cannot  sup- 
pose this  to  be  the  meaning  of  the  American  Government.  Her  Majesty's  Government 
hold  all  the  claims  made  by  the  United  States  for  losses  which  were  the  direct  results 
of  the  acts  of  vessels  mentioned  in  the  Treaty,  to  be  claims  for  indirect  losses  as  the 
result  of  the  failure  to  observe  neutral  obligations.  Her  Ms^esty's  Government  hold 
many  of  the  claims  for  the  losses  above  mentioned  to  be  claims  for  losses  which  are 
remote  as  well  as  indirect,  while  resultine  from  a  failure  to  observe  neutral  obliga- 
tions. Her  Msjesty's  Government  are  unable  to  signify  an  assent  to  a  form  of  Article 
of  which  they  cannot  for  themselves  discover  the  scope,  and  with  respect  to  which, 
owing,  probably,  to  the  difficulty  of  telegraphic  communication,  they  have  not  been 
apprised  of  the  meaning  which  the  American  Government  attaches  to  it,  or  of  the 
reasons  which  have  led  to  its  being  proposed.  If  the  GU)vernraent  of  the  United  States 
think  it  desirable  to  give  the  information  which  Her  Majesty's  Government  wish  to 
receive  on  these  points,  and  also  think  that  for  that  purpose  some  adjournment  of  the 
time  of  meeting  of  the  Arbitrators  at  Geneva  should  take  place.  Her  M^jest^'s  Gov- 
ernment would  be  ready  to  agree  to  any  suitable  proposal  for  that  purpose,  which  they 
presume  could  only  be  done  by  a  short  treaty  between  the  two  Governments. 

SCHENCK. 

34  A— n  Digitizec  ^,     _    .    -iglC 
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No.  67. 
Mr.  Fish  to  Oeneral  Scheneh. 
[Extract.! 

Ko.  214.}  Department  of  State, 

Washington^  May  28, 1872: 

Sir:  Late  last  erening  Sir  Edward  Thornton  called  at  my  hoose^ 
having,  as  he  stated,  a  telegram  from  Lord  Granville,  the  general  pur- 
port of  which  he  mentioned,  to  the  effect  that  the  British  Government 
having  received  the  amendment  proposed  by  this  Government  to  their- 
proposed  supplemental  Article,  would  prefer  their  own  draught,  but  that 
they  would  accept  the  proposed  alteration,  substituting,  however,  for  the- 
words  "for  remote  or  indirect  losses,"  the  words  "  of  a  like  nature,"  and 
for  the  words  "  failure  to  observe  neutral  obligations,"  the  words  "  such 
want  of  due  diligence  on  the  part  of  a  neutral." 

I  told  him  frankly,  and  earnestly,  that  no  change  or  alteration  of  any 
kind  is  admissible  or  can  be  entertained.  I  added  that  the  United 
States  now  have  a  case  against  Great  Britain,  he  interrupting  me  by 
saying,  "  the  United  States  think  they  now  have  a  case."  1  proceeded^ 
saying ;  that  it  made  no  difference,  that  having  now  a  case,  they  desire 
to  press  it  for  a  decision,  or  to  have  the  principle  of  exemption  of 
national  liability  for  indirect  losses  established  for  the  future;  that  that 
principle  is  the  equivalent  or  consideration  of  abstaining  from  a  demand 
before  the  Tribunal  for  damages  on  account  of  the  indirect  losses ;  that 
as  now  altered,  the  Article  prevents  the  presentation  of  indirect  claims- 
against  the  United  States,on  account  of  the  Fenian  raids^while  the  British- 
draught  would  exclude  only  claims  arising  from  the  acts  of  vessels,  &c.^ 
and  under  circumstances  which  may  possibly  never  again  occur.    •     ♦ 

He  then  asked  me  about  the  preamble  and  the  proposed  note  to  the 
Arbitrators.  In  reply,  I  told  him  that  it  was  useless  to  discuss  either 
while  his  Government  is  contemplating  any  change  in  the  Article. 

.  He  said  it  might  be  well  to  have  an  understanding,  in  order  to  save 
time  in  case  his  Government  accept  the  alterations  made  to  the  Article 

In  this  view,I  showed  him  a  draught  of  apreamble  which  had  been  pre- 
pared in  the  Department,  reciting,  simply,  that  the  two  Governments, 
deeming  it  advisable  that  "  there  should  be  an  additional  Article  to  the 
Treaty  signed  at  Washington  on  the  8th  day  of  May,  1871,  have  for  that 
purpose  named  as  their  Plenipotentiaries,"  &c.,  and  saying  that  I  see  no^ 
occasion  for  any  other  recital ;  and  that  as  to  the  proposed  note  we  will 
not  sign  it.  He  ask  if  there  was  any  objection  to  their  signing  such 
note,  to  which  I  replied  that  we  could  not  control  them  in  that  respect } 
they  had  the  power  to  make  such  representations  to  the  Tribunal  as  they 
thought  proper ;  that  there  might  be  no  objection  on  our  part  to  the 
former  part  of  the  proposed  note,  but  that  the  latter  clause  was  not 
necessary,  as  the  effect  of  the  Article  accomplished  what  was  then  stated 
as  a  request ;  t^at  we  would  lay  the  Treaty,  if  agreed  to,  before  the 
Tribunal,  and  our  counsel  would  be  guided  by  it,  and  would  abstain 
from  making  any  claim  or  account  of  the  indirect  lossess ;  but  I  desired 
not  to  be  committed  in  advance  of  the  agreement  to  the  Article. 

I  then  referred  to  the  question  raised  by  your  telegram,  received  yes- 
terday, as  to  the  effect  of  the  Article  upon  the  claim  for  expense  of  pur- 
suit of  the  cruisers,  and  added  that  I  did  not  think  there  could  be  any 
doubt,  as  both  Governments  had,  through  the  whole  correspendence^ 
treated  this  as  a  direct  claim.     With  some  reserve  and  caution,  auddis- 
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claiming  any  authority  to  speak,  he  remarked  that  he  believed  that 
•laim  had  been  created  as  a  direct  claim ;  one  on  which  the  Tribunal 
was  to  pass,  and  decide  whether  or  not  it  be  one  for  which  compensa- 
tion is  to  be  made. 

I  am  this  morning  in  the  receipt  of  yoar  telegram  communicating 
the  proposed  changes  to  the  Article  which  Sir  Edward  Thornton  had 
communicated  to  me,  as  above  mentioned. 

Lord  Granville's  evasion  of  a  reply  to  your  question  respecting  the 
pursuit,  &c.,  of  the  cruisers,  is  significant  and  suggestive  of  caution. 

It  is  very  possible  that  the  whole  thing  will  faU ;  if  so,  this  country 
will  stand  before  the  world  having  done  all  that  it  could  to  maintain 
the  Treaty,  and  the  civilizing  principle  which  it  established.  The  respon- 
sibility of  failure  must  rest  with  Great  Britain,  who  evidently  will  have 
shown  a  reserved  intent,  and  an  object  of  future  advantage  not  avowed. 
•  •  •  Much  as  this  Government  wiU  regret  the  failure,  it  can  stand 
it  as  well  as  can  Great  Britain. 

There  are  some  things  in  the  telegram  received  this  morning  which 
may  require  comment ;  but  I  incline  to  hope  that  what  may  seem  arro- 
gant in  Lord  Granville's  remark,  that  he  will  not  insist  on  certain 
language  in  the  proposed  preamble,  arises  from  the  constraint  of  the 
telegraphic  form  of  communication ;  and  so,  too,  the  suggestion  of  a  con- 
dition that  assurance  be  given,  in  writing,  of  certain  things. 

As  presented  in  your  telegram,  these  observations  appear  such  as  I 
am  confident  you  would  not  have  listened  to,  without  repelling  them. 
I  confidently  hope  that  their  unpleasant  appearance  is  to  be  attributed 
to  the  style  of  telegraphic  correspondence. 

Sir  Edward  Thornton  was  told  by  me,  some  days  since,  what  I  under- 
stood would  probably  be  the  expected  change  recommended  by  the 
Senate  committee.  He  has  made  some  mistakes  in  transmitting  it.  I 
gave  him  no  copy ;  he  must  have  reported  it  from  memory.  But  what- 
ever it  was,  it  was  a  thing  under  consideration,  and  the  committee's 
report  was  changed  by  the  Senate.  I  see,  therefore,  no  importance  to 
be  attached  to  a  variance  in  the  final  action  of  the  Senate  from  what 
was  at  one  time  expected ;  although  what  was  expected  is  different  from 
what  Lord  Granville  has  understood  to  have  been  expected. 
I  am,  sir,  your  obedient  servant, 

HAMILTON  FISH. 


[From  British  Blue  B^ok  "North  America,"  No.  9,  (1872,)  p.  27.] 

No.  68. 

Sir  E.  Thornton  to* Earl  Oranvllle} 

[Extract.  ]  • 

WASHmaTON,  May  28, 1872.    (Received  Jane  8.) 
With  regard  to  the  alterations  which  Her  Majesty's  Government  de- 
sires should  be  made  in  the  supplementary  Article  as  recommended  by 
the  recent  decision  of  the  Senate,  Mr.  Fish  said  that  it  was  out  of  the 
I)ower  of  the  United  States  Government  to  accede  to  them,  or  indeed  to 

*  The  substance  of  this  dispatch  was  received  by  telegraph  on  the  28th^of  May.   _' 
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any  change  of  the  words,  as  they  had  been  decided  upon  by  the  Senate. 
He  informed  me  that  he  had  himself  had  a  long  discussion  with  the 
Committee  on  Foreign  Eelations  of  the  Senate  upon  the  subject,  and 
that  he  was  convinced,  from  the  nature  of  that  discussion,  that  it  would 
be  in  vain  to  submit  to  the  Senate  the  alterations  now  transmitted  by 
your  Lordship ;  for  that  it  had  been  expressly  intended  by  the  Commit- 
tee that  the  principle  should  be  enlarged,  and  that  the  non-admittance 
of  indirect  claims  should  be  extended  to  all  such  claims,  and  should  not 
be  limited  to  those  of  that  particular  class  which  were  specified  in  the 
contention  of  Her  Majesty's  Government. 

These  views  of  the  Committee  had  been  fully  supported  by  the  Sen- 
ate, who  considered  that  the  adoption  of  the  wider  principle  with  regard 
to  indirect  claims  would  be  an  equivalent  for  the  consent  given  by  the 
President  that  he  would  make  no  claim  for  indirect  losses  before  the 
Tribunal  of  Arbitration  at  Geneva.  He  was  convinced,  from  his  knowl- 
edge of  the  feelings  of  the  Senate  upon  the  subject,  that  any  further 
appeal  to  that  body  would  have  no  effect  whatever. 

From  a  great  deal  that  I  have  heard  from  other  quarters,  and  from 
the  extreme  difficulty  with  which  the  sanction  of  the  Senate  has  been 
obtained  to  the  supplementary  Article,  even  as  modified  by  it,  I  can- 
not but  acquiesce  in  Mr.  Fish's  opinion  that  any  further  reference  to 
the  Senate  would  be  of  no  avail. 


[From  British  Blue  Book  "North  Anierioa,''  No.  9,  (tb72;)  p.  30.] 

No.  60. 

Uarl  GraweiUe  to  Sir  E.  Thornton. 

Foreign  Offiob,  May  28, 1872. 

Sir  :  I  asked  General  Schenck  to-day  whether  he  had  received  any 
instructions  from  his  Government  to  inform  her  Majesty's  Government 
of  what  was  the  scop^  and  extent  of  the  principle  which  is  proposed  by 
them  to  us  in  the  draught  Article  which  has  been  recommended  by  the 
Senate. 

He  answered  that  he  had  received  none  excepting  those  which  were 
contained  in  the  several  telegrams  which  have  been  communicated  to 
Her  Majesty's  Government,  and.  he  added  that  the  general  principle 
could  only  be  laid  down  and  the  interpretation  made  when  cases  arise. 

He  referred  me  again  for  explanation  of  the  position  taken  by  the 
United  States,  including  their  view  in  relation  to  the  necessity  of  a 
general  rule  with  regard  to  indirect  damages,  to  the  remarks  which  he 
made  to  me  and  reduced  to  writing,  and  of  which  he  furnished  me  a 
copy  on  the  10th  of  May.  He  added  that  the  Article  as  passed  by  the 
Senate  was  c<yinected  with  what  he  had  therein  stated. 

I  replied  that  I  had  no  recollection  of  anything  which  he  had  written 
on  the  10th  of  May,  defining  in  any  degree  the  scope  or  extent  of  such 
an  Article  as  was  now  proposed. 

Our  conversation  was  interrupted  by  the  necessity  of  my  attending  a 
Cabinet. 

I  am,  &c., 

GEAi^VILLE. 

Digitized  by  VjOOQ IC 
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No.  70. 

Mr.  Fish  to  Oeneral  Schenck. 

[Telegram. — Extract.] 

Washington,  May  29, 1872. 

Your  telegram  of  last  night  received  this  morning.  We  cannot  under- 
stand the  objections  which  Lord  Qranville  raises.  He  raises  new  issues, 
but  suggests  nothing  in  the  direction  of  an  agreement.  Criticism  and 
objection  without  suggestions  lead  to  no  results,  and  do  not  give 
assurance  of  a  desire  to  harmonize  differing  views. 

You  have  informally  suggested  various  modes  of  agreement,  but 
Great  Britain  has  met  all  with  the  demand  to  withdraw  claims  which 
we  feel  we  were  justified  under  the  Treaty  in  presenting,  while  the  obli- 
gations which  Great  Britain  has  in  various  forms  proffered  on  her  part 
have  all  been  substantially  the  same,  and  have  been  vague,  uncertain, 
ideal,  and  not  likely  ever  to  become  available. 

The  Article  proposed  by  the  Senate  is  fair,  candid,  and  reciprocal. 
This  Government  has  endeavored  to  express  its  views,  objects,  and 
meaning  with  respect  to  the  principle  embodied  therein  in  the  cor- 
respondence which  has  taken  place,  and  in  the  communications  which 
you  have  had  with  Her  Majesty's  Minister  of  Foreign  Affairs. 

As  the  proposed  Article,  if  it  is  to  become  a  Treaty,  must  be  signed 
and  be  submitted  to  the  Senate  for  approval,  but  two  days  remain 
within  which  that  approval  can  be  had,  and  the  Treaty  forwarded  to 
London  to  enable  the  ratifications  to  be  exchanged  in  time  to  be  pre- 
sented to  the  Arbitrators  at  their  meeting  in  June. 

Further  explanations  of  the  views  of  the  Government  seem,  therefore, 
impossible^  to  be  interchanged  between  here  and  London  ;  but  you  may 
be  able  to  explain  these  views  as  they  have  been  communicated  to  you 
from  this  Department. 

The  President  is  extremely  anxious  to  preserve  a  Treaty  embodying 
and  giving  practical  application  to  the  doctrine  of  arbitration  as  a  mode 
of  settling  international  differences,  and  for  that  end  has  been  willing 
to  make  large  concessions. 

You  will  call  the  attention  of  Her  Majesty's  Minister  to  the  fact  that 
unless  the  Treaty  be  signed  and  approved  by  the  Senate,  so  that  the 
President's  ratification  can  leave  here  the  day  after  to-morrow  and  go 
by  Saturday's  steamer,  it  cannot  reach  London  in  time  to  be  there  ex- 
changed, and  be  presented  to  the  Arbitrators  at  their  meeting  on  15th 
June. 

The  suggestion  of  another  treaty  to  adjourn  the  meeting  at  Geneva 
seems  impracticable.  The  Senate  is  in  the  last  days  of  its  session,  with 
much  important  legislation  pending,  and  every  hour  of  its  time  pre- 
occupied. In  the  absence  of  any  indication  of  a  disposition  on  the  part 
of  the  British  Government  to  suggest  anything  to  which  this  Govern- 
ment could  assent,  it  would  be  impossible  to  secure  enough  of  the  time 
of  the  Senate  to  agree  to  a  treaty  which  promises  only  further  delay 
and  procrastination. 

I  regret  not  to  see  an  indication  of  a  desire  or  disposition  on  the  part 
of  the  British  Government  to  come  to  an  agreement  which  will  be 
honorable  to  this  Government. 

If  the  British  Government  has  any  proposals  to  make  they  will  be 
fairly  considered,  with  the  most  sincere  desire  of  a  frank,  friendly,  and 
honorable  agreement.   We  neither  ask  nor  will  consent  to  anything  else. 
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The  tone  of  Lord  Oranyille's  notes  seems  to  assume  that  the  Senate 
and  this  Government  are  to  accept  what  Great  Britain  may  have  sug- 
gested.   Our  view  is  very  different. 

FISH. 


[From  DriHsh  Blue  Book  "  North  America,"  No.  9,  (1872,)  p.  32.] 

No.  71. 

Earl  Granville  to  Sir  E.  Thornton. 

FoEEiaN  Office,  May  29, 1872. 

Sm:  General  Schenck  called  upon  me  early  this  morning,  and  in- 
formed me  that  he  had  received  a  telegram  from  Mr.  Fish  stating  that 
the  Government  of  the  Unit^  States  declined  to  agree  to  the  alterations 
which  Her  Majesty's  Government  had  proposed,  as  set  forth  in  my  letter 
to  him  of  the  27th  instant,  in  the  Article  of  the  supplementary  Treaty. 

Mr.  Fish  says  that,  holding  to  the  opinion  that  the  claims  for  indirect 
losses  are  admissible  before  the  Arbitrators,  the  establishment  of  the 
principle  embodied  in  the  Article,  or  assented  to  by  the  Senate,  has 
been  its  object  in  adhering  to  that  Article ;  and  that  the  recognition  of 
that  principle  by  such  supplementary  Treaty  will  be  the  inducement  for 
withdrawing  the  claims. 

General  Schenck  further  said  that  he  last  telegraphed  to  Washington 
laBt  night  the  whole  of  the  communication,  containing  the  additional 
obeservation  which  I  made  to  him  in  my  letter  of  yesterday,  but  that  he  did 
not  expect  to  receive  any  further  telegram  from  his  Government  before 
early  to-morrow  morning.  He  understood  that  Congress  had  agreed 
not  to  acyourn  till  next  Monday,  the  3d  of  June.  Before  that  day,  and 
probably  to-morrow,  he  expects  to  receive  a  reply  to  the  proposal  to 
extend  the  time  for  arbitration  beyond  the  15th  of  June,  and  he  there- 
fore thought  he  should  not  have  to  trouble  me  before  noon  to-morrow. 
I  am,  &c., 

GRANVILLE. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872,)  p. 32.] 

No.  72. 

Memorandum  communicaied  by  General  Schenck^  May  30, 1872. 

I  assume  that  your  object,  like  ours,  is  to  affirm  the  principle  that 
neutrals  are  not  to  be  held  liable  for  indirect  and  remote  damages  which 
may  be  the  result  of  a  failure  to  observe  neutral  obligations,  and  to 
establish  that  principle,  as  a  rule,  to  be  observed  between  our  two 
nations.  Your  proposed  form  of  Article^  as  it  was  amended  by  the 
Senate,  we  think  does  that.  You  think  it  is  too  vague.  We  think  your 
proposal,  either  as  originally  made,  or  as  modified  by  your  proposed 
amendment  of  the  language  of  the  Senate,  would  be  altogether  uncer- 
tain as  a  rule  in  practice,  confines  itself  to  hypothetical  cases  which  may 
never  occur;  and,  instead  of  recognizing  and  applying  the  general 
principle,  limits  the  rule  to  some  three  classes,  ooly  indirect  claims, 
being  those  which  are  put  forth  by  the  United  States  in  their  Case  at 
Geneva.  ^  j 
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No.  73. 

General  SchencJc  to  Mr.  Fish 

[Telegram.] 

London,  May  30, 1872.  (Received  9  p.  m.) 
Year  telegram  of  yesterday  received  and  commanicated  to  Lord 
<Oranville.  He  said  he  woald  confine  himself  to  one  remark,  namely, 
that  your  statement  at  the  beginning  from  the  words  "  he  raises,"  down 
to  the  word  "  views,"  was  inexplicable  to  him.  What  had  been  the 
course  they  had  pursued  !  They  had  at  the  request  of  the  Government 
of  the  United  States  draughted  an  Article  founded  on  an  idea  of  that 
Government.  The  Government  of  the  United  States  had  amended  that 
Article,  and  in  answer  they  had  not  merely  stated  an  objection  to  the 
amendment,  but  had  draughted  a  re-amended  Article  for  their  considera- 
tion. He  said  he  would  not  make  any  further  argument  until  he  had 
submitted  to  his  colleagues  the  communication  which  had  just  been 
made  to  him.  I  stated  that  I  did  not  wish  to  go  into  any  argument,  but 
would  just  state  again  what  was  my  view  of  the  present  situation  and 
difference  between  us,  though  it  was  but  repeating  former  statements. 
I  said  to  him,  ''I  assume  that  your  object,  like  ours,  is  to  affirm  the 
principle  that  neutrals  are  not  to  be  held  liable  for  indirect  and  remote 
damages,  which  may  be  the  result  of  a  failure  to  observe  neutral  obliga- 
tions, and  to  establish  that  principle  as  a  rule  to  be  observed  between 
our  two  nations.  Your  proposed  form  of  Article,  as  it  was  amended  by 
the  Senate,  we  think  does  that.  You  think  it  is  too  vague.  We  think 
your  proposal,  either  as  originally  made  or  as  modified  by  your  proposed 
amendment  of  the  language  of  the  Senate,  would  be  altogether  uncertain, 
as  a  rule  in  practice  confines  itself  to  hypothetical  cases  which  may 
never  occur,  and,  instead  of  recognizing  and  applying  the  general 
principle,  limits  the  rule  to  some  three  classes  only  of  indirect  claims, 
being  those  which  are  put  forward  by  the  United  States  in  their  Case  at 
Geneva."    The  Cabinet  is  now  in  session. 

SCHENCK. 


No.  74. 

General  Schenck  to  Mr.  Fish. 

1^0.  243.]  Legation  of  the  United  States, 

London^  May  30, 1872.  (Received  June  11.) 
Sib  :  Inclosed  with  this  I  send  copies  of  all  written  correspondence 
-which  has  passed  between  Lord  Granville  and  me  since  my  No.  239. 
These  notes  taken  in  connection  with  the  several  telegrams  which  have 
passed  between  you  and  me,  of  which  copies  are  also  forwarded  to  you 
-with  another  dispatch  to-day,  will  bring  up  the  history  of  what  has  taken 
place  here  for  the  last  five  days  in  relation  to  the  proposal  for  a  sup- 
plementary Treaty.  Your  telegram  of  the  28th,  declining,  on  the  part 
of  the  United  States,  to  agree  to  the  proposed  altering  of  the  supple- 
mentary Treaty,  was  received  in  the  night  and  communicated  to  Lord 
Granville  very  early  yesterday  morning.  I  would  give  you,  with  these 
documents,  some  narrative  and  comments,  and  it  was  my  intention  to 

Digitized^,    _   _   ^  1 


536  TEEATY   OF   WASHINGTON, 

do  SO,  but  your  long  telegram  in  answer  to  the  observations  of  Lord 
Granville,  contained  In  his  note  which  I  telegraphed  to  you  in  full  at 
midnight  of  the  28th,  has  this  moment  arriv^  and  requires  to  be  de- 
ciphered and  to  have  my  immediate  attention,  so  that  it  will  not  be 
XK>ssible  to  give  auy  other  communication  by  the  mail  which  is  made  up^ 
for  Queenstown  to-day. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

ROBERT  C.  SCHENCK. 


[Inclosure  1  in  Xo.  74.] 
Earl  Granville  to  General  Schenck, 

Foreign  Office,  May  97, 1872. 

Sir:  I  iDstrncted  Sir  E.  Thornton  to  coinmnnicate  to  Mr.  Fish  the  accompanying 
fonn  of  preamble  to  which  Her  Msjesty's  Government  were  prepared  to  agree  in  case  a 
oonyention  should  be  concluded  embodying  the  draught  Article.  I  have  learned  from 
Sir  E.  Thornton  that  Mr.  Fish  would  prefer  the  omission  of  the  words  **  in  order  that 
the  same  may  be  communicated  to  the  Tribunal  of  Arbitration,  appointed  under  the 
first  article  g£  the  Treaty  signed  at  Washington  on  the  8th  of  Mav,  1871,  for  the  guid- 
ance of  the  proceedings  of  that  Tribunal,''  and  I  have  this  day  informed  Sir  E.  Tbom> 
ton  that  he  mi^  tell  Mr.  Fish  that  Her  Majesty's  Government  will  not  insist  on  the 
words  which  he  desires  to  omit  in  the  preamble,  if  he  will  give  Sir  £.  Thornton  an 
assurance  in  writing  that  the  Government  of  the  United  States  wiU  agree  to  the  form 
of  note  which  I  proposed,  and  of  which  I  sent  you  a  copy  on  the  20th  instant,  com- 
municating the  Convention  on  the  part  of  the  two  Governments  to  the  Tribunal  of 
Arbi^Btion  at  Geneva.  I  have  to  add  that  Sir  E.  Thornton  has  a  general  full  power 
enabling  him  to  sign  a  Convention,  and  instructions  to  do  so  if  the  proposals  contained 
in  this,  and  in  my  other  letters  of  this  day's  date,  are  agreed  to. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


[Icolosure  2  in  No.  74.] 

Proposed  preamble  to  supplemental  Treaty. 

Her  Majesty  the  Queeen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
the  United  States  of  America,  having  resolved  to  conclude  a  Convention  in  the  terms  of 
the  Articles  hereinafter  set  forth,  in  order  that  the  same  may  be  communicated  to  the 
Tribunal  of  Arbitration  appointed  under  the  first  Article  of  the  Treaty  signed  at 
Washington,  on  the  8th  of  May,  1871,  for  the  guidance  of  the  proceedings  of  that 
Tribunal,  have  named  as  their  Plenipotentiaries,  that  is  to  say 


[Inclosnre  3  la  Xo.  74.] 
Earl  Granville  to  General  Scheneh, 

Foreign  Office,  London^  May  27, 1872. 

Sir  :  I  have  lost  no  time  in  laying  before  the  Cabinet  the  telegraphic  dim^toh  from- 
Mr.  Fish,  which  you  communicateato  me  this  afternoon^  informing  you  of  the  result 
of  the  deliberations  of  the  Senate  on  the  draught  Article  submitted  for  their  advice- 
by  the  President  of  the  United  States.  It  appeared  from  this  dispatch  th&t  the  Senate- 
had  agreed  to  advise  and  consent  to  the  adoption  of  the  proposed  article,  with  the- 
Bubstitution  for  the  third  and  fourth  paragraphs,  of  two  paragraphs,  as  follows : 

"And  whereas  the  Government  of  the  united  States  has  contended  that  the  said 
claims  were  included  in  the  Treaty ;  and  whereas  both  Gov^ernments  adopt  for  the  fu- 
ture the  principle  that  claims  for  remote  or  indirect  losses  should  not  be  admitted  as- 
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the  resalt  of  the  failare  to  observe  neatral  obligations,  so  far  as  to  declare  that  it  will 
hereafter  guide  the  conduct  of  both  Goverameuts  iu  their  relations  with  each  other, 
now,  therefore,"  &c. 

In  communicating  this  dispatch  to  me,  you  inquired  whether  any  possible  interpre- 
tation could  be  given  to  the  proposed  Article  in  the  form  in  which  the  Senate  have 
modified  it,  taking  all  its  parts  together,  which  would  prevent  taking  before  the  Arbi- 
trators, to  be  considered  by  them  in  making  their  award,  that  part  of  the  claim  called 
'^  direct  claims  "  in  the  Case,  which  relates  to  the  cost  of  pursuit  and  capture  of  cruisers, 

I  have  now  the  honor  to  state  that  I  must,  on  behalf  of  Her  Majesty's  Government, 
decline  to  answer  the  question  which  you  have  put  to  me  as  to  the  effect  of  the  article 
as  altered  by  the  Senate,  or  to  state  what  possible  construction  it  mav  bear. 

Her  Majesty's  Government  are  of  opinion  that  the  definition  as  therein  expressed, 
of  the  principle  which  both  Governments  are  prepared  to  adopt  for  the  future,  is  so 
vague  that  it  is  impossible  to  state  to  what  it  is  or  is  not  applicable,  and  they  believe 
that  it  would  only  lead  to  future  misunderstandings.  That  Her  Majesty's  Government 
prefer  the  Article  as  they  had  draughted  it,  but  have  no  objection  to  accept  the  Article 
in  the  form  proposed  by  the  Senate,  with  the  substitution  of  the  words  '*  of  a  like 
nature  "  for  the  words  "  for  remote  and  indirect  losses,"  and  the  substitution  of  the 
words  "  such  want  of  due  diligence  on  the  part  of  a  neutral "  for  the  words  **  the  fail- 
ure to  observe  neutral  obligations."  The  article  would  then  run  thus :  "And  whereas 
both  Governments  adopt  for  the  future  the  principle  that  claims  of  a  like  nature 
should  not  be  admitted  as  the  result  of  such  a  want  of  due  diligence  on  the  part  of  a 
neutral,  so  far  as  to  declare  that  it  will  hereafter  guide  the  conduct  of  both  Govern- 
ments in  their  relations  with  each  other." 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient,  hum- 
ble servant, 

GRANVILLE. 


[Inclosare  4  in  No.  74.] 

General  Schenck  to  Earl  Granville, 

Legation  of  the  United  States, 

London,  May  28, 1872. 

My  Lord  :  I  received  late  last  evening  your  note  of  yesterda^^s  date,  informing  met- 
in  relation  to  the  form  of  preamble  which  you  had  instructed  Sir  Edward  Thornton  to 
communicate  to  Mr.  Fish,  as  that  to  wliich  Her  Migesty's  Grovernment  were  prepared 
to  a^ree  in  case  a  convention  should  be  concluded  embodying  thedraught  Article,  that 
you  nad  since  learned  from  Sir  Edward  that  Mr.  Fish  would  prefer  the  omission  of  the 
words  ^*  in  order  that  the  same  may  be  communicated  to  the  Tribunal  of  Arbitration 
appointed  under  the  first  Article  of  the  Treaty  signed  at  Washington,  on  the  8th  of 
May,  1871,  for  the  guidance  of  the  proceedings  or  that  Tribunal,"  and  that  you  had 
informed  Sir  Edward  Thornton  that  he  might  tell  Mr.  Fish  that  Her  Majesty's  Govern- 
ment will  not  insist  on  the  words  which  he  desires  to  omit  in  the  preamble,  if  he  will 
give  Sir  Edward  Thornton  assurance,  in  writing,  that  the  Government  of  the  United 
States  will  asree  to  the  form  of  note  which  you  proposed,  and  of  which  you  sent  me  a 
copy  on  the  Soth  instant,  communicating  the  Convention  on  the  part  of  the  two  Gov- 
ernments to  the  Tribunal  of  Arbitration  at  Geneva. 

In  the  same  note  you  add  that  Sir  Edward  Thornton  has  a  general  fall  power,  en- 
abling him  to  sifi^  a  convention,  and  instructions  to  do  so  if  the  proposals  contained 
in  that  note  and  in  your  other  letter  of  the  same  date  are  agreed  to. 

Immediately  after  the  receipt  of  your  note  last  nisht  I  communicated  to  Mr.  Fish, 
by  telegraph,  information  of  that  instruction  you  had  given  to  Sir  Edward  Thornton 
in  regard  to  omitting  the  words  in  question  from  the  preamble.  I  had  previously,  and 
early  in  the  day  yesterday,  telegraphed  to  Mr.  Fish  the  information  you  had  abready 
given  me  verbally,  tliat  Sir  Edward  Thornton  had  a  full  power  to  sign  a  convention. . 

But  I  remark  now,  that  the  instructions  to  Her  Ms^esty^s  Minister  at  Washington 
appear  by  your  note  to  have  been  given  to  be  exercised  on  a  condition.  I  beg  to  know 
from  your  Lordship  if  I  am  to  understand  that  Sir  Edward  Thornton's  authority  to 
sign  is  limited  by  his  instructions,  and  only  to  be  used  in  the  case  that  the  proposals 
contained  in  your  notes  addressed  to  me  yesterday  are  agreed  to  by  the  United  States. 

I  have  the  honor  to  be,  with  the  highest  consideration,  my  Lord,  your  Lordship's^ 
most  obedient  servant, 

ROBT.  C.  SCHENCK. 
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[Inolosare  5  in  No.  74.] 
General  SchencJc  to  Earl  ChranvilU, 

Legation  op  the  United  States, 

Londtm,  May  2S,  1872.    ^ 

Mt  Lord  :  I  received  last  night,  between  9  and  10  o'clock,  yonr  note  informin|r  me 
that  you  had  lost  no  time  in  laying  before  the  Cabinet  the  telegraphic  dispatch  from 
Mr.  Fish,  which  I  commanlcated  to  yon  yesterday,  ioforming  yon  of  the  resnlt  of  the 
deliberations  of  the  Senate  on  the  draught  Article,  snbmitt^  for  their  advice  by  the 
President  of  the  United  States. 

Ton  remark  that  in  commnnicating  that  dispatch  to  you  I  inqnired  whether  any 
possible  interpretation  oonld  be  given  to  the  proposed  Article  in  the  form  in  which  the 
Senate  have  modified  it.  taking  all  its  parts  together,  which  would  prevent  taking  be- 
fore the  Arbitrators,  to  be  considered  by  them  in  making  their  award,  that  part  of  the 
claim  called  '*  direct  claims''  in  the  Case,  which  relates  to  the  cost  of  pursuit  and  cap- 
ture of  cruisers ;  and  you  state  that  you  must,  on  behalf  of  Her  Majesty's  Govern- 
ment, decline  to  answer  that  question  as  to  the  effect  of  the  Article  as  altered  by  the 
"Senate,  or  to  state  what  possible  construction  it  may  bear. 

I  will  here  only  interpose^  as  to  that  question,  to  say  that  the  point  was  brought  to 
your  Lordship's  attention,  in  connection  with  the  delivery  to  you  of  the  Article  as  the 
Senate  had  proposed  to  amend  it,  because  I  desired  by  the  inquiry  to  remind  von  that, 
whatever  might  become  the  form  in  which  the  article  might  ultimately  be  adopted,  it 
could  not  be  intended  to  open  any  question  in  relation  to  claims  to  the  introduction  of 
which  Her  Mi^esty's  Government  had  never  objected,  *' notwithstanding  the  doubt 
how  far  those  claims,  though  mentioned  during  the  conferences  as  direct  claims,  came 
within  the  proper  scope  of  arbitration." 

I  quote  the  language  of  your  Lordship's  note  to  me  of  the  20th  of  March  last.  The 
<}ovemment  of  the  United  States  is  of  opinion  that  the  language  of  the  Senate  can- 
not be  interpreted  to  exclude  those  claims ;  but  I  am  now  instructed  to  say  that  the 
Article,  in  whatever  form  adopted,  as  to  the  proceeding  before  the  Arbitrators  at 
'Geneva,  must  be  understood  to  prevent  only  the  presentation  of  the  claims  enumerated 
in  the  second  contention  of  Her  Majesty's  Government. 

Your  Lordship  in  this  not«  proceeds  to  inform  me  that  Her  Majesty's  Government 
are  of  opinion  that  the  definition,  as  expressed  in  the  Senate  amendment,  of  the  prin- 
ciple which  both  Governments  are  prepared  to  adopt  for  the  future  is  so  vague  that  it 
is  impossible  to  state  to  what  it  is  or  is  not  applicable,  and  they  believe  that  it  would 
only  lead  to  future  misunderstandings.  That  Her  Mi^esty's  Government  prefer  the 
Article  as  thev  had  draughted  it,  but  have  no  objection  to  accept  the  Article  in  the 
form  proposed  by  the  Senate,  with  the  substitution  of  the  words  *'  of  a  like  nature  " 
"for  the  words  '*  for  remote  or  indirect  losses,"  and  the  substitution  of  the  words  "  such 
want  of  due  diligence  on  the  part  of  a  neutral"  for  the  words  **  the  failure  to  observe 
neutral  obligations."  The  Article  would  then  run  thus :  "And  whereas  both  Govern- 
ments adopt  for  the  future  the  principle  that  claims  of  a  like  nature  should  not  be  ad- 
mitted as  the  result  of  such  a  want  of  due  diligence  on  the  part  of  a  neutral,  so  far  as 
to  declare  that  it  will  hereafter  guide  the  conduct  of  both  Governments  in  their  rela- 
tions with  each  other." 

I  hastened  last  night  to  telegraph  the  full  substance  of  all  this  communication  to 
Mr.  Fish. 

t  am  as  yet  without  any  answer  to  that  telegram,  and  without  instruction  or  infor- 
mation as  to  the  disposition  of  my  Government  to  entertain  or  consider  the  changes 
^hich  Her  Mi^jesty's  Government  propose  to  the  Senate's  amendment.  But  I  am  not 
prepared  to  believe  that  the  modification  can  be  assented  to  by  the  President.  Such 
change  of  language  would  alter  the  whole  character  of  the  agreement. 

I  cannot  permit  to  pass  unquestioned  the  expression  of  the  opinion  of  Her  Majesty's 
Government  as  to  the  vagueness  of  the  definition  of  the  prineiple  which  both  G<>vern- 
ments  are  prepared  to  adopt,  and  of  the  impossibility  of  stating  to  what  it  is  or  is  not 
-applicable,  although  in  replying  I  may  but  in  effect  repeat  what  I  said  to  you  in  an 
interview  of  the  lOth  of  this  month,  and  of  which  I  gave  you  a  memorandum  in 
writing. 

What  the  United  States  has  all  along  proposed  as  the  ground  on  which  the  two  Gov- 
ernments might  safely,  honorably,  and  consistently  meet,  is  the  establishment  of  a  rule, 
to  be  the  law  or  contract  in  the  future  between  them,  declaring  that  neither  of  them 
shall  demand  compensation  from  the  other  for  remote  or  indirect  losses  arising  out  of, 
or  being  the  result  of,  failure  in  the  observance  of  neutral  obligations.  This  rule  should 
be  the  expression  of  a  principle  to  bo  applied  to  cases  as  they  may  arise ;  and  ought 
not  to  consist  in  a  reference  to  cases  or  circumstances  which  may  or  may  not  ever  oc- 
tiur,  and  be  limited  to  those  instances,  without  application  to  other  cases  in  which  the 
damage  done  or  alleged  may  be  equally  or  farther  removed  from  the  act  of  which  it  is 
.assumed  to  be  the  result. 

They  do  not  see  that  there  is  vagueness  in  such  a  rule  or  difficulty  in  its  application 
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to  tacts,  beyond  what  may  be  said  of  any  other  principle  embodied  in  statute  or  treaty 
law. 

Consider,  my  Lord,  what  is  the  history  of  that  difference  between  oar  two  Govern- 
ments which  has  led  to  the  negotiation  for  a  supplemental  Treaty  Article. 

The  United  States  have  pat  forward  in  their  Case  at  Geneva,  for  the  consideration  of 
the  Arbitrators,  certain  claims,  to  which  the  British  Government  objects.  Great  Britain 
founds  her  objection  to  those  claims  not  mereljr  on  her  interpretation  of  the  Treaty, 
according  to  which  she  insists  they  are  inadmissible,  bat  also  on  the  ground  that  such 
claims  are,  from  their  very  character  and  nature,  such  as  ought  not  to  be  presented ; 
'^that  such  claims,''  to  use  the  emphatic  language  of  your  Lordship,  "aie  wholly  be- 
yond the  reasonable  scope  of  any  treaty  of  arbitration  whatever,  and  that  to  submit 
them  for  decision  by  the  Tribunal  would  be  a  measure  fraught  with  pernicious  conse- 
quences to  the  interests  of  all  nations  and  to  the  future  peace  of  the  world.''  That  Her 
Msjesty's  (Government  **  cannot  see  that  it  would  be  advanta^geous  to  either  country  to 
render  the  obligations  of  neutrality  so  onerous  as  they  wouM  become  if  claims  of  this 
nature  were  to  oe  treated  as  proper  subjects  of  international  arbitration." 

What  is  that  nature  of  the  claims  in  question  which  makes  them  so  objectionable  to 
Her  Majesty's  Government  f    They  are  indirect,  remote,  conseqnentiaL 

Will  yon.  then,  unite  with  us,  asks  the  Government  of  the  United  States,  in  an  agree- 
ment founaed  upon  that  principle  for  which  you  contend,  and  as  broad  as  the  principle 
itself,  *^  that  claims  for  remote  or  indirect  losses  should  not  be  admitted  as  tne  result 
of  failure  to  observe  neutral  obligations ; "  and  will  you  unite  with  us  in  a  declara- 
tion that  tbis  principle  *'  will  hereafter  ^uide  the  conduct  of  both  Governments  in  their 
relations  to  each  oiher  f"  Can  Great  Britain  continue  to  reply  that  while  she  desires  to 
make  such  a  rule,  a  rule  consistent  with  the  position  she  has  taken  against  the  whole 
class  of  remote  or  indirect  claims,  against  a  neutral,  she  must  persist  in  confining  it  in 
terms  to  only  such  peculiar  descriptions  of  that  class  of  indirect  claims  as  happen  now 
to  be  the  subject  of^contention  between  her  and  the  United  States,  and  which  partica- 
lar  kind  of  claims  may  never  have  existence  again  f  Will  it  not  seem,  if  this  be  the 
limit  of  the  agreement,  that  the  object  is  not  to  affirm  and  vindicate  an  important 
principle,  but  only  to  find  an  expedient  for  excluding  from  consideration,  or  extinguish- 
ing altogether,  certain  matters  which  are  uufortunately  now  a  present  cause  of  contro- 
versy f 

I  have  the  honor  to  be,  with  the  highest  consideration,  my  Lord,  your  Lordship's 
most  obedient  servant, 

ROBT.  C.  SCHENCK. 


[Inclottore  6  in  "So.  74.] 

Earl  Granville  to  General  Sckenck, 

FoRSiQK  Office,  London,  May  28, 1872. 
Sir:  In  reply  to  the  inquiry  contained  in  your  letter  of  this  day,  respecting  the  lim- 
itation placed  upon  the  immediate  exercise  by  Sir  Edward  Thornton  of  the  general  full 
power  to  sign  treaties  with  which  he  is  provided,  I  have  the  honor  to  acquaint  yoa 
that  while  we  are  far  from  asserting  that  the  form  of  Article  proposed  by  Her  Majesty's 
Government  is  not  capable  of  further  improvement  upon  sufficient  cause  being  shown, 
Bir  Edward  Thornton  has  no  instructions  to  use  his  full  powers,  except  in  accordance 
with  the  arrangement  we  have  proposed. 

I  have  the  honor  to  be,  sir,  your  most  obedieiit,  humble  servant, 

GRANVILLE. 


[Inclosore  7  in  No.  74.] 

Earl  Granville  to  General  Schenck, 

Foreign  Office,  London  May  28, 1872. 
Sir  :  I  have  to  acknowledge  the  receipt  of  the  letter  which  vou  have  done  me  the  honor 
to  address  to  me,  in  reply  to  my  letter  of  yesterday,  in  which  I  informed  you  that  I  had 
laid  before  the  Cabinet  the  telegraphic  dispatch  from  Mr.  Fish,  stating  the  result  of 
the  deliberations  of  the  Senate  on  the  draught  Article  submitted  by  the  President  for 
their  advice. 

As  yon  acquainted  me  to-day  that  you  had  not  received  any  reply  from  Mr.  Fish  to 
your  communication  of  my  letter,  I  think  it  better  to  defer  till  I  near  from  you  the 
view  taken  of  my  letter  by  Mr.  Fish,  before  replying  to  the  observations  contained  in 
your  letter. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

—       GRANVILLE. 
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tinclosare  8  in  No.  74.] 
Earl  Ch-anville  to  General  Sehenck, 

Foreign  Office,  London,  May  28, 1872. 

8ir:  I  think  it  desirable  at  once  to  address  to  yoa  the  following  observations,  in  ad> 
dition  to  what  is  stated  in  my  letter  of  yesterday  : 

Her  Majesty's  Government  proposed  an  Article  on  the  suggestion  of  the  American 
Government. 

That  Article  has  been  amended  by  the  Senate. 

Her  Majesty's  Government  are  not  able  to  find  for  it,  as  amended,  any  means  or 
standard  of  interpretation. 

The  words  appear  to  include  the  willfol  miscondact  of  a  neatral  as  well  as  a  failure 
from  want  of  ane  diligence. 

They  cannot  suppose  this  to  be  the  meaning  of  the  American  Government. 

Her  Majesty's  Government  hold  all  the  claims  made  by  the  United  States  for  losses 
which  were  the  direct  results  of  the  acts  of  vessels  mentioned  in  the  Treaty,  to  be 
claims  for  *'  indirect  losses  as  the  result  of  the  failure  to  observe  neutral  obligations.'^ 

Her  Majesty's  Government  hold  many  of  the  claims  for  the  losses  above  mentioned 
to  be  claims  for  losses  which  are  *'  remote  "  as  well  as  "  indirect,"  while  '^  resulting 
from  a  failure  to  observe  neutral  obligations." 

Her  Majesty's  Government  are  unable  to  signify  an  assent  to  a  form  of  Article  of 
which  they  cannot  for  themselves  discover  the  scope,  and  with  respect  to  which,  owiuff 
probably  to  the  difficulty  of  telegraphic  communication,  they  have  not  been  apprised 
of  the  meaning  which  the  American  Government  attaches  to  it,  or  of  the  reasons 
which  have  lea  to  its  being  proposed. 

K  the  Gk>vemment  of  the  United  States  think  it  desirable  to  give  the  information 
which  Her  M^esty's  Government  wish  to  receive  on  these  points,  and  also  think  that 
for  that  purpose  some  adjournment  of  the  time  of  meeting  of  the  Arbitrators  of  Ge- 
neva should  take  place,  Her  Majesty's  Government  woula  be  ready  to  agree  to  any 
suitable  proposal  for  that  purpose,  which  they  presume  could  only  be  done  by  a  short 
treaty  between  the  two  Governments. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient,, 
humble  sers'^ant. 

GRANVILLE. 


[Incksare  9  in  No.  74.] 
General  Sehenck  to  Earl  Granville. 

Legation  of  the  United  States, 

London,  May  28,  1872. 
My  Lord  :  I  received  at  8  o'clock  this  evening  your  note  of  this  date,  in  which  yon 
8Ay  you  think  it  desirable  to  address  to  me,  as  you  therein  proceed  to  do,  some  obser- 
vations in  addition  to  what  is  stated  in  your  letter  of  yesterday. 

I  shall  hasten  to-night  to  communicate  the  whole  of  this  note  by  telegraph  to  my 
Government. 

I  have  the  honor  to  be,  with  the  highest  consideration,  my  Lord,  your  Lordship's 
most  obedient  servant, 

ROBT.  C.  SCHENCK. 


No.  75. 

Oeneral  Sehenck  to  Mr,  Fish. 

[Telegram.] 

London,  May  31, 1872.    (Received  7.35  a.  m.) 
At  2.45  this  morning  Lord  Granville  sends  me  the  following,  dated 
30th: 

{Earl  Granville  to  General  Schenchl 

Sir:  I  am  unable  to  admit  the  accuracy  of  the  description  which  Mr.  Fish  has- 
given  in  the  telegraphic  message  which  you  have  communicated  to  me  to-day  of  the 
course  which  Her  Majesty's  Government  has  pursued,  or  of  the  objects  which  they  have 
had  in  view.    I  c^n  only  attribute  such  a  misunderstanding  to  the  imperfection  una- 
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^oidably  attendant  on  negotiations  by  telegraph,  which  makes  it  difficult  for  either 
party  clearly  to  understand  the  views  and  arguments  of  the  other.  This  circumstance 
«eems  to  strengthen  the  reason  for  the  suggestion  which  I  made  in  favor  of  an  adjourn- 
ment of  the  meeting  of  the  Tribunal  of  Arbitration  at  Geneva.  Her  Majesty's  Govern- 
ment have  stated  their  objections  to  the  words  proposed  by  the  Senate.  I  have  already 
informed  you  that  they  did  not  pretend  that  the  words  suggested  by  themselves  were 
incapable  of  improvement,  and  they  have  resolved  to  mase  a  suggestion  which  they 
trust  will  meet  the  views  of  both  Governments.  I  proceed  therefore  to  put  you  in  pos- 
session of  a  draught  Article,  of  which  I  inclose  a  copy,  and  which,  if  adopted  by  the 
Government  of  the  United  States,  Her  Majesty's  Government  would  be  prepared  to 
accept : 

"  Whereas  the  Government  of  Her  Britannic  Majesty  has  contended  in  the  recent 
correspondence  with  the  Govemmont  of  the  United  States  as  follows,  namely,  that 
■such  indirect  claims  as  those  for  the  national  losses  stated  in  the  Case  presented  on 
the  part  of  the  Government  of  the  United  States  to  the  Tribunal  of  Axbitratiom  at 
Geneva,  to  have  been  sustained  by  the  loss  in  the  transfer  of  the  American  commer- 
-cial  marine  to  the  British  flag,  the  enhanced  payments  of  insurance,  the  prolon^tion 
of  the  war,  and  the  addition  of  a  large  sum  to  the  eost  of  war  and  the  suppression  of 
the  rebellion— firstly,  were  not  included  in  fact  in  the  Treaty  of  Wathiuffton ;  and 
further  and  secondly,  should  not  be  admitted  in  principle  as  growing  out  oc  the  aets 
committed  by  particular  vessels  alleged  to  have  been  enabled  to  commit  depredations 
upon  the  shipping  of  a  belligerent  by  reason  of  such  a  want  of  due  diligence  in  the 
gerformanoe  of  neutral  obligations  as  that  which  is  imputed  by  the  Unit^  States  to 
'Great  Britain ;  and  whereas  the  Government  of  the  United  States  has  contended  that 
the  said  claims  were  included  in  the  Treaty ;  and  whereas  both  Governments  adopt  for 
the'  future  the  principle  that  claims  against  neutrals  for  remote  and  indirect  losses 
should  not  be  admitted  as  resulting  from  the  act  of  belligerents  which  such  belliger- 
ents may  have  been  enabled  to  commit  by  reason  of  a  want  of  due  diligence  on  the 
part  of  a  neutral  in  the  performance  of  neutral  obligations  so  far  as  to  declare  that 
this  principle  will  herearter  guide  the  conduct  of  both  Governments  in  their  relations 
with  each  other :  now,  therefore,  in  consideration  thereof,  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  consents  that  he 
will  make  no  claim  on  the  part  of  the  United  States  before  the  Tribunal  of  Arbitration 
AtGeneviw  n  rji  ^ect  of  the  several  classes  of  indirect  losses  hereinbefore  enumerated.'' 


No.  76. 
Mr.  Fish  t4)  Qeneral  ISehenek. 

[  Telegram.— Ex  tract .  ] 

WASHINGTON,  May  31, 1872.     . 

As  stated  in  a  previous  dispatch  which  you  communicated  to  Her 
Majesty's  Government,  unless  a  treaty  be  signed  and  ratified  by  this 
Government  this  day,  so  as  to  be  transmitted  to  London  by  to-morrow's 
steamer,  for  ratification  by  Her  Majesty,  it  will  not  be  possible  that  it 
become  operative  in  time  to  be  laid  before  the  Arbitrators  at  Geneva  on 
15th  June,  on  which  day  the  existing  Treaty  requires  that  the  arguments 
be  presented. 

Your  telegram  reached  me  this  morning  within  thirteen  hours  of  the 
departure  of  the  last  conveyance  by  which  a  copy  of  a  treaty  can  leave 
here  to  take  the  steamer  of  to-morrow. 

It  would  be  impossible  for  the  Senate,  within  that  time,  to  consider 
the  important  change  proposed  of  the  form  and  terms  in  which,  after 
long  deliberation,  they  have  agreed  to  advise  the  President  to  negotiate 
the  proposed  Article. 

Her  Majesty's  ministry  has  already  been  apprised  of  this. 

To  propose  a  change  of  language,  involving  a  change  of  object  and  of 
-effect,  at  this  late  period,  is  therefore  practically  to  defeat  any  agreement. 

Lord  Granville  admits  that  the  language  of  the  Article  first  proposed 
by  Her  Majesty's  Government  might  be  improved.    The  President 

Jigitized  by  V_   _.   -  ^  -  - 
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thinks  that  the  same  may  be  said  of  that  now  proposed  by  Lord  Gran- 
ville; it  appears  to  him  to  leave  a  large  class  of  very  probable  cases 
unprovided  for,  and  he  holds  that  the  result  of  bad  faith,  or  of  willful 
misconduct  toward  either  of  these  two  Governments,  will  never  be  the 
subject  of  pecuniary  compensation. 

I  have  suggested  to  Sir  Edward  Thornton  that  we  sign  the  Article  a» 
recommended  by  the  Senate,  and  thus  put  it  in  operation,  and  allow  the 
arbitration  to  proceed. 

It  is  not  believed  that  there  is  any  such  difference  of  object  between 
the  two  Gk)vemment8  in  the  definition  and  limitation  which  each  desirea 
to  place  upon  the  liability  of  a  neutral,  as  to  prevent  an  agreement  on 
the  language  in  which  to  express  it,  if  time  be  allowed  for  an  exchange 
of  views  by  some  other  means  than  the  telegraph. 

There  is  no  probability  of  a  practical  question  on  the  extent  of  that 
liability  arising  immediately. 

Glliis  Government  is  willing'at  once  to  enter  upon  negotiations  for  the 
purpose  of  ascertaining  whether  language  can  be  employed  which  shall 
more  clearly  express  the  views  which  it  is  believed  are  entertained  by 
both  parties. 

FISH. 


[From  British  Blue  Book  "North  America,"  No.  9,  (1872^)  p.  33.] 

No.  77. 

Earl  Oranville  to  Sir  E.  Thornton. 

Foreign  Office,  May  31, 1872. 
Sir  :  I  send  you  the  draught  of  a  Convention  for  adjourning  the  period 
for  the  presentation  of  the  arguments  under  the  Vth  Article  of  the 
Treaty  of  Washington,  to  be  used,  however,  by  you  only  in  case  of  the 
new  Treaty  Article  proposed  by  us  not  being  agreed  to,  and  an  adjourn- 
ment being  agreed  to,  in  which  case  you  are  authorized  to  sign  it  as  it 
is  now  sent  to  you. 
I  am,  &c., 

GRANVILLE. 


[Inclosnre  in  No.  T7.J 
Sketch  of  a  Convention, 

Her  Mi^esty  the  Queen  of  the  United  Kingdom  of  Great  BVitain  and  Ireland,  and 
the  United  States  of  America,  deeming  it  expedient  to  extend  the  time  assigned  in  the 
Vth  Article  of  the  Treaty  of  Washington^  of  the  8th  of  May,  1871,  for  the  delivery  itt 
dnplicate  to  each  of  the  Arbitrators  appointed  under  the  1st  Article  of  the  said  Treaty, 
and  to  the  Agents  of  the  respective  parties,  of  the  written  or  printed  argument,  showing 
the  points  and  referring  to  the  eviaence  upon  which  each  of  the  said  parties  respect- 
ively relies,  in  regard  to  the  matters  submitted  by  tliem  for  arbitration  under  the  (fore- 
said 1st  Article,  they  have  agreed  to  conclude  a  Convention  for  tliat  purpose,  and  have 
accordingly  named  as  their  Plenipotentiaries  : 

That  is  to  say,  &c. 

Digitized  by  VjO(>5lC 


CORRESPONDENCE    RESPECTING   GENEVA  ARBITRATION.     543^ 
Aruclb  L 

The  High  ContractiDg  Parties  acree  that  the  period  appointed  under  the  Vth  Article 
of  the  Treaty  of  Washington,  of  May  8,  1871,  for  the  delivery  in  duplicate  to  each  of 
the  Arbitrators,  and  to  the  Agents  of  the  respective  High  Contracting  Parties,  of  the 
written  or  printed  argument,  showing  the  points  and  referring  to  the  evidence  upon 
which  each  of  the  said  parties  respectively  relies,  in  regard  to  the  matters  submitted 
by  them  for  arbitration  under  the  Ist  Article  of  the  aforesaid  Treaty,  shall  not  be  in- 
sisted on,  but  that  it  shall  be  open  to  the  High  Contracting  Parties,  within  the  period 
of  three  months  from  the  date  of  the  exchange  of  the  ratifications  of  the  present  Con- 
vention, jointly  to  notify,  through  their  respective  Agents  to  the  Arbitrators,  the  day 
on  which  those  Agents  will  be  prepared  to  deliver  at  Geneva  the  said  arguments  to  the 
Arbitrators. 

Article  II. 

A  copy  of  this  Convention  shall  be  forthwith  communicated^by  th3  Agents  of  the 
High  Contracting  Parties  to  the  several  Arbitrators. 

Article  III. 

The  present  Convention  shall  be  ratified,  and  the  ratifications  exchanged  at  Lontloiv- 
within  weeks  from  the  date  thereof. 


[From  British  Blue  Book  "North  America,'^  No.  9,  (1872,)  p.  46. J 

No.  78. 

Sir  E,  TJwrnton  to  Earl  Oranville. 
[Extract.] 

Washington,  May  31, 1872.    (Received  Jane  11. )> 
I  received  a  visit  from  Mr.  Fish  early  in  the  morning  of  the  29th 
instant,  when  he  read  to  me  a  telegram  he  had  received  from  GeneraV 
Schenck,  a  copy  of  which  was  forwarded  in  yoor  telegram  of  the  28th 
instant.  » 

Mr.  Fish  said  that  he  could  not  entirely  understand  the  ground  of  your 
Lordship's  objections  to  the  supplementary  Article  as  recommended  by 
the  Senate.  He  went  on  to  say,  that  as  the  session  was  now  so  near  its- 
close,  and  as  there  was  an  immense  amount  of  business  still  to  be  got 
through,  he  believed  that  it  would  be  quite  impossible  to  obtain  an. 
Executive  Session  for  the  purpose  of  taking  into  consideration  even  so 
short  a  Treaty  as  would  be  necessary  to  agree  upon  an  adjournment  of 
the  meeting  of  the  Tribunal  of  Arbitration,  more  particularly  as  in 
transmitting  such  a  Treaty  to  the  Senate  for  its  sanction,  it  would  be 
necessary  to  state  that  the*  supplementary  Article  recently  recom- 
mended by  that  body  had  been  rejected  by  Her  Majesty's  Government,, 
and  to  accompany  that  statement  by  the  confidential  telegrams  which 
had  passed  between  General  Schenck  and  himself  upon  the  subject. 

Mr.  Fish  added,  that  even  if  such  a  Treaty  of  adjournment  were 
signed  and  ratified,  there  would  still  be  the  same  difficulty  about  making 
a  convention  as  to  the  course  which  was  to.be  pursued  with  regard  to- 
indirect  claims.  It  could  not  be  done  immediately,  and  it  would  be  a 
matter  of  great  difficulty  to  convoke  the  Senate  in  Extraordinary 
Session  during  the  summer  for  the  purpose  of  ratifying  such  a  conven- 
tion. It  could  not,  therefore,  be  submitted  to  the  Senate  till  it  met  in 
December  next,  and  it  could  not  be  foreseen  when  it  might  be  taken 
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into  consideration  j  and  it  would^  therefore,  be  very  difficult  to  decide 
until  what  date  the  meeting  of  the  Tribunal  should  be  postponed. 

It  is  at  present  difficult  to  prevent  members  of  Congress  from  avail- 
ing themselves  of  any  opportunity  to  interrupt  the  most  necessary  and 
pressing  business,  and  to  make  violent  party  speeches  in  both  Houses. 


Ko.  79. 

General  Schetick  to  Mr.  Fish. 

Ifc.  246.]  ~  Legation  of  the  United  States, 

Londouy  June  1,  1872.    (Received  June  13.) 

Sm :  I  transmit  herewith  a  copy  of  Lord  Granville's  note  to  me  of 
the  30th  May,  communicating,  on  the  part  of  Her  Majesty's  Govern- 
ment, another  amended  draught  Article,  received  at  2.45  yesterday  morn- 
ing, and  of  which,  both  note  and  amended  Article,  I  sent  you  the  full 
text  by  telegraph  early  the  same  morning. 

I  transmit  also  a  copy  of  my  note  to  Lord  Granville,  acknowledging 
»the  receipt  of  the  above-mentioned  communication,  and  informing  him 
that  I  would  immediately  telegraph  his  note  and  the  new  draught  to  you ; 
.and  a  copy  of  my  note  to  him  sent  at  midnight  last  night,  conveying  to 
him  a  copy  of  your  telegram  of  yesterday  received  at  that  hour. 

It  is  now  afternoon,  and  I  have  as  yet  heard  nothing  from  his  Lord- 
;ship  in  answer,  or  in  relation,  to  that  telegram. 

1  have  the  honor  to'be,  sir,  your  obedient  servant, 

ROBT.  C.  SCHENCK. 


[Inclosnie  1  in  Xo.  79.] 
General  Schenck  to  Earl  Crranvilh. 

58  Gkkat  Cumberland  Pj^ce,  Hyde  Park,  W., 
Friday,  2.45  a.  m.,  May  31,  1872. 
My  Lord  :  I  have  just  been  called  from  my  bed  to  receive  your  note,  dated  the 
•  30th,  putting  me  in  possession  of  another  form  of  a  draught  Article  which  Her 
Mfigesty's  Government  would  be  prepared  to  accept  if  adopted  by  the  Government  of 
the  United  States. 

I  wiU  hasten  to  communicate  your  note  and  the  draught  to  Mr.  Fish  by  telegraph, 
so  that  they  may  reach  Washington  at  the  earliest  possible  hour  for  consideration 
there. 
I  am,  my  Lord,  with  the  highest  consideration,  your  Lordship's  most  obedient  servant, 

ROBT.  C.  SCHENCK. 


[Inclo&ure  2  in  Xo,  7r.] 
Geneial  Scher.c\  to  Earl  Graiville. 

58  Great  Cumberland  Place, 

May  31,  1872,  midniphi. 
My  Lord:  I  have  just  received  from  Mr.  Fish  a  telegraphic  dispatch,- of  which  I 
hasten  to  communicat  >  to  you  the  inclosed  cop  v. 

I  have  the  honor  to  be,  my  Lord,  with  the  highest  consideration,  your  Lordship's  most 
^obedient  servant, 

ROBT.X.  SCHENCK. 
Digitized  by  V:   _   _      __ 
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No.  80. 

Mr.  Fish  to  General  Schencl', 

[  Tele  t;  ram.] 

Washington,  June  1,  1872. 

The  fifth  Article  of  the  Treaty  requires  the  written  arguments  to  be 
presented  by  the  15th  June. 

The  adjournment  of  the  Tribunal  without  amending  that  Article 
would,  as  we  are  advised,  practically  amount  to  a  discontinuance,  and 
that  Article  can  be  amended  only  by  a  new  treaty. 

The  opinion  attributed  to  me  regarding  the  Senate  Article  is  very  in- 
correctly represented. 

FISH. 


No.  81. 

General  Scheiiclc  to  Mr.  Fish. 

[Telegi'am.] 

London,  Jn7ie  1, 1872.    (Received  3.50  p.  m.) 

Your  telegram  of  yesterday  was  received  at  midnight,  and  imme- 
diately communicated  to  Lord  CTranville,  who  has  just  sent  me  an  answer 
as  follows : 

I  Earl  Granville  to  General  Schenck,'] 

Siu :  In  reply  to  tlie  communication  which  I  received  from  you  this  morning,  I  beg 
to  inform  yon  that  Her  Majesty's  Government  hold  that  by  the  Article  adopted  by  the 
Senate,  cases  of  bad  faith  and  willful  misconduct  are  brought  within  the  scope  of  the 
l>roposed  agreement,  which  deals  with  pecuniary  compensation.  It  appears  to  be  the 
view  of  the  Government  of  the  United  States  that  such  cases  are  not  a  fit  subject  of 
pecuniary  compensation,  and  I  am  informed  by  Sir  Edward  Thornton  that  Mr.  Fish  is 
of  opinion  that  the  Article  adopted  by  the  Senate  is  capable  of  improvement.  The 
President  thinks  that  the  Article  last  proposed  by  Her  Majesty's  Government  is  also 
capable  of  improvement.  The  American  Government  state  that  "  it  is  not  believed 
that  there  is  any  such  difference  of  object  between  the  two  Governments  in  the  detini- 
tion  and  limitation  which  each  desires  to  place  upon  the  liability  of  a  neutral  as  to 
prevent  an  agreement  on  the  language  in  which  to  express  it  if  time  be  aUowed  for 
the  exchange  of  views  by  some  other  means  than  the  telegraph."  The  British  Govern- 
ment must  decline  to  sign  a  treaty  which  is  not  in  conformity  with  their  views,  and 
which  does  not  express  the  principles  which  the  American  Government  believes  to  be 
entertained  by  both  parties  to  the  negotiation,  and  which,  immediately  after  being 
signed,  would  become  the  subject  of  negotiation  with  a  view  to  its  alteration.  In  this 
position  they  repeat  their  readiness  to  extend  the  time  allowed  for  the  Arbitrators  to 
meet  at  Geneva,  and  they  have,  as  yon  are  aware,  provided  Sir  Edward  Thornton  with 
full  powers  to  sign  a  treaty  for  this  purpose,  or  they  are  willing  to  concur  in  a  joi  nt 
application  to  the  Tribunal  of  Arbitration  at  once  to  adjourn  tue  proceedings  or  t  he 
Arbitration,  which  they  are  advised  it  is  within  the  competence  of  the  Arbitrators  to 
do  upon  such  an  application  without  a  fresh  treatv. 

SCHENCK. 

^  ^—11  Digitized  by  GoOglC 
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:^;ro.  82. 

Mr.  Fkh  to  General  Schencl: 
[Telegram.] 

Washington,  June  2, 1872. 
Although  by  a  literal  construction  of  the  Senate  Article,  cases  of  bad 
faith  or  willful  misconduct  may  be  held  to  be  within  its  scope,  it  is  in- 
conceivable that  such  cases  can  ever  be  the  subject  of  diplomatic  corre- 
spondence with  a  view  to  pecuniary  compensation  between  two  Powers 
such  as  those  now  concerned. 

FISH. 


No.  ^. 
General  Schenck  to  Mr,  Fish. 
LTelegram.] 

London,  June  2, 1872.  (Received  1.20  o'clock.) 
Your  telegram  of  yesterday  just  received.  I  will  communicate  it  to 
Lord  Granville  to-morrow.  Must  I  say  it  is  final  ?  They  hold  here  that 
after  the  Arbitrators  have  received  the  arguments  from  the  Agents  on 
the  15th  they  may  adjourn  for  a  time,  and  would  doubtless  do  so  on 
joint  request  of  the  two  Governments;  that  the  power  to  adjourn  is  in- 
cident to  the  character  of  the  Tribunal,  reference  being  had  only  to  the 
seventh  Article  of  the  Treaty,  which  requires  a  decision  to  be  made,  if 
possible,  in  three  months.  In  this  view  I  certainly  concur,  but  have  not 
expressed  my  opinion  to  any  one.  If  the  ministry  were  to  enter  into 
any  such  arrangement,  putting  in  their  argument  and  trusting  to  the 
chance  of  negotiating  a  supplementary  Article  afterwards,  they  must 
expect  denunciation  in  Parliament;  but  that  would  be  their  concern, 
not  ours.  I  heard  from  Davis  last  week  that  our  argument  would  be 
ready  by  the  15th,  and  Lord  Granville  told  me  theirs  would  be. 

SCHENCK. 


ITo.  84. 
Mr.  Fish  to  General  Scliench 
[Telegram.] 

Washington,  Jui^  2, 1872. 
Confidential.  We  concur  in  the  opinion  that  the  Arbitrators  have  the 
power  to  adjourn  either  on  their  own  motion  or  on  the  motion  of  either 
l)arty. 

If  the  arguments  be  put  in  on  both  sides  on  15th,  and  Great  Britain 
move  for  an  aijournment,  this  Government  will  concur. 

^        FJSH. 

Digitized  by  VjOOQIC 
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]No.  85. 

General  Schenck  to  Mr.  Fkh. 

[Telegram.] 
London,  June  3, 1872.    (Received  11.25  p.  lu.) 

I  found  this  morniDg  I  had  partly  misunderstood  Lord  Granville. 

Her  Majesty's  Government  are  of  opinion  that  the  Arbitrators  must 
meet  on  the  15th,  but  that  it  is  not  necessary  for  the  Agents  to  present 
the  arguments  at  that  time.  Such  delivery  of  arguments  they  think 
™5*y»  by  joint  agreement,  be  postponed.  This  conclusion  was  under 
advice  of  Sir  Roundell  Palmer.  I  asked  Lord  Granville  if  he  would 
consider  this  point  again  when  in  Cabinet  to  day,  and  tell  me  how  they 
thought  the  parties  could  proceed  under  the  fifth  Article  without  such 
delivery  of  arguments.  It  seemed  to  me  that  the  Arbitrators  need  not 
necessarily  assemble  then  any  more  than  they  did  to  receive  the  Counter 
Cases.  Perhaps,  however,  the  parties  might,  by  mutual  agreement, 
waive  the  presentation  of  arguments  at  that  date,  being  a  matter  which 
related  not  to  the  Arbitrators,  but  to  a  duty  to  be  performed  by  their 
own  Agents. 

He  has  just  sent  me  the  following  communication  : 

{^Earl  Granrille  to  General  Schcnch"} 

Sir:  In  reply  to  the  qnestion  which  yon  put  to  me  this  morning,  I  have  to  state  to 
yoQ  that  Her  Majesty's  Government  consider  that  the  Arbitrators  mnst  no  doubt  meet 
on  the  ir>th  uf  June,  but  the  fifth  Article  of  the  Treaty,  though  it  contemplates  the 
delivery  of  written  arguments  on  that  day,  does  not  make  the  further  prosecution  of 
the  arbitration  impossible,  if  on  that  day  neither  party  presents  any  written  argument . 
The  Arbitrators  have  full  power  to  adjourn,  and  they  have  also  full  power  to  call,  after 
the  15th,  for  any  further  statements  or  arguments,  written  or  oral,  from  time  to  time 
as  they  may  think  fit.  If,  therefore,  both  parties  agree  not  to  present  any  argument 
till  a  later  day  than  the  15th,  requesting  the  Arbitrators  to  adjourn,  and  if  the  Arbi- 
trators should,  on  any  day  to  which  they  may  have  a4journed,  accept  the  argument 
which  both  parties  may  then  wish  to  tender  to  them,  this  will  be  quite  within  their 
power. 

SCHENCK. 


No.  SG. 

Mr.  Fish  to  General  Schenck. 

No.  216.]  Department  of  State, 

Wa^hingtoUj  June  3, 1872. 

Sir  :  Your  dispatch  No.  233  of  the  18th  ultimo,  inclosing  copy  of 
supplement  to  the  London  Gazette  of  the  day  previous,  has  been  received. 
This  copy  of  the  Gazette  brings  to  the  Department  the  first  notice  it  has 
had  of  Earl  Granville's  note  of  the  13th  ultimo,  which  probably  appeared 
in  print,  submitted  to  the  British  public,  long  before  it  reached  Sir 
Edward  Thornton,  to  whom  it  purports  to  be  addressed. 

The  avowed  purpose  of  Earl  Granville's  note  is  to  notify  Sir  Edward 
Thornton  that  Her  Mtyesty's  Government  have  refrained  from  continu- 
ing "an  argumentative  discussion  with  the  Government  of  the  United 
States,  upon  the  scope  and  intention  of  the  Articles  in  the  Treaty  of 
Washington,  relating  to  the  Arbitration  on  the  *  Alabama  claims :'"  and 
to  put  him  in  possession  of  the  views  of  that  Government,  with  reference 

SCHENCK. 
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to  some  passjiijes  which  occur  ia  my  note  to  you  of  the  IGth  of  April. 
Of  course  it  will  not  be  assumed  that  the  object  of  its  publication  in 
Great  Britain,  in  advance  of  its  possible  receipt  by  the  gentleman  for 
whose  instruction  it  was  written,  liad  any  connection  with  the  influenc- 
ing of  public  opinion  in  Europe,  or  near  the  expected  scene  of  the 
Oeneva  Tribunal. 

It  never  was  the  desire  of  this  Government  to  open,  much  less  to 
prolong,  discussion  with  her  Afajest^'s  Government  upon  the  scope  and 
intention  of  the  Articles  in  the  Treaty  of  Washington  relating  to  the  Arbi- 
tration on  the  Alabama  claims.  The  Government  of  the  United  States 
hoped,  as  it  had  reason  to  believe,  that  before  the  august  Tribunal,  appoint- 
ed in  accordance  with  the  terms  of  the  Treaty  of  Washington  to  "  examine 
and  decide"  upon  the  matters  in  dispute  between  the  United  States  and 
Great  Britain,  and  designated  as  the  ''Alabama  claims,"  the  Treaty  would 
be  its  own  interpreter.  Resting  upon  this  most  reasonable  conviction, 
it  has  been  the  earnest  wish  of  the  President  (a  wish  often  expressed 
in  the  correspondence  of  this  Department  on  the  subject)  to  remit  all 
discussion  as  to  the  scope  and  meaning  of  the  Treaty  to  that  Tribunal. 
Had  this  feeling  been  reciprocated  by  Her  Majesty's  Government,  the 
discussion  which  has  occurred  between  the  two  Governments  upon  the 
true  meaning  of  the  Treaty  might  have  been  in  a  great  measure  avoided. 
Upon  the  present  point  of  contention  between  this  Government  and  that 
of  Great  Britain,  namely,  whether  the  claims  for  "  national  losses  "  popu- 
larly denominated  "indirect  damages,"  are  by  the  terms  of  the  Treaty 
fairly  within  the  province  for  the  consideration  and  decision  of  the 
Geneva  Tribunal,  the  United  States  it  is  believed  will  lose  nothing  by 
the  fullest  discussion  of  the  question. 

In  my  note  to  you  of  the  16th  of  April,  I  had  occasion  to  say,  "It  is 
dilficult  to  reconcile  the  elaborate  line  of  argument  put  forward  by  Earl 
Granville  to  show  a  waiver  of  claims  for  indirect  losses,  with  the  idea 
that  at  the  outset  of  the  negotiations  Her  Majesty's  Government  did  not 
consider  the  matter  of  public  or  national  injuries  as  the  basis  of  an  out 
standing  claim  against  Great  Britain,  on  the  part  of  the  United  States.'; . 
His  Lordship's  instruction  of  the  13th  ultimo,  now  before  me,  does  not 
serve  to  lessen,  much  less  to  remove,  the  diflBculty  thus  suggested.  In 
this  instruction  Earl  Granville,  with  great  skill  and  ingenuity,  recapitu- 
lates the  previous  arguments  on  the  question,  and  arranges,  with  in- 
finite care,  the  facts  upon  which  he  desires  that  the  propositions  ad- 
vanced by  Her  Majesty's  Government  should  rest.  Pavssing  over  a 
certain  tone  of  criticism,  which  may  with  propriety  be  ascribed  to  the 
pressure  of  public  business  upon  his  Lordship  at  the  present  moment,  I 
proceed  to  notice  some  statements  in  his  Lordship's  note,  from  which  he 
draws  inferences  in  my  opinion  w^holly  unwarranted  by  the  premises. 
I  do  this  that  you  may  be  put  in  possession,  not  only  of  all  new  facts  on 
the  subject,  but  also  of  the  views  of  this  Government,  in  order  that  you 
may  be  able  to  make  such  use  of  them  in  your  future  intercourse  on  this 
subject  with  Her  Majesty's  Government  as  the  occasion  may  demand. 

Speaking  of  the  allusion  in  ray  instruction  of  the  16th  of  April  to 
Earl  Russell's  dispatch  of  March  27, 1863,  to  Lord  Lyons,  Earl  Gran- 
ville says:  "Mr.  Fish  omits  the  words  *  of  which  the  Confederate  loan  is 
an  additional  proof;'  which,  taken  with  the  context,  shows  that  Mr.  Adams 
was  then  speaking  not  of  the  case  of  the  ^Alabama,'  but  of  the  assist- 
ance in  money  and  materials,  which  he  considered  was  improperly  ren- 
dered to  the  Confederate  States  by  blockade-running  and  the  cotton  loan.'' 
It  is  true  that  those  words  were  omitted;  there  was  no  reason  why  they 
should  have  been  quoted ;  they  refer  to  some  other  and  additional  proof 
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of  the  couspiracy  which  Mr.  Adams  was  pointing  out,  as  tending  to 
bring  on  a  war  with  a  view  to  aid  the  Confederate  cause.  My  object 
was  not  to  fortify  what  Mr.  Adams  had  said,  but  to  show  that  he  had 
notified  to  Great  Britain  that  her  conduct  was  aiding  the  Confederate 
cause;  with  or  without  the  omitted  words  the  extract  establishes  tlfe 
notice.  The  cumulative  evidence  which  they  afford  of  the  conspiraey 
that  Mr.  Ailams  notified  to  Lord  Russell  is  unimportant  to  the  notice 
given.  The  suggestion  of  the  omission  seems  to  be  an  ingenious  avoid- 
ance of  a  material  issue  in  the  case  by  raising  another  of  uo  possible 
significance. 

But  in  this  connection  it  is  difficult  to  imagine  by  what  process  of 
divination  Lord  Granville  assumes  that  Mr.  Adams  was  speaking  with 
reference  to  blockade-running,  which  is  not  eveu  alluded  to  in  Lord 
Russell's  uote,  and  seems  to  be  an  interpolation  wholly  unsustained  by 
the  narrative  of  Lord  Russell,  whose  general  amiability  of  character 
and  friendship  for  the  United  States  have  never  yet  subjected  him  to 
the  suspicion  of  withholding  anything  that  might  be  used  to  their  dis- 
advantage or  discredit.  A  perusal  of  Lord  Russell's  note  (which  is 
jippended  hfereto,  copied  from  the  British  Blue  Book,  North  America, 
No.  1,  1864,  p.  2)  shows  the  main  object  of  the  interview  which  Mr. 
Adams  had  sought  with  Lord  Russell  to  have  been  the  presentation  of 
a  dispatch  of  Mr.  Seward,  complaining  of  the  fitting  out  and  the  depreda- 
tions of  the  '^Alabama"  and  the  "  Oreto,"  and  other  cruisers,  to  which  the 
conversation  was  mainly  confined.  These  things  Mr.  Adams  thought 
made  manifest  a  conspiracy,  of  which  the  "  Confederate  loan  was  an 
additional  proof,"  and  he  thus  brought  the  existence  of  a  conspiracy 
with  a  view  to  prolonging  the  war  to  the  notice  of  the  British  Govern- 
ment. 

I  appeal  to  Lord  Russell's  uote  to  determine  whether,  as  I  supposed, 
and  as  Lord  Granville  denies,  Mr.  Adams  referred  to  the  "Alabama" 
as  among  the  causes  tending  to  produce  the  exasperation  which  might 
lead  to  a  war  "  with  the  view  to  aid  the  Confederate  cause,^  and  whether, 
as  Lord  Granville  asserts,  and  I  doubt,  Mr.  Adams  was  speaking  of 
"  blockade-running.'' 

If  (as  I  think  that  Lord  Russell's  uote  establishes)  the  ^Alabama" 
and  other  cruisers  were  the  subject  of  the  conversation,  there  was  no  occa- 
sion on  my  part  to  adduce  the  Confederate  loan  as  "  additional  proof." 
The  fact  that  it  is  mentioned  as  ''  additional  proof"  shows  that  it  was  not 
the  main  proof  of  which  Mr.  Adams  had  been  speaking.  Lord  Gran- 
ville has  unhappily  misconceived  the  subject  which  formed  the  leading 
to])ic  of  the  interview  between  Mr.  Adams  and  Lord  Russell. 

The  depredations  of  the  cruisers  afloat,  the  continued  building  of  ships 
for  the  Confederates  in  British  ports,  the  manning  those  ships  with 
British  sailors,  and  the  unconcealed  desire  on  the  part  of  the  conspira- 
tors for  the  success  of  the  Confederates,  and  for  a  monopoly  of  the  trade 
of  the  Southern  States :  this,  in  the  estimation  of  Mr.  Adams,  was  the 
evidence  of  the  existence  of  the  conspiracy  of  which  the  Confederat-e 
loan  was  incidentally  referred  to  as  "  additional  proof." 

Earl  Granville  n)entions  that  the  dispatch  of  the  lith  of  February, 
186G,  and  that  of  2d  May,  18G7,  both  from  Mr.  Seward  to  Mr.  Adams, 
were  neither  of  them  communicated  to  Her  Majesty's  Government.  If 
his  Lordship  means  that  these  notes  were  not  officially  communicated  to 
his  Government  at  the  time  of  their  date,  he  is  unquestionably  right, 
but  then  he  controverts  what  was  not  alleged.  I  had  said  "  the  official 
correspondence  of  this  Government  which  was  published  and  is  within 
the  knowledge  of  Her  Majesty's  Government ;"  this  Lord  Granville  does 
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not  deny,  and  this  I  re-assert.  A  volume  containing  the  notes  referred 
to  was  placed  in  the  possession  of  the  British  Joint  Commissioners,  and 
was  again  formally  delivered  to  the  Agent  of  Her  Majesty,  at  Geneva, 
in  December  last.  Lord  Granville  himself  more  than  once  quotes  from 
it,  thus  establishing  what  I  have  asserted,  that  the  contents  of  that 
volume  were  within  the  knowledge  of  Her  Majesty's  Government. 

Lord  Granville  refers  to  a  dispatch  to  Mr.  Seward,  dated  17th  Feb- 
ruary, 1869,  in  which  Mr.  Eeverdy  Johnson  reviews  the  objections 
made  in  the  United  States  to  the  Convention  negotiated  by  him.  His 
Lordship  makes  a  long  extract  from  this  dispatch,  referring  to  '*  page 
767  ^  as  that  on  which  it  appears.  The  two  dispatches  which  he  had 
intimated  had  not  been  communicated  to  Her  Majesty's  Government, 
appear  in  the  same  volume  from  which  he  thus  quotes,  the  one  at  page 
628,  the  other  at  page  673. 

At  the  conclusion  of  this  extract  his  Lordship  proceeds :  *'  If  Mr. 
Johnson  was  mistaken  in  the  view  thus  decidedly  expressed,  it  might 
be  expected  that  some  notice  would  have  been  taken  of  so  important 
an  el-ror." 

When  it  is  remembered  that  the  Convention  of  which  Mr.  Johnson 
was  then  8i)eaking,  and  in  the  negotiation  of  which  he  had  acted  so 
prominent  a  part, was  rejected  by  the  Senate  of  the  United  States,  a  branch 
of  the  treaty-making  power  of  this  Government,  it  can  8cai*cely  be  said, 
even  with  jilausibility,  that  Mr.  Johnson's  expression  of  his  own  views, 
in  the  dispatch  from  which  Earl  Granville  quotes  so  liberally,  was  allowed 
to  pass  unnoticed  by  this  Government.  The  vote  of  the  Senate  is  un- 
derstood to  have  shown  only  one  member  who,  from  whatever  cause, 
approved  Mr.  Beverdy  Johnson's  Treaty.  The  inference  may  be  fairly 
drawn  that  no  other  Senator  shared  Mr.  Johnson's  views. 

The  opinion  obtained  somewhat  extensively,  in  this  country  at  least, 
that  the  Senate  of  the  United  States  did  take  a  somewhat  decided  notice 
of  the  Treaty,  and  that  in  rejecting  the  Treaty  itself,  as  the  Senate  did, 
it  swept  away  all  the  reasoning  and  argument  in  its  defense,  which 
thenceforth  needed  no  further  notice.  But  however  this  may  be,  the  dis- 
patch which  Earl  Granville  quotes  establishes  the  fact  that,  at  its  date, 
the  claims  which  Her  Majesty's  Government  employs  Mr.  Johnson's  dis- 
patch to  controvert  had  been  advanced.  Historically,  therefore,  they 
were  then  known.  The  date  of  this  dispatch  is  more  that  two  years 
before  the  meeting  of  the  Joint  High  Commission.  The  citation  of  this 
dispatch  by  Her  Majesty's  Government  would  seem  to  bring  to  it  a 
knowledge  of  the  existence  of  these  claims  anterior  to  the  meeting  of  the 
Joint  High  Commission,  although  we  have  elsewhere  been  told  that  their 
presentation  to  that  Commission  was  a  surprise. 

Soon  after  the  reception  of  this  dispatch  of  Mr.  Johnson's  by  his  Gov- 
ernment, he  ceased  to  be  its  representative  at  the  Court  of  St.  Jame^ 
Those  who  know  Mr.  Johnson's  social  and  genial  qualities  will  not  be 
surprised  to  find  that  Lord  Gnanville,  not  content  with  citing  his  official 
dispatch  in  explanation  of  the  conversation,  proceeds  to  cite  in  defense 
of  the  British  side  of  the  question,  a  professional  letter  of  Mr.  Johnson, 
written  several  months  after  his  retirement  from  public  life. 

In  an  instruction  from  this  Department  to  Mr.  Motley,  (Mr.  Johnson's 
successor  as  the  representative  of  this  Government,)  dated  May  15, 1869, 
informing  him  of  the  then  recent  action  of  the  Senateof  the  United  States, 
on  what  was  familiarly  known  as  the  "  Johnson-Clarendon  Treaty,"  the 
viewsof  this  Government  are  thus  expressed  inrelation  to  the  claimsof  the 
United  States  against  theBritish  Government:  '•  Upon  one  point  the  Pres- 
ident and  the  Senate  and  the  overwhelming  mass  of  the  people  are  con- 
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viiiced,  iiamelj',  that  the  Convention,  from  its  character  and  terms,  or 
from  the  time  of  its  negotiation,  or  from  the  circumstances  attending 
its  negotiation,  would  not  have  removed  the  sense  of  existing  griev- 
ance, would  not  have  afforded  real,  substantial  satisfaction  to  the  peo- 
ple, would  not  have  proved  a  liearty,  cordial  settlement  of  pending 
questions,  but  would  have  left  a  feeling  of  dissatisfaction,  inconsistent 
with  tlte  relations  which  the  President  desires  to  have  firmly  established 
between  two  great  nations  of  common  origin,  common  language,  common 
literature,  common  interests  and  objects  in  the  advancement  of  the  civ- 
ilization of  the  age." 

The  aetiou  of  the  United  States  Senate,  as  above  shown,  and  the 
expression  just  quoted  from  my  dispatch  of  May  15, 1869,  to  Mr.  Mot- 
ley, furnish  a  correct  history  of  the  attitude  of  the  Government  of  the 
United  States  in  relation  to  the  whole  subject,  at  a  time  Contemporane- 
ous with  the  expression  of  Mr.  Johnson  upon  which  Earl  Granville 
places  so  much  reliance.  The  support  which  Her  Majesty's  Govern- 
ment can  derive  from  Mr.  Johnson's  dispatch  seems  to  me  very  slender. 

To  show  that  the  United  States  continued  to  maintain  this  position 
jn  relation  to  the  claims,  it  may  not  be  out  of  place  to  call  your  atten- 
tion to  the  language  of  my  instruction  to  Mr.  Motley  of  September  25, 
1869,  in  which  occurs  the  following  expression  of  the  views  then  enter- 
tained by  this  Government :  "The  President  is  not  yet  prepared  to  pro- 
nounce on  the  question  of  indemnities  which  he  thinks  due  by  Great 
Britaiii  to  individual  citizens  of  the  United  States,  for  the  destruction 
of  their  property  by  rebel  cruisers  fitted  out  in  the  ports  of  Great  Brit- 
ain. Nor  is  he  now  prepared  to  speak  of  the  reparation  which  he  thinks 
due  by  the  British  Government  for  the  larger  account  of  the  vast  na- 
tional injuries  it  has  indicted  on  the  United  States.  Nor  does  he  at- 
tempt now  to  measure  the  relative  effect  of  the  various  causes  of  injury, 
as  whether  by  untimely  recognition  of  belligerency,  by  suffering  the  fit- 
ting out  of  rebel  cruisers,  or  by  the  supply  of  ships,  arms,  and  munitions 
of  war  to  the  Confederates,  or  otherwise  in  whatever  manner.  ♦  *  ♦ 
All  these  are  subjects  of  future  consideration,  which,  when  the  time 
for  action  shall  arrive,  the  President  will  consider,''  &c.  It  seems  strange 
that  this  language  should  have  failed  to  make  evident  the  existence  of 
a  serious  complaint  on  the  part  of  this  Government  on  account  of  the 
national  losses  and  injuries  consequent  upon  the  increased  rates  of  in- 
surance, the  transfer  of  the  merchant  marine  of  the  United  States  to 
Great  Britain,  and  the  increased  expenditure  caused  by  the  prolonga- 
tion of  the  war  for  the  suppression  of  the  rebellion. 

That  the  idea  of  a  claim  on  the  part  of  the  United  States  for  indirect 
damages  for  national  losses  was  even  then  neither  new  nor  obscure  in 
the  minds  of  eminent  British  statesmen,  I  need  but  refer  again  to  the 
opinions  expressed  by  Lord  Cairns  and  Professor  Bernard,  quoted  in 
my  note  of  the  16th  of  April.  I  see  no  reason  to  qualify  what  I  then 
found  occasion  to  say :  "At  every  stage,  therefore,  of  the  proceedings, 
from  November,  1862,  when  Mr.  Adams  *  solicited  redress  for  the  national 
injuries  sustained,'  to  the  date  of  the  Treaty,  this  Government  has  kept 
before  that  of  Great  Britain  her  assertion  of  the  liability  of  the  latter 
for  what  are  now  termed  the  indirect  injuries."  Earl  Granville  surely 
cannot  dismiss  the  uninterrupted! -and  consistent  assertion  of  the  claims 
of  the  United  States  against  Great  Britain  for  national  losses  suffered 
by  the  former,  in  consequence  of  a  disregard  of  national  obligations  by 
the  latter. 

It  remains  to  notice  one  other  passage  in  the  dispatch  of  Earl  Gran- 
ville, alluding  to  my  reference,  in  the  note  of  the  I6th  of  April,  to  the 
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work  of  Professor  Bernard.  His  Lordship  says :  "Still  less  cau  they 
(Her  Majesty's  Government)  admit  that  because  Mr.  Bernard,  in  the 
14th  chapter  of  his  work,  gave  certain  extracts  from  Mr.  Fish's  dis- 
patch, under  the  head  of  'Alabama  claims,'  that  dispatch  became  the 
standard  by  which  the  claims  known  as  Alabama  claims  were  to  be 
measured." 

Here  again  his  Lordship  repels  what  was  not  proposed.  Mr.  Bernard 
was  quot^  to  show  that  Her  Majesty's  Government  entered  upon  the 
negotiation  of  the  Alabama  question  with  a  knowledge  of  the  existence 
of  the  claims  of  the  United  States  for  indirect  losses.  There  was  no 
suggestion  that  the  dispatch  which  Mr.  Bernard  quoted  was  to  be  a 
standard  of  measure,  but  that  the  fact  of  quoting  by  Mr.  Bernard 
showed  knowledge  on  his  part  of  the  existence  and  nature  of  claims 
which  elsewhere  was  denied.  His  Lordship  then  proceeds :  "  It  hap- 
pens, moreover,  that  in  the  extracts  given  by  Mr.  Bernard,  in  the  chap- 
ter to  which  Mr.  Fish  refers,  the  three  passages  cited  by  Mr.  Fish  in 
his  present  dispatch  as  relating  to  indirect  injuries  and  national  losses 
are  omitted." 

I  am  bound  to  suppose  that  the  repeated  apparent  denial  of  what  was 
not  asserted  is  the  result  or  consequence  of  the  haste  in  which  his  Lord- 
ship's note  was  given  to  the  press.  In  my  dispatch  to  you  I  had  not 
said  that  the  passages  cited  by  me  were  among  the  extracts  given  by 
Mr.  Bernard  "in  the  chapter"  to  which  I  referred.  My  language  was, 
"/»  this  work  he  summarizes  an  instruction,''  &c.  I  have,  thecefore,  to 
repeat  what  t  said,  namely,  that  the, passages  cited  by  me  appear  in 
Professor  Bernard's  work:  and  I  must  direct  your  attention  to  the  fact 
that,  while  Lord  Granville  denies  (what  was  not  asserted)  that  these 
passages  do  not  appear  in  a  certain  chapter,  he  does  not  deny  (what- 
ever may  be  the  impression  casually  produced  by  his  language)  what  I 
asserted,  namely,  that  the  passages  do  appear  m  Professor  Bernard's 
work.    I  refer  to  pages  492  and  493,  where  they  will  be  found. 

Eeferring  to  a  former  dispatch  of  mine,  Lord  Granville  thinks  that  it 
is  apparent  that  the  "  vast  national  injuries"  presented  in  it  are  ascribed 
to  other  causes  than  the  acts  committed  by  the  Confederate  cruisers,  and 
among  other  extracts  from  the  dispatches  he  quotes  me  as  saying,  "  nor 
does  he  (the  President)  attempt  now  to  measure  the  relative  effect  of 
the  various  causes  of  injury,  a«  whether  by  untimely  recognition  or 
belligerency,  by  suffering  the  fitting  out  of  rebel  cruisers,  or  by  the 
supply  of  ships,  arms,  and  munitions  of  war  to  the  Oonfederates,  or  oth- 
erwise in  whatever  manner."  With  regard  to  the  interview  of  Mr. 
Adams  with  Lord  Itussell,  in  March,  1863,  the  statement  by  the  latter 
that  the  former  had  referred  to  the  Oonfedjerate  loan  as  "additional 
proof"  of  what  Mr.  Adams  had  alleged  to  exist,  has  been  advanced  to 
prove  that  Mr.  Adams  was  not  speaking  of  the  subject  which  he  sought 
the  interview  to  discuss,  but  of  something  of  which  neither  he  nor  Lord 
Kussell  made  any  mention.  Here  the  argument  appears  to  be  of  the 
same  nature,  that  because  some  "additional"  causes  of  complaint  other 
than  those  put  forward  before  the  Joint  High  Commission,  and  before 
the  Arbitrators  at  Geneva,  have  been  advanced  in  some  correspondence 
on  the  part  of  this  Government,  that  a  certain  class  of  claims  are  not 
included  under  the  head  of  "Alabama  claims." 

Lord  Granville  says,  "  Mr.  Fish  gives  as  a  reason  for  no  claims  for 
national  losses  having  been  'defined'  or  'formulated,'  that  Lord  Russell 
objected  in  July,  1863,  to  any  claims  being  put  forward." 

A  reference  to  my  dispatch  to  you  of  the  16th  of  April  last  shows 
me  as  giving  a  different  reason.    I  said,  "  During  the  war  these  claims 
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were  coutiDually  arisiug  and  increasing,  and  could  not  then  be  defined, 
and  the  time  for  forofiulating  them  would  not  arise  until  a  willingness  to 
enter  upon  their  consideration  arose."  Lord  Russell's  objections  were 
mentioned,  it  is  tru^,  in  addition  to  the  reason  above  quoted,  but 
although  "  additional,''  they  are  not  therefore  exclusive. 

The  communications  which  the  British  High  Commissioners  may 
have  made  to  their  Government,  either  pending  the  negotiation  or  since, 
can  scarcely  be  urged  with  seriousness  upon  this  Government  for  ac- 
ceptance in  the  construction  of  the  Treaty.  One  of  those  gentlemen  is 
reported  as  saying  recently  *'that  we,  the  (British)  Commissioners,  were 
distinctly  responsible  for  having  represented  to  the  Government  that 
we  (they)  understood  a  promise  to  be  given  that  these  claims  were  not 
to  be  put  forward,  and  were  not  to  be  submitted  to  arbitration."  He 
does  not  say  by  whom,  on  what  occasion,  or  in  what  manner,  such 
promise  was  made.  He  involves  all  his  colleagues  in  the  representation 
made  to  their  Government,  that  such  promise  had  been  made.  But  this 
seeking  aliunde^  outside  of  the  Treaty  and  of  the  Protocol,  to  estab- 
lish a  meaning  or  to  explain  its  terms,  has  had  the  effect,  which  the 
honorable  baronet  who  made  the  declaration  anticipated,  to  raise  "  a 
personal  question,"  and  I  cannot  allow  this  reference  made  by  Lord 
Granville  to  the  information  furnished  to  Her  Majesty's  Government  by 
Her  High  Commissioners  to  pass  without  alluding  to  the  representation 
which  Sir  Stafford  Northcote  (one  of  those  Commissioners)  says  that 
the  commissioners  are  responsible  for  having  made  to  their  Government. 

In  justice  to  myself  and  my  colleagues  on  the  American  side  of  the 
Commission,  I  must  take  this  occasion  (the  first  that  has  presented  itself 
since  1  have  seen  the  speech  of  Sir  Stafford  Northcote)  to  say  that  no 
such  promise  as  he  states  that  the  British  Commissioners  represented  to 
their  Government,  as  having  been  understood  by  them  to  be  made  by 
the  American  Commissioners,  was  in  fact  ever  made.  The  official  com- 
munications between  the  American  and  the  British  Commissioners  (as 
you  are  aware)  were  all  made  by  or  to  me  as  the  first-named  of  the 
American  Commissioners. 

1  never  made  mid  never  heard  of  any  such  promise,  or  of  anything 
resembling  a  promise  on  the  subject  referred  to.  None  was  ever  made 
by  me,  formally  or  informally,  officially  or  unofficially ;  and  I  feel  entire 
confidence  in  making  the  assertion  that  none  of  my  colleagues  ever 
made  any  promise  or  any  declaration  or  statement  approaching  to  a 
promise  on  the  subject.  What  may  have  been  the  understanding  of  Sir 
Stafford  Northcote,  or  of  his  colleagues,  I  cannot  undertake  to  say,  but 
that  the  American  Commissioners  gave  him  or  them  any  grounds  to  un- 
derstand that  such  a  promise  was  given,  as  he  says  they  represented  to 
their  (iovernment  as  having  been  made,  I  am  bound  most  respectfully 
but  most  emphatically  to  deny.  I  cannot  conceive  from  what  he  has 
imagined  it,  as  the  only  direct  allusion  to  the  three  classes  of  claims 
(called  the  "  indirect  claims")  was  that  made  on  the  part  of  the  Ameri- 
can Commissioners  on  the  8th  day  of  March,  and  is  set  forth  in  the  36th 
Protocol  in  the  words  in  which  it  was  made. 

The  British  Government  has,  in  the  correspondence  which  has  recently 
taken  place,  endeavored  to  construe  the  withholding  of  an  estimate  of 
those  "  indirect  claims  "  in  connection  with  a  proposition  on  behalf  of 
this  Government,  which  was  declined  by  the  British  Commissioners, 
into  their  waiver.  I  have  already  discussed  that  question,  and  shall 
not  here  again  enter  upon  its  refutation.  The  Protocols  and  the  state- 
ment approved  by  the  Joint  Commission  furnish  the  substantial  part 
of  what  passed  on  that  occasion.    I  am  at  a  loss  to  conceive  what  rep- 
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resentation,  outside  of  the  statement  made  in  the  3Gth  l*rotocol,  Sir' 
Stafford  Northcote  can  have  made  to  his  Government.  He  refers  to 
some  "  personal  question,''  something  which,  until  the  time  of  his  ad- 
dress, he  and  his  colleagues  had  been  under  official  restraint  from  dis- 
cussing, but  tlie  Protocols  and  the  statement  to  which  I  have  referred 
had  been  before  the  public  both  in  Great  Britain  and  in  the  United 
States  for  nearly  a  year  before  his  declaration.  It  is  only  within  a  day 
or  two  that  the  journals  containing  his  address  have  reached  me.  I 
have  this  day  addressed  a  letter  to  yourself  and  to  each  of  our  colleagues 
on  the  Commission,  calling  attention  to  Sir  Stafford's  statement,  and  in 
due  time  may  make  public  the  correspondence. 

Keturning  to  Lord  Granville's  dispatch  in  the  supplement  to  the  Lon- 
don Gazette,  I  find  little  else  that  has  not  already  been  discussed  or 
that  requires  further  reply. 

It  may,  however,  be  noticed  that  the  remote  or  consequential  nature  of 
claims  does  not  appear  to  have  been  a  serious  objection  to  the  presenta- 
tion of  such  claims  on  the  part  of  the  British  Government  against  the 
United  States.  Lord  Granville,  in  the  dispatch  in  the  supplement, 
recalls  the  fact  that  the  British  Commissioners  repeatedly  put  forward 
the  Fenian  raid  claims,  but  not  until  the  3d  of  May,  (after  the  American 
Commissioners  had  declined  to  treat  on  them,)  did  the  British  Commis- 
sioners admit  that  a  portion  of  the  claims  were  of  a  constructive  and 
inferential  character,  having  thus  persistently,  for  nearly  two  months, 
kept  before  the  Commissioners  those  constructive  claims.  Jt  is  not 
necessury  now  to  consider  the  relative  admissibility  of  "constructive" 
and  of  "  indirect '^  claims,  as  the  ground  for  pecuniary  compensation 
against  a  Government,  under  the  principles  of  International  Law. 

His  Lordship  again  refers  to  the  case  presented  by  the  British  Gov- 
ernment to  the  Claims  Commission,  sitting  in  this  city,  for  the  Confed- 
erate cotton  loan.  While  questioning  the  accuracy  of  my  statement, 
that  "  the  United  States  calmly  submitted  to  the  Commission  the  decis- 
ion of  its  jurisdiction,"  he  proceeds  to  establish  its  accuracy  by  stating 
the  motion  made  by  the  Counsel  of  this  Government  to  dismiss  the 
claim.  • 

If  the  British  Government  will  follow  this  example,  and  move  the 
Tribunal  at  Geneva  to  dismiss  the  claims  wliich  it  thinks  are  not 
included  in  the  submission  of  the  Treaty,  a  similar  result  may  be 
obtained,  and  the  benefits  of  the  Treaty  and  of  the  principles  of  peace- 
ful arbitration  of  grave  differences  between  nations  may  be  established. 
I  am,  sir,  your  obedient  servant, 

HAMILTON  FISH. 


[Inclosnre  in  No.  86.] 

Earl  Hussell  to  Lord  Lyons. 

Foreign  Office,  March  27,  1863. 
My  Lord:  Mr.  Adams  baviug  asked  for  an  interview,  I  had  a  long  conversation  with 
him  yesterday  at  the  Foreign  Otiice.  He  road  nie  a  dispatch  of  Mr.  Seward  ou 
the  subject  of  the  Alabama  and  Oreto.  In  this  dispatch,  which  was  not  unfriendly 
in  its  tone,  Mr.  Seward  complains  of  the  depredations  on  American  commerce 
committed  by  vessels  fitted  out  in  British  ports,  and  manned,  for  the  most  part,  by 
British  sailors.  He  alludes  to  the  strong  fueling  excited  in  the  United  States  by 
the  destruction  of  her  trading  vessels  and  their  cargoes.  He  repeats  the  complaint 
common  in  America,  that  England  is  at  war  with  the  United  States,  while  the  United 
States  were  not  at  war  with  England.  He  expresses  his  hope  that  Great  Britain,  in 
execution  of  her  own  laws,  will  put  an  end  to  the  fitting  out  of  such  vessels  to  prey  on 
the  commerce  of  a  friendly  nation.    I  said  that  the  phrase  that  England  was  at  war 
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with  Americn,  but  Aiiierica  was  not  at  war  with  England,  was  rather  a  tijjnre  of  rhet- 
oric than  a  true  description  of  facts.  That  the  facts  were  that  two  vessels,  the  Oreto 
and  the  Alabama,  hatd  elude<l  the  operation  of  the  Foreign-Eulistment  Act,  and  had, 
against  the  will  and  purpose  of  the  British  Government,  made  war  upon  American 
commerce  in  the  American  seas.  That  the  tittiug  out  of  the  Alabama,  the  operation 
against  which  the  Foreign-Enlistment  Act  was  e.specially  directed,  was  carried  on  in 
Portuguese  waters  at  a  great  distance  fnmi  any  British  port.  That  the  most  stringent 
orders  had  been  given  long  ago  to  watch  the  proceedings  of  those  who  might  be  sus- 
pected of  fitting  out  vessels  of  war  for  Confederate  purpos;»8.  That  if  there  were  six 
vessels,  as  it  was  alleged,  fitting  out  in  British  ports  for  such  purposes,  let  evidence  be 
forthcoming,  and  the  Government  would  not  hesitate  to  stop  the  ve^els,  and  to  bring 
the  offenders  before  a  court  of  justice.  That  Mr.  Adams  was  no  doubt  aware  that  the 
Government  must  proceed  according  to  the  regular  pit)cess  of  law  and  upon  sworn 
testimony. 

Mr.  Adams,  on  the  other  hand,  dwelt  on  the  novelty  and  enormity  of  this  species  of 
warfare.  He  said  that  if  a  belligerent  could  tit  out  in  the  ports  of  a  neutral  swift 
armed  vessels  to  prey  upon  the  commerce  of  its  adversary,  the  commerce  of  that  bel- 
ligerent must  be  destroyed,  and  a  new  and  terrible  element  of  warfare  would  be  intro- 
duced. He  was  sure  that  England  would  not  suffer  such  conduct  on  the  part  of  France, 
nor  France  on  the  part  of  England.  He  should  be  sorry  to  see  letters  of  marque  is- 
sued by  the  President ;  but  there  might  be  no  better  resource  than  such  a  measure. 

I  said  I  would  at  once  suggest  a  better  measure.  Mr.  Seward  had  said  to  Lord 
Lyons  that  the  crews  of  privateere  bad  this  advantage — that  they  reaped  the  whole 
benefit  of  the  prizes  they  took,  whereas  the  crews  of  men-of-war  were  entitled  to  only 
half  the  value  of  the  prizes  thej  took.  Let  the  President,  I  said,  offer  a  higher  reward 
for  the  capture  of  the  Alabama  and  Oreto  to  the  crews  of  men-of-war  than  even  the 
entire  value  of  those  vessels.  Let  him  offer  double  their  value  as  a  gratuity,  and  thus 
confine  his  action  to  officers  and  men  of  the  United  States  Navy,  over  whom  he  could 
keep  a  control,  and  who  were  amenable  to  the  laws  which  govern  an  honorable  profes- 
sion. But  what  could  Mr.  Adams  ask  of  the  British  Government  f  What  was  his  pro- 
posal? 

Mr.  Adams  said  there  was  one  thing  which  might  be  easily  done.  It  was  supposed 
the  British  Government  were  indifferent  to  these  notorious  violations  of  their  own  laws. 
Let  them  declare  their  condemnation  of  all  such  infractions  of  law. 

With  respect  to  the  law  itself,  Mr.  Adams  said  either  it  wassufiicientfor  the  purposes 
of  neutrality,  and  then  let  the  British  Government  enforce  it,  or  it  was  insufiicient,  and 
then  let  the  British  Government  apply  to  Parliament  to  amend  it. 

I  said  that  the  Cabinet  were  of  opinion  that  the  law  was  sufficient,  but  that  legal 
evidence  could  not  always  be  procured ;  that  the  British  Government  had  done  every- 
thing in  its  power  to  execute  the  law  ;  but  I  admitted  that  the  cases  of  the  Alabama 
and  Oreto  were  a  scandal,  and  in  some  degree  a  reproach  to  our  laws.  Still,  I  said  it 
was  my  belief  that  i%all  the  assistance  given  to  the  Federals  by  British  subjects  and 
British  munitions  of  war  were  weighed  against  similar  aid  given  to  the  Confederates, 
the  balance  would  be  greatly  iu  favor  of  the  Federals. 

Mr.  Adams  totallv  denied  this  propositiou.  But  above  all,  he  said,  there  is  a  mani- 
fest conspiracy  in  this  country,  of  which  the  Confederate  loan  is  an  additional  proof, 
to  produce  a  state  of  exasperation  in  America,  and  thus  bring  on  a  war  with  Great 
Britain,  with  a  view  to  aid  the  Confederate  cause,  and  secure  a  monopoly  of  the  trade 
of  the  Southern  States,  whose  independence  these  conspirators  hoped  to  establish  by 
these  illegal  and  unjust  measures.  He  had  worked  to  the  best  of  his  power  for  peace, 
but  it  had  become  a  most  difficult  task. 

Mr.  Adams  fully  deserves  the  character  of  having  always  labored  for  peace  between 
our  two  nations,  nor,  I  trust,  will  his  efforts  and  those  of  the  two  Governments  fail  of 
success. 

I  am,  &c., 

RirSSELL. 


No.  87. 

Mr.  Fish  to  General  Schencl'. 

[Telegram.] 

Washington,  June  4,  1872. 
The  GoverDtneiit  of  the  United  States  diflPers  entirely  from  the  opinion 
expressed  in  Lord  Granville's  note  to  you,  that  it  is  not  necessary  for 
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the  Agents  to  present  the  arguments  of  the  respective  (xovemments  on 
the  15th. 

The  fifth  Article  of  the  Treaty  requires  that  the  arguments  be  presented 
within  a  specified  time,  which  time  will  expire  on  the  15th. 
'    Being  a  treaty  requirement,  the  Executive  Department  of  the  Gov- 
ernment cannot  depart  from  its  obligations,  and  has  not  the  power  to 
consent  to  a  change  of  its  terms. 

If  an  adjournment  is  contemplated  by  Great  Britain,  with  the  idea  of 
future  negotiation,  it  is  right  that,  with  reference  to  the  Senate  Article, 
it  should  be  understood  that  this  Government  cannot  negotiate  on  a 
j>roposition  which  involves  the  idea  that  it  may  be  guilty  of  intentional 
ill  faith,  ot  of  willful  violation  of  its  international  duties,  or  that  it  re- 
gards such  acts  on  the  part  of  another  Power  the  subject  of  compensa- 
tion by  the  pavment  of  damages  in  money. 

FISH. 


[From  British  Blue  Book  "North  America,"  No.  9,  (lb72,)  p.  37.] 

No.  88. 

Memorandum  read  by  Lord  Granville  in  the  House  of  Lords, 

I  have  spoken  to  General  Schenck  as  to  the  annoyance  which  has  been 
felt  in  and  out  of  Parliament  at  the  publication  in  the  United  States  of 
the  papers  submitted  to  the  Senate  in  their  secret  session. 

I  told  him  that,  for  obvious  reasons,  I  much  regretted  it,  but  that  I 
believed  that  it  was  no  act  of  the  Government  of  the  United  States. 

Sir  E.  Thornton  had  informed  me  that  these  papers  had  been  surrep- 
titiously obtained. 

General  Schenck  told  me  that  he  believed  that  the  Government  of  the 
United  States  had  not,  through  any  of  its  Departments — the  President, 
the  Senate,  or  the  Secretary  of  State — been  a  party  to  the  publication  of 
that  correspondence.  It  appeared  to  have  got  out  surreptitiously  through 
the  enterprise  (if  it  may  be  called  by  so  innocent  a  name)  of  the  news- 
papers. 

I  have  also  spoken  to  General  Schenck,  and  alluded  to  the  unfavor- 
able impression  which  has  been  created  by  certain  passages  in  that  cor- 
respondence wherein  Mr.  Fish  declares  the  determination  of  the  Presi- 
dent to  maintain  the  indirect  claims  before  the  Tribunal  of  Geneva.  I 
told  General  Schenck  that,  from  the  various  conversations  which  I  have 
held  with  him,  and  from  his  written  communications,  I  have  been  led  to 
believe  that  the  position  of  the  United  States  was  this : 

The  President  held  that  the  indirect  claims  were  admissible  under  the 
Treaty;  that  the  Treaty  was  made  and  ratified  in  that  sense;  and  that, 
therefore,  although  he  might  by  interchange  of  notes  or  otherwise,  agree 
not  to  press  for  compensation  for  those  claims,  yet  as  being  within  the 
scope  of  the  Treaty,  it  was  not  in  his  power  to  withdraw  them — that  could 
only  be  done  by  the  exercise  of  the  full  Treaty-making  power,  including 
the  concurrence  of  the  Senate ;  that  it  was  for  this  purpose  that  the 
President  preferred,  instead  of  an  interchange  of  notes,  that  Her 
Majesty's  Government  should  adopt  a  supplementary  Article,  which  for 
some  sufficient  consideration  might  enable  the  Government  of  the  United 
States  to  declare  that  they  would  make  no  claim  for  such  losses,  and 
that  the  Arbitrators  would  thereby  be  prevented  from  entertaining  these 
indirect  claims. 
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General  Schenck  iutbrined  me  that  lie  agreed  with  me  in  ray  construc- 
tion of  what  had  passed,  and  I  have  submitted  to  him  this  report  of 
our  conversation. 

I  read  this  in  the  House  of  Lords  last  night. 

Foreign  Office,  June  4,  1872.  ' 


No.  80. 

(feneral  iSchenel'  to  Mr.  Fish. 

[Telegram.] 

London,  June  5,  1872.  (lleceived  at  10.45  a.  m.) 
Opposition  members  in  Parliament  have  strange  and  unworthy  suspi- 
cions and  fears  that  the  last  clause  of  the  Article,  although  in  the  lan- 
guage of  their  own  Government,  is  not  explicit  enough  to  prevent  the 
indirect  claims  from  being  again  brought  forward.  Might  we  not  offer 
that  if  this  Government  will  accept  the  Senate  language  for  the  expres- 
sion of  the  rule, we  will  agree  to  the  last  clause  of  their  form,  as  com- 
municated to  you  in  my  telegram  of  the  3Ist  May,  adding  thereto  the 
words  "but  will  thereupon  abandon  those  several  enumerated  claims  as 
a  cause  of  difference  between  the  two  countries  to  be  considered  by  the 
Arbitrators  in  making  their  award.'- 

SCHENCK. 


No.  90. 

Mr.  Fiah  to  Oeneral  Sehenck. 

[Telegram.] 

WASHiNaTON,  June  5,  1872. 

\Vc  cannot  agree  to  the  suggestion  in  your  telegram  of  this  date. 
This  Government  deals  with  the  British  Government,  and  not  with  oppo- 
sition members  of  Parliament.  If  that  Government  adopts  the  un  worthy 
suspicions  and  fears  referred  to  in  your  telegram,  and  advances  them  as 
reasons  for  modifying  the  propose*!  Article,  or  suggests  that  this  Gov- 
ernment will  not  in  good  faith  act  upon  the  agi^eement  contained  therein, 
all  further  negotiations  must  cease  at  once. 

If  it  does  not  adopt  or  entertain  those  suspicions,  there  is  no  reason 
for  proposing  to  alter  the  language  which  was  proposed  by  itself,  has 
been  accepted  by  us,  and  which  is  sufficiently  explicit. 

You  may  say  that  this  Government  regards  the  new  rxile  contained 
in  the  proposed  Article  as  the  consideration,  and  will  accept  it  as  a  final 
settlement  of  the  three  classes  of  the  indirect  claims  put  forth  in  our 
Case,  to  which  they  objected. 

It  is  useless  to  expect  that  any  change  can  be  made  in  the  Article  as 
agreed  to  by  the  Senate.  A  treaty  in  the  words  which  the  Senate  had 
agreed  upon  could  be  ratified  by  that  body  without  debate  and  in  a  few 
minutes.  Any  change,  however  immaterial,  would  involve  discussion 
and  debate,  and  in  the  crowded  state  of  their  business  would  inevitably 
lead  to  the  defeat  of  the  Treaty.  ^  i 
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We  think,  also,  that  this  Government  has  made  a  large  concession  for 
the  sake  of  maintaining  the  important  principles  involved  in  the  Treaty. 
It  can  make  no  more. 

FISH. 


No.  91. 

General  SckencJc  to  Mr.  Fish, 

LTelegram.— Extract.] 
London,  June  6,  1872.    (Received  5  p.  m.) 

Your  telegram  of  yesterday  received  this  morning. 

«  **'*  *  *  *  * 

You  will  do  me  the  justice  to  believe  I  have  had  no  exchange  of  views 
with  anybody  here  but  the  Government,  through  the  proper  channel.  I 
must  also  do  justice  to  them ;  they  have  not  adopt^  or  sympathized 
with  the  fears  and  suspicions  of  others  in  regard  to  the  last  clause  of 
proposed  Article,  but  defended  it  as  sufficient.  I,  of  course,  would  have 
resented  any  intimation  from  them  that  my  Government  could  possibly 

act  in  bad  tkith. 

•  •  *  •  *  •  • 

I  knew  your  earnest  desire  to  save  the  Treaty.  I  knew  that,  for  the 
consideration  expressed  in  the  rule  as  amended  by  the  Senate,  the  Gov- 
ernment of  the  United  States  intended  to  abandon  altogether  the  three 
classes  of  indirect  claims,  and  although  I  knew  the  difficulty  of  opening 
the  main  question  in  the  Senate,  I  thought  they  might  at  once  agree  to 
show  their  friendly  and  sincere  purpose  by  expressing  that  intention, 
even  more  distinctly  than  had  been  asked  or  needed,  if  by  so  doing  their 
own  expression  of  the  rule  could  be  secured.  Late  last  night,  I  received 
from  Lord  Granville,  after  a  long  Cabinet  session,  three  notes,  which  I 
send,  but  to  which  I  have  not  replied.  I  will  see  him  immediately,  and 
communicate  your  views  as  to  the  uselessness  of  expecting  change  in 
the  Senate  Article,  and  will  probably  telegraph  you  again  to-day. 

The  first  note  is  as  follows : 

\_Earl  Granville  to  General  Schtnck.'\ 

Sir:  I  laid  before  the  Cabinet  the  telegraphic  message  from  Mr.  Fish,  which  you 
communicated  to  me  on  the  3d  instant.  That  message  is  only  in  answer  to  a  portion  of 
the  objections  raised  by  Her  Majesty's  Government  to  the  alterations  in  the  draught  Ar- 
ticle proposed  by  the  Senate,  and  does  not  notice  the  other  points  to  which  1  called 
your  attention  in  my  letter  of  the  28th  nltimo,  and  which  were  intended  to  show  that 
the  effect  of  those  alterations  is  to  transfer  the  application  of  the  adjectives  "indirect" 
and  '*  remote  "  from  one  subject  with  reference  to  which  they  have  been  used  in  the  re- 
cent correspondence,  viz,  claims  made  as  resulting  "//*om  the  acU  committed^*  by  certain 
vessels,  to  a  different  subject,  viz,  those  made  as  resulting  from  "  tht  failure  to  obaerre 
neutral  obligations.*^  It  is  evident  that  a  loss  which  is  dire<;t  and  immediate  with  refer- 
ence to  the  former  subject  may  l)e  indirect  and  remote  with  reference  to  the  latter,  and 
this  appears  to  Her  Majesty's  Grovemment  to  be  actually  the  case  with  respect  to  the 
claims  which  it  is  assumed  the  (Government  of  the  United  States  still  intend  to  make 
before  the  Arbitrators. 

The  Government  of  the  United  States  must  see  that  it  is  impossible  for  Her  Maj- 
esty's Government  to  authorize  Her  Majesty's  Minister  at  Washington  to  sign  a  treaty, 
the  words  of  which  appear  to  Her  Majesty's  Government  to  say  one  thing  upon  a  mere 
understanding  to  the  contrary  effect. 

The  second  note  is  as  follows: 

[Earl  Granville  to  General  Schenck,'] 

Sir:  There  is  a  difference  of  opinion  between  the  Government  of  the  United  States 
and  Her  Majesty's  Government  as  to  the  necessity  of  presenting  the  written  or  printed 
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Argiimeuts  on  the  15th  of  Jane.  I  bes  to  suggest  to  you  that  the  fifth  Article  is 
directory;  it  speaks  of  something  which  it  shall  be  the  duty  of  the  Ageuts  of  the 
two  Governments  to  do  within  a  certain  time ;  it  does  not  say  that  the  Treaty  is  to 
lapse  if  this  datjr  is  neglected  or  not  performecl  by  the  Agents  or  Agent  of  both  Gov- 
ernments, or  of  either  of  them.  It  would  hardly  be  suggested  that  the  Treaty  would 
lapse  if  one  only  of  the  two  Agents  omitted  to  lodge  a  written  or  printed  argument, 
such  as  this  Article  contemplates,  yet  there  is  no  more  reason  for  saying  that  such  a 
written  or  printed  argument  to  be  then  delivered  is  a  «»€  qua  non  of  the  Treaty  if  both 
Agents  omit  it  than  if  only  one  does  so.  The  Article  is  in  its  nature  one  of  procedure 
only  for  the  mutual  information  (it  may  be)  of  the  parties,  and  entirely  for  tne  assist- 
ance of  the  Arbitrators,  but  mainly  for  the  benefit  and  advanta^  of  the  parties  them- 
selves, who,  in  such  a  matter,  may  or  may  not  choose  to  avail  themselves  of  it,  nor 
would  any  practical  inconvenience  or  disadvantage  arise  to  either  party  (in  case  the 
arbitration  proceed)  from  an  agreement  not  to  pi-esent  such  arguments  until  a  later  date, 
the  Arbitrat4)r8  having  full  power  at  any  later  date  to  admit  such  written  or  oral  argu- 
ments as  they  may  think  fit.  Her  MivJesty's  Government  would  make  no  difficulty  as 
to  a  suitable  arrangement  for  the  presentation  of  the  ar^^umeuts  if  a  Convention  were 
signed  by  Mr.  Fish  and  Sir  Edward  Thornton  and  ratified  by  the  Senate,  although 
there  was  not  time  for  the  ratifications  to  ha  exchanged  in  London  previously  to  the 
15th  of  June. 


Third  note  thus : 


lEarl  Granville  to  General  S:luncli,'\ 


Sir  :  I  have  to  state  to  you  that  with  the  view  of  obviating  the  difficulty  con- 
nected with  the  meeting  of  the  Arbitrators  at  Geneva  on  the  15th  inst>ant,  and  the  pre- 
sentation of  the  written  or  printed  argument  under  the  fifth  Article  of  the  Treaty  on 
that  day.  Her  Majesty's  Government  are  still  ready  either  to  agree  in  an  application  to 
the  Arbitrators  on  the  15th  to  adjourn  at  once  without  the  presentation  of  the  argument 
of  either  Government,  or  to  conclude  a  new  arrangement  with  the  treaty-making 
power  of  the  United  States  for  the  enlargement  of  the  time ;  or,  instead  of  the  amend- 
ments to  the  Treaty  Article  which  Her  Majesty's  Government  last  proposed,  they  are 
willing  to  conclude  it  with  the  following  additions:  First,  to  insert  alter  the  paragraph, 
as  altered  by  the  Senate,  the  words,  **  the  remote  or  indirect  losses  mentioned  m  this 
agreement,  being  losses  arising  remotely  or  indirectly  from,  and  not  directly  from,  acts 
of  belligerents."  Second,  to  insert  after  this  paragraph  another  paragraph :  "  further, 
the  stipulations  of  this  Convention  as  to  future  conduct  have  no  reference  to  acts  of 
intentional  ill  faith  or  willful  violation  of  international  duties."  The  objections  to  nego- 
tiating on  a  proposition  which  involves  the  idea  that  either  country  may  be  guilty  of 
intentional  ill  faith  or  willful  violation  of  its  international  duties  might  be  met  by  such 
a  declaration  as  that  proposed  in  the  second  of  these  additions  being  inserted  in  the 
Treaty  Article,  or,  if  the  United  States  should  prefer  it,  by  an  interchange  of  notes, 
approved  by  the  Senate  at  the  time  of  ratification.  • 

SCHENCK. 


yo.  92. 

General  SchencJc  to  Mr.  Fish. 

[Telegram.] 

London,  June  6, 1872.  (Received  7.20  p.  m.) 
Since  my  former  telegram  to-day  I  have  seeu  Lord  Granville  and 
stated  to  him  that  it  is  useless  to  exi>ect  that  any  change  can  be  made 
in  the  Article  as  agreed  to  by  the  Senate,  and  I  communicated  to  him 
what  you  authorized  me  to  say,  that  our  Government  would  regai'd  the 
new  rule  as  consideration  for  and  settlement  of  the  three  classes  of  in- 
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direct  claims.    I  thought  it  best  to  put  that  part  of  my  coiumunicatiou 
in  formal  writing  and  have  handed  him  a  note  as  follows: 

iGeneral  Schenck  to  Earl  Granrille.'i 

Mv  L<)Ri>:  III  tbe  convereatiou  we  had  yesterday  and  which  was  resumed  this 
morning,  you  stated  to  me  that  Her  Majesty's  Government  have  always  thought  the 
language  proposed  by  them  in  the  draught  Article  as  it  stands  sufficient  for  the  purpone 
of  removing  and  putting  an  end  to  all  demand  on  the  part  of  the  United  States  in  n*- 
spect  to  those  indirect  claims  which  they  put  forth  in  their  Case  at  Geneva,  and  to  the 
admissibility  of  which  Her  Majesty's  Government  have  objectetl,  but  that  there  were 
those  who  doubted  whether  the  terms  used  were  explicit  enough  to  make  that  perfectly 
clear  and  to  prevent  those  same  claims  from  being  put  forward  again.  I  concurreil 
with  you  in  your  view  as  to  the  sufficiency  of  the  language  used  in  that  clause  of  the 
proposed  Article,  and  which  the  Government  of  the  United  States  had  accepted,  and  I 
repelled  the  idea  that  anybody  should  think  it  possible  that  the  Government  of  the 
United  States,  if  they  should  yield  those  claims  for  a  consideration  in  a  settlement  be- 
tween the  two  countries,  would  seek  to  bring  them  up  in  the  future  or  would  insiht 
that  they  were  still  before  the  Arbitrators  for  their  consideration.  I  am  now  author- 
ized, in  a  telegraphic  dispatch  received  to-day  from  Mr.  Fish,  to  say  that  the  Goveni- 
lueut  of  the  Unite<l  States  regards  the  new  rule  contained  in  the  proposed  Article  a.s 
the  consideration  for  and  to  be  accept^^d  as  a  linal  settlement  of  the  three  classes  of 
the  indirect  claims  put  forth  in  the  Case  of  the  United  States,  to  which  the  Govern- 
ment of  Great  Britain  have  objected. 

SCHENCK. 


No.  1»3. 

Mr.  Fish  to  Oencral  Schenck, 

[Telegram. — Extract.] 

Washington,  June  7, 1872. 

Your  telegrams  of  yesterday  received  last  evening.  I  have  been 
quite  ill  and  unable  to  reply  sooner  or  fuller. 

The  first  criticigm  on  the  language  of  the  Senate  amendment  to  the 
proposed  Article  is  regarded  as  hypercritical  and  strained.  It  is  so  re- 
garded here  generally,  and  a  discussion  upon  it  in  the  Senate  or  in  the 
press  would  be  inexpedient  and  would  not  tend  to  advance  a  settlement. 

The  Senate  is  very  impatient  for  adjournment ;  and  the  Senate,  the 
public,  and  the  press  are  impatient  over  the  delays,  and  what  they  re- 
gard as  either  captious  or  dilatory  objections  and  proposals  to  amend  or 
explain  what  has  been  intended  and  proposed  in  the  most  perfect  goo<l 
faith. 

The  new  Article  can  be  ratified,  as  I  said  in  a  recent  telegam ;  but  if 
amendments  be  proposed  or  explanatory  notes  requiring  the  Senate's 
approval  are  submitted,  it  will  be  impossible  to  obtain  ratification.  To 
insist  upon  any  such  course  is  to  defeat  the  Article. 

This  Government  cannot  adopt  the  argument  of  Lord  Granville  re- 
specting the  putting  in  of  the  arguments  of  both  Governments  on  the 
15th.  We  think  the  Treaty  requires  it  to  be  done,  and  that  the  require- 
ments can  be  dispensed  with  only  by  a  treaty. 

The  Senate  will  adjourn  on  Monday.  I  see  no  possibility  of  an 
agreement  npon  anything  else  than  the  Article  as  agreed  to  by  the 
Senate. 


r-       FISH. 
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No.  94. 

General  Schenck  to  Mr,  Fish. 

[Telegram.] 

London,  June  7, 1872.    (Received  7  p.  m.) 

I  have  just  received  the  following  from  Lord  Granville: 

\_Earl  Granville  to  General  Schenck,'] 

Sir  :  In  a  telegram  which  I  have  this  morning  received  from  Sir  Edward  Thornton 
he  remarks  with  reference  to  the  first  of  the  two  passages  which,  in  my  letter  to  you 
of  the  5th  instant,  I  stated  that  Her  Msgesty^s  Government  proposed  to  insert  in  the 
Article,  in  lien  of  the  amendments  last  proposed  hy  them,  that  Mr.  Fish  had  freqnently, 
in  conversation  with  him,  objected  to  the  use  of  the  word  "  belligerent,"  and  wishes 
that  indirect  claims  arising  out  of  acts  committed  by  persons  other  than  recognized 
belligerents,  as  well  as  belligerents,  should  be  agreed  to  be  not  admissible  for  the 
future.  If  Mr.  Fish  should  still  entertain  the  same  opinion,  Her  Majesty's  Government 
would  be  quite  content  that  the  passage  in  question  should  run  thus :  **  The  remote  or 
indirect  losses  mentioned  in  this  agreement,  being  losses  arising  remotely  or  indirectly, 
and  not  directly  from  acts  of  war." 

I  only  add  that  I  have  given  Lord  Granville  no  ground  for  believing 
that  you  will  assent  to  any  expression  of  the  rule  except  that  of  the 
Senate  amendment. 

SCHENCK. 


No.  95. 

Mr,  Fish  to  Qeneral  Schenck, 

[Telegram.] 

Washington,  June  8, 1873. 
The  reference  to  any  conversation  with  Thornton  is  unjustified.  I 
have  invariably  told  him,  as  I  have  told  you,  that  it  is  useless  to  discuss 
amendments  to  the  proposed  Article.  In  my  telegram  of  3l8t,  I  said 
the  British  amendment  left  a  large  class  of  very  probable  cases  unpro- 
vided for.  In  conversation  with  Thornton  I  told  him  the  same,  and  in- 
dicated some  of  those  cases  arising  from  the  use  of  the  word  "  bellige- 
rent,^ but  I  indicated  no  change  that  was  desired  by  me  or  by  this  Gov- 
ernment. I  thought  the  amendment  proposed  objectionable,  and  the 
last  suggested  amendment  in  telegram  of  yesterday  does  not  remove 
the  ol\jection,and  I  refer  to  my  telegram  of  5th  and  repeat  emphatically 
the  last  clause. 

FISH. 


No.  96. 

General  Schenck  to  Mr,  Fish, 

[Telegram.] 

London,  June  8, 1872. 
I  received  your  telegram  of  yesterday  early  this  morning,  and  com- 
municated it  immediately  to  Lord  Granville.    I  supposed  any  new  pro- 
36  A— II  o 
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posals  this  Government  might  make,  or  any  attempt  to  arrive  at  agree- 
ment after  that,  would  be  necessarily  at  Washington  between  you  and 
Sir  Edward  Thornton,  under  such  instructions  as  he  might  receive.  I 
thought  there  was  no  room  for  new  suggestions,  but  this  evening  Lord 
Granville  sends  me  the  following : 

lEarl  Granville  to  General  Sehenck.'] 

Sir  :  It  appears  to  Her  Majesty's  Government,  from  a  review  of  the  correspondence 
between  the  two  Governments,  that  an  agreement  on  the  supplemental  Article  might 
probably  be  arrived  at  if  sufficient  time  were  given  for  discussion.  If,  therefore,  the 
Treaty  is  to  be  maintained,  an  adjournment  of  the  meeting  of  the  Arbitrators  from  the 
15th  instant  has  become  absolutely  necessary.  With  this  view,  I  have  the  honor  to 
propose  that  on  the  meeting  of  the  Arbitrators  on  that  day  a  joint  application  shall  be 
made  for  an  adjournment  for  eight  months.  If  the  Government  of  the  United  States 
concur  in  makine  an  application  for  adjournment,  it  is  the  intention  of  Her  Majesty 'S 
Government  to  deliver  to  the  Arbitrators  on  the  15th  instant  the  summary  of  their 
argument  under  the  fifth  Article  of  the  Treaty,  accompanied  by  a  declaration,  of  which 
I  have  the  honor  to  inclose  you  a  copy  for  the  information  of  your  Government. 

"  Sketch  of  draught  note  in  presenting  summary. 

''  The  undersigned  Agent  of  Her  British  Majesty  has  the  honor  to  deliver  herewith 
to  Count  Sclopis,  &c.,  the  printed  argument,  showing  the  points  and  referring  to  the 
evidence  on  which  the  Government  of  Her  Britannic  Majesty  relies,  as  reauired  by  the 
fifth  Article  of  the  Treaty  of  Washington.  The  undersigned  is  instructedt  by  theGov- 
emment  which  he  represents  to  state  that  the  printed  argument  is  only  delivered  to  the 
Tt'ibnnal  conditionally  on  the  adjournment,  requested  in  the  note  which  he  had  the 
honor  to  address  to  the  Tribunal  this  day  jointly  with  the  Agent  of  the  United  States, 
being  carried  into  effect,  and  subject  to  the  notice  which  the  undersigned  has  the  honor 
hereby  to  give,  that  it  is  the  intention  of  Her  Majesty's  Government  to  cancel  the  ap- 
pointment of  the  British  Arbitrator,  and  to  withdraw  from  the  arbitration  at  the  close 
of  the  term  fixed  for  the  adjournment,  unless  the  difference  which  has  arisen  between 
the  two  Governments  as  to  the  claims  for  indirect  losses,  referred  to  in  the  note  which 
the  undersigned  had  the  honor  to  address  to  Count  Sclopis  on  the  15th  of  April,  shall 
have  been  removed." 

SCHENCK. 


No.  97. 

General  Sehenck  to  Mr.  Fish. 

No.  252.]  Legation  of  the  United  States, 

London^  June  8, 1872.    (Received  June  21.) 
Sir  :  I  have  the  honor  to  forward  herewith  copies  of  all  the  corre- 
spondence which  has  taken  place  between  Lord  Granville  and  myself 
relative  to  the  proposed  new  Treaty  Article  in  regard  to  indirect  claims, 
since  the  31st  altimo. 
I  am,  &c., 

ROBT.  C.  SCHENCK. 


[iDcIosare  1  in  No.  97.] 
Earl  Granville  to  General  Sehenck, 

Foreign  Office,  June  1, 1872. 
Sir  :  In  reply  to  the  commnnication  which  I  received  from  you  this  morning,  I  beg 
to  inform  yon  that  Her  Majesty's  Government  hold  that  by  the  Article  adopted  by  the 
Senate,  cases  of  bad  faith  and  willfal  misconduct  are  brought  within  the  scope  of  the 
proposed  agreement  which  deals  with  pecuniary  compensation. 
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It  appears  to  be  tbe  view  of  the  Goverainent  of  the  United  States  that  such  cases  are 
not  a  fit  subject  of  pecnniary  compensation,  and  I  am  informed  by  Sir  Edward  Thorn- 
ton that  Mr.  Fish  is  of  opinion  that  the  article  adopted  by  the  Senate  is  capable  of  im- 
provement. 

The  President  thinks  that  the  Article  last  proposed  by  Her  Majesty's  Government  is 
also  capable  of  improvement. 

The  American  Government  state  that  "it  is  not  believed  that  there  is  any  snch  differ- 
ence of  object  between  the  two  Governments  in  the  definition  and  limitation  which  each 
desires  to  places  npon  the  liability  of  a  neutral,  as  to  prevent  an  agreement  on  the  lan- 
guage in  which  to  express  it,  if  time  be  allowed  for  the  exchange  of  views  by  some 
other  means  than  the  telegraph." 

The  British  Government  must  decline  to  sign  a  treaty  which  is  not  in  conformity 
with  their  views,  and  which  does  not  express  the  principles  which  the  American  Gov- 
ernment believes  to  be  entertained  by  both  parties  to  the  negotiation,  and  which,  im- 
mediately after  being  signed,  would  become  the  subject  of  negotiation  with  a  view  to 
its  alteration. 

In  this  position  they  repeat  their  readiness  to  extend  the  time  allowed  for  the  Arbi- 
tration to  meet  at  Geneva,  and  they  have,  as  your  are  aware,  provided  Sir  E.  Thornton 
with  full  powers  to  sign  a  treaty  for  this  purpose  ;  or  they  are  willing  to  concur  in  a 
joint  application  to  the  Tribunal  of  Arbitration  at  once  to  adjourn  the  proceedings  of 
the  arbitration,  which  they  are  advised  it  is  within  the  competence  of  the  Arbitrators 
to  do  upon  such  an  application  without  a  fresh  treaty. 
1  have,  &c., 

GRANVILLE. 


[Inclosure  2  in  No.  97.] 

General  Schenck  to  Earl  Granrille, 

Legation  of  the  United  States, 
«  London,  June  1, 1872. 

My  Lobd:  I  received  an  hour  ago  your  no^  of  this  date,  in  which  you  reply  to  the 
telegram  of  Mr.  Fish,  which  I  communicated  to  you  this  morning,  and  inform  me  that 
Her  Majesty's  Government  decline  to  sign  a  treat v  of  the  character  and  with  the  ar- 
rangement for  the  future,  suggested  by  Mr.  Fish,  but  repeat  their  readiness  to  extend 
the^time  for  the  Arbitrators  to  meet  at  Geneva,  for  which  purpose  Sir  Edward  Thorn- 
ton has  full  powers  to  sign  a  treaty ;  or  they  are  willing,  you  state^  to  concur  in  a  joint 
application  to  the  Tribunal  of  Arbitration  to  adjourn  their  proceedings,  which  they  are 
advised  it  is  within  the  competence  of  the  Arbitrators  to  do  upon  such  an  application 
without  a  fresh  treatv. 
I  have  sent  the  full  text  of  your  note  to  Mr.  Fish  by  telegraph. 
I  have,  &c., 

ROBT.  C.  SCHENCK. 


[iDclosnre  3  in  No.  97.] 

Earl  Oranville  io  General  Schenck. 

Foreign  Office,  June  3, 1872. 
Sir  :  In  reply  to  the  question  which  you  put  to  roe  this  morning,  I  have  to  state  to  you 
that  Her  Majesty's  Government  consider  that  the  Arbitrators  must  no  doubt  meet  on  the 
15th  of  Jane,  but  the  fifth  Article  of  the  Treatv,  though  it  contemplates  the  delivery 
of  written  arguments  on  that  day,  does  not  make  the  farther  prosecution  of  the  arbi- 
tration impossible,  if,  on  that  day,  neither  party  presents  anv  written  argument.  The 
Arbitrators  have  full  power  to  adjourn,  and  they  have  also  full  }>ower  to  call,  after  the 
15th,  for  any  farther  statements  or  ailments,  written  or  oral,  from  time  to  time,  as 
they  may  think  fit.  If,  therefore,  both  parties  agree  not  to  present  any  argument  till 
a  later  day  than  the  15th,  requesting  the  Arbitrators  to  adjourn,  and  if|the  Arbitrators 
should,  on  any  day  to  which  they  may  have  adjourned,  accept  the  argument  which 
both  parties  may  then  wish  to  tender  to  them,  this  will  be  quite  within  their  power. 
I  have,  &o.f 

GRANVILLE. 
Digitizec^,    _   _   -^-' 


564  TREATY    OF   WASHINGTON. 

[iDcIosnre  4  in  No.  97.] 
Earl  Granville  to  General  Schenck, 

Foreign  Office,  June  5, 1872. 

Sir  :  I  laid  before  the  Cabinet  the  telegraphic  message  from  Mr.  Fish,  which  yoa  com- 
manicated  to  me  on  the  3d  instant 

That  message  is  onlv  in  answer  to  a  portion  of  the  objections  raised  by  Her  Majesty's 
Government  to  the  alterations  in  the  draught  Article  proposed  by  the  Senate,  and 
does  not  notice  the  other  points  to  which  I  called  your  attention  in  my  letter  of  the 
28th  ultimo,  and  which  were  intended  to  show  that  the  effect  of  those  alterations  is  to 
transfer  the  application  of  the  adjectives  ** indirect^  and  *' remote''  from  one  subject 
with  reference  to  which  they  have  been  used  in  the  recent  correspondence,  viz,  claims 
made  as  resulting  from  the  **acts  oomnUtted**  by  certain  vessels,  to  a  different  subject, 
viz,  those  made  as  resulting  from  ^^  the  failure  to  observe  neutral  obligations.''  It  is 
evident  that  a  loss  which  is  direct  and  immediate  with  reference  to  the  former  subject, 
may  be  indirect  and  remote  with  reference  to  the  latter,  and  this  appears  to  Her  Mi^- 
esty's  Government  to  be  actually  the  case,  with  respect  to  the  claims  which  it  is  as- 
sumed the  Government  of  the  United  States  still  intend  to  make  before  the  Arbitrators. 
The  Government  of  the  United  States  must  see  that  it  is  impossible  for  Her  Mf^esty's 
Government  to  authorize  Her  MiUesty's  Minister  at  Washington  to  sign  a  treaty,  the 
words  of  which  appear  to  Her  Ali^esty's  Government  to  say  one  thing,  upon  a  mere 
understanding  to  the  contrary  effect. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


[Incloenre  5  io  Xo.  97.] 

Earl  Granville  to  General  Schenck, 

Foreign  Office,  June  5, 1872.- 
Sir  :  There  is  a  difference  of  opinion  between  the  Government  of  the  United  States 
and  Her  Majesty's  Government  as  to  the  necessity  of  presenting  the  written  or  printed 
arguments  on  the  15th  of  June.  I  beg  to  suggest  to  you  that,  1st,  the  fifth  Article  is 
directory;  it  speaks  of  something  which  "  it  shall  be  the  duty  of  the  Agents"  of  the 
two  Governments  to  do  within  a  certain  time.  It  does  not  say  that  the  Treaty  is  to 
lapse  if  this  duty  is  neglected  or  not  performed  by  the  Agents  or  Agent  of  both  Gov- 
emments,  or  of  either  of  them.  2d.  It  would  hardly  be  suggested  that  the  'Treaty 
would  lapse,  if  one  onl^  of  the  two  Agents  omitted  to  lodge  a  written  or  printed  argu- 
ment, such  as  this  Article  contemplates.  Yet  there  is  no  more  reason  for  saying  that 
such  a  written  or  printed  argument,  to  be  then  delivered,  is  a  sine  qua  non  of  the  Treaty, 
if  both  Agents  omit  it,  than  if  one  only  does  so.  3d.  The  Article  is,  in  its  nature,  one  of 
procedure  only,  for  the  mutual  information  (it  may  be)  of  the  parties,  and  entirely  for 
the  assistance  of  the  Arbitrators,  but  mainly  for  the  benefit  and  advantage  of  the 
parties  themselves,  who,  in  such  a  matter,  may  or  may  not  choose  to  avail  themselves 
of  it.  4th.  Nor  would  any  practical  inconvenience  or  disadvantage  arise  to  either 
party  (in  case  the  arbitration  proceeds)  from  an  agreement  not  to  present  such  argu- 
ments until  a  later  date,  the  Arbitrators  having  full  power  at  any  later  date  to  admit 
such  written  or  oral  arguments  as  they  may  think  fit. 

Her  Migesty's  Goverumeut  would  make  no  difficulty  as  to  a  suitable  arrangement 
for  the  presentation  of  the  arguments  if  a  convention  were  signed  by  Mr.  Fish  and  Sir 
Edward  Thornton  and  ratifieif  by  the  Senate,  although  there  was  not  time  for  the  rati- 
fications to  bo  exchanged  in  London  previously  to  the  15th  of  .June. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


llnclosuro  6  in  No.  97.] 

Earl  Granville  to  General  Schmck, 

Foreign  Office,  June  5,  1872. 
Sir  :  I  have  to  state  to  you  that  with  the  view  of  obviating  the  difficulty  connected 
with  the  meeting  of  the  Arbitrators  at  Geneva  on  the  15th  instant,  and  the  presenta- 
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tion  of  the  written  or  printed  argament  under  the  fifth  Article  of  the  Treaty  on  that- 
day,  Her  Majesty's  Government  are  still  ready  either  to  agree  in  an  application  to  the 
Arbitrators  on  the  15th  to  adjourn  at  once  without  the  presentation  oi  the  argument 
of  either  Government,  or  to  conclude  a  new  arrangement  with  the  treaty-making  power 
of  the  United  States  for  the  enlargement  of  the  time ;  or,  instead  of  the  amendments  ta 
the  Treaty  Article,  which  Her  Mcyesty's  Government  last  proposed,  they  are  willing  to 
conclude  it  with  the  following  additions:  First,  to  insert  after  the  paragraph,  as 
altered  by  the  Senate,  the  words  "  the  remote  or  indirect  losses  mentioned  in  this  a^ee^ 
ment,  being  losses  arising  remotely  or  indirectly  and  not  directly  from  acts  of  belliger- 
ents." Secondly,  to  insert  after  this  paragraph  another  paragraph:  "Further,  the 
stipulations  of  this  Convention  as  to  future  conduct  have  no  reference  to  acts  of  inten- 
tional ill-faith  or  willful  violation  of  international  duties." 

The  objection  to  negotiating  a  proposition  which  involves  the  idea  that  either  coun- 
try may  be  guilty  of  intentional  lU-mith  or  willful  violation  of  its  international  duties 
mij^ht  be  met  by  such  declaration  as  that  proposed  in  the  second  of  these  additions 
being  iuserted  in  the  Treaty  Articles,  or,  if  the  United  States  should  prefer  it,  by  an  in- 
tei'change  of  notes  approved  by  the  Senate  at  the  time  of  ratification. 
I  have  the  honor  to  be,  sir,  your  most  obedient,  humble  servant, 

GRANVILLE. 


[Inclostire  7  in  No.  97. J 

General  Scheiwk  to  Earl  Granville. 

Legation  of  the  United  States, 

London,  June  6, 1872. 

My  Lord  :  I  had  the  honor  to  receive  late  last  ni^ht  your  three  notes  of  yesterday's 
date,  containing  several  suggestions  for  a  modification  of  the  proposed  supplementary 
Article,  and  with  a  further  explanation  of  the  views  and  reasons  there#9r  of  Her  Maj- 
esty's Government,  and  in  which  you  also  present  again  suggestions  and  views  in  re- 
lation to  questions  about  the  meeting  of  the  Arbitrators  and  the  presentation  of  argu- 
ments on  the  15th  instant. 

Without  commenting  on  or  replying  to  these  suggestions,  views,  or  reasons  which  you 
desire  to  bring  thus  again  and  more  specifically  to  the  notice  of  my  Government,  I  have 
to  inform  yon  that  I  have  hastened  to  transmit  the  full  text  of  each  of  these  communi- 
cations by  telegraph  to  Mr.  Fish,  at  Washin^^n. 

I  have  the  honor  to  be,  my  Yord,  with  the  highest  consideration,  your  Lordship's  most 
obedient  servant, 

ROBT.  C.  SCHENCK. 


[luclosare  8  in  No.  97.] 

General  SehencJc  to  Earl  Granville, 

Legation  of  the  United  States, 

London f  June  6, 1872. 

My  Lord:  In  the  conversation  we  had  yesterday,  and  which  was  resumed  this  morn- 
ing, you  stated  to  me  that  Her  Majesty's  Government  have  always  thought  the  lan- 
guage proposed  by  them  in  the  draught  Article,  as  it  stands,  sufficient  for  the  purpose 
of  removing  and  putting  an  end  to  all  demand  on  the  part  of  the  United  States  in  re- 
spect to  those  indirect  claims  which  they  put  forth  in  their  Case  at  Geneva,  and  to  the 
admissibility  of  which  Her  Majesty's  Government  have  objected;  but  that  there  were 
those  who  doubted  whether  the  terms  used  were  explicit  enough  to  make  that  perfectly 
clear,  and  to  prevent  those  same  claims  from  being  put  forward  again.  I  concurred 
with  you  in  your  view  as  to  the  sufficiency  of  the  language  used  in  that  clause  of  the 
proposed  Article,  and  which  the  Government  of  the  United  States  had  accepted ;  and  I 
repelled  the  idea  that  anybody  should  think  it  possible  that  the  Gtovernment  of  the 
United  States,  if  they  should  yield  those  claims  for  a  consideration  in  a  settlement 
between  the  two  countries,  would  seek  to  bring  them  up  in  the  future,  or  would  insist 
that  they  were  still  before  the  Arbitrators  for  their  consideration. 

I  am  now  authorized,  in  a  telegraphic  dispatch  received  to-day  from  Mr.  Fish,  to  say 
that  the  Government  of  the  United  States  regards  the  new  rule  contained  in  the  pro- 
posed Article  as  the  consideration  for,  and  to  be  accepted  as,  a  final  settlement  of  the 
three  classes  of  the  indirect  claims  put  forth  in  the  Case  of  the  United  States  to  which 
the  Government  of  Great  Britain  have  objected. 

I  have  the  honor  to  "be,  with  the  highest  consideration,  my  Lord,  your  Lordship's  most 
obedient  servant,  • 

ROBT.  C.  SCHENCK. 
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[luclosore  9  In  No.  97.] 
Earl  Granville  to  General  Schenck. 

Foreign  Office,  June  7, 1872. 

Sir:  In  a  telegram,  which  I  have  this  morning  received  from  Sir  Edward  Thornton, 
he  remarks,  with  reference  to  the  first  of  the  two  passages  which,  in  my  letter  to  yon 
of  the  5th  instant.  I  stated  that  Her  M^esty's  Government  proposed  to  insert  in  the 
article  in  lieu  of  tne  amendments  last  proposed  hy  them,  that  Mr.  Fish  had  frequently, 
in  conversation  with  him,  objected  to  the  nse  of  the  word  '*  belligerent/'  and  wishes  that 
indirect  claims  arising  oat  of  acts  committed  by  persons  other  than  recognized  belliger- 
ent6,  as  well  as  belligerents,  should  be  agreed  to  be  not  admissible  for  the  fntnre. 

If  Mr.  Fish  should  still  entertain  the  same  opinion.  Her  Mijesty's  Government  would 
be  quite  content  that  the  passage  in  question  should  run  thus : 

"The  remote  or  indirect  losses  mentioned  in  this  agreement,  being  losses  arising  re- 
motely or  indirectly,  and  not  directly,  from  acts  of  war .'^ 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


[Inclosnre  10  in  No.  97.] 

General  Schenck  to  Earl  Granville. 

Legation  of  the  Unttbd  States, 

London,  June  6, 1872. 
Mt  Lord  :  I  received  at  seven  o'clock  last  evening  your  note  of  yesterday  referring 
to  what  Sir  Edward  Thornton  has  stated  to  you  in  regard  to  Mr.  Fish's  objection  to 
the  word  "  belligerent,"  and  suggesting  a  modification  of  language  to  obviate  that 
objection. 

I  transmitted  the  full  text  of  your  note  by  telegraph  to  Mr.  Fish  immediatelv.  At 
the  same  time  I  informed  him  that  I  am  giving  your  Lordship  no  ground  for  believing 
that  the  Government  of  the  United  States  will  be  able  now  to  assent  to  any  change  of 
the  rule  as  expressed  by  the  Senate  amendment. 

I  have  the  honor  to  b^,  with  the  highest  consideration,  your  Lordship's  most  obedient 
servant, 

KOBT.  C.  SCHENCK. 


No.  98. 

Mr.  Fish  to  General  Schenck, 

[Telegram.] 

Department  of  State, 

Washingtonj  June  9, 1872. 
Your  telegram  received  at  midnight.  The  proposal  contained  in  Lord 
Granville's  note  of  yesterday  cannot  be  accepted  by  this  Government 
In  my  dispatch  of  June  2  I  said  that  in  the  opinion  of  this  Gk)vernment 
the  Arbitrators  have  the  power  to  adjourn  either  on  their  own  motion 
or  on  that  of  either  party,  and  that  if  the  arguments  be  put  in  on  both 
sides  on  15th,  and  Great  Britain  moves  for  an  adjournment,  we  will 
assent,  but  we  cannot  be  parties  to  a  joint  application  for  adjournment. 
This  Government  has  no  reason  to  ask  an  adjournment,  and  if  it  abstain 
from  resisting  a  motion  to  adjourn,  it  will  do  so  from  courtesy  to  Great 
Britain.  Nor  can  this  Government  directly  or  indirectly  be  a  party  to 
an  agreement  or  understanding  whereby  Great  Britain  is  to  submit  her 
argument  to  the  Tribunal  conditionally  or  under  any  protest  or  reserva- 
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tion.  The  obligations  of  the  Treaty  are  reciprocal,  and  no  right  is 
reserved  to  either  Government  of  any  qualified  action  while  the  other 
is  fulfilling  the  spirit  and  the  letter  of  the  Treaty.  The  United  States 
will  feel  itself  bound  to  protest  against  a  conditional  presentation  of  the 
argument  on  the  part  of  Great  Britain,  or  any  assumed  reservation  of 
right  on  her  part  to  withdraw. 

If  the  British  Government  have  the  right  or  the  desire  to  withdraw 
from  the  arbitration,  or  to  cancel  the  appointment  of  their  Arbitrator, 
they  must  do  so  without  asking  the  consent  of  this  Government. 

If  such  notice  of  withdrawal  as  is  suggested  in  Lord  Granville's  note 
be  given,  it  will  be  the  duty  of  the  American  Agent  and  Counsel  to 
repel  it  very  decidedly,  and  in  terms  which  self-respect  will  make  neces- 
sary.  Such  notice  would  instantly  terminate  all  further  negotiations  on 
the  part  of  this  Government.  You  will  send  to  Davis  copy  of  the  pro- 
posed Article,  and  inform  him  fully  of  the  present  condition  of  the  nego- 
tiation between  the  two  Governments,  and  you  will  send  a  copy  of  your 
telegram  of  yesterday  and  of  this  reply,  and  will  keep  him  advised  of  any 
further  correspondence  or  proceedings.  Send  copies  of  all  the  recent 
correspondence  necessary  to  inform  him  and  the  Counsel  of  what  has 
been  done. 

FISH. 


No.  99. 

Mr.  Fish  to  Mr.  Davis. 
[Telegram.] 

Department  of  St  ate, 

Washingtonj  June  9, 1872. 
You  and  the  Counsel  should  be  in  Geneva  on  15th  regardless  of  any 
action  which  Great  Britain  may  be  supposed  to  be  likely  to  take.  If 
deemed  necessary,  notice  must  be  given  to  Arbitrators  that  you  will  be 
there  to  deliver  argument  and  to  proceed  according  to  the  Treaty.  I 
have  telegraphed  Schenck  to  send  you  full  information  of  present  state 
of  negotiations,  with  copies  of  recent  correspondence,  and  especially 
of  a  note  of  Granville  and  of  my  reply  of  this  date.  Should  any  notice 
such  as  is  indicated  in  Granville's  note  be  given,  a  decided  protest  must 
be  entered  against  any  qualified  or  conditional  appearance  before  the 
Tribunal.  The  course  and  the  notice  suggested  by  Granville  will  be 
not  only  a  failure  to  observe  her  treaty  obligations  with  this  Government 
on  the  part  of  Great  Britain,  but  will  also  be  an  indignity  to  the  friendly 
Powers  who  have  appointed  Arbitrators  to  attend  a  Tribunal  before 
which  two  parties  are  to  appear  in  good  faith.  Use  calm  and  measured 
language,  avoiding  menace  or  irritation  in  whatever  is  said.  You  will 
communicate  this  and  other  telegrams,  and  all  information  received 
from  Schenck  to  Counsel,  who  will  consider  them  addressed  to  them, 
and  will  please  regulate  their  course  accordingly.  In  the  very  great 
uncertainty  as  to  the  course  which  England  intends  to  observe,  it  is 
difficult,  if  not  impossible,  to  give  instructions  to  meet  the  contingencies 
which  may  arise.  If  Great  Britain  put  in  her  argument  on  15th  with- 
out any  offensive  notice,  and  then  mores  for  an  adjournment,  you  and 
Counsel  on  our  side  will  say  that  the  United  States  do  not  object  to  the 
adjournment. 
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No.  100. 

Mr.  Davis  to  Lord  Tenterden. 

Paris,  June  10, 1872.  (Received  June  11.) 
My  Lord  :  I  have  the  honor  to  transmit  herewith,  for  your  Lord- 
ship's information,  a  copy  of  a  letter  this  day  addressed  by 'me  to  each 
of  the  Arbitrators  in  the  Tribunal  of  Arbitration  constituted  under  the 
provisions  of  the  Treaty  concluded  at  Washington,  May  8,  1871,  be- 
tween the  United  States  and  Her  Britannic  Majesty. 
I  have,  &c., 

J.  0.  BANCROFT  DAVIS. 


[Inclosare  in  No.  100.  J 

Mr,  Davis  to  M.  Sclopis.^ 

Paris,  June  10,  1872. 
Sir  :  I  have  received  from  my  Government  instrnctions,  iu  order  to  avoid  possible 
misapprehensioDS,  to  inform  vou  that  the  United  States  will  be  present,  by  their  Agent 
and  Counsel,  at  the  Hotel  de  Yille,  in  Geneva,  on  the  15th  instant,  pursuant  to  the 
order  of  adjournment  made  by  the  Tribunal  on  the  16th  day  of  December  last,  and 
will  then  and  there  be  prepared  to  present  their  arp^ment,  in  accordance  with  the  re> 

Suirements  of  the  Treaty  oi  May  8, 1871,  and  to  hold  themselves  subject  to  such  further 
irections  of  the  Tribunal  as  may  be  made,  under  the  provisions  of  the  Treaty,  upon 
the  issues  raised  by  the  various  papers  which  have  been  presented  under  the  Treaty 
by  the  two  Grovemments,  now  in  the  possession  of  the  Tribunal. 
I  have,  &c., 

J.  C.  BANCROiT  DAVIS. 


No.  101. 

General  Schenck  to  Mr.  Fish. 

[Telegram.] 

London,  June  11, 1872.    (Received  at  11.50  a.  m.) 
Received  yesterday  morning  your  telegram  of  9th,  and  communi- 
cated to  Lord  Granville  immediately  all  except  the  instructions  at  the 
close.    Late  last  night,  after  a  long  Cabinet,  he  sent  me  the  following 
note: 

[Earl  Granville  to  General  Schenck.'] 

SiK :  Her  Majesty^s  Government  understand  that  the  Government  of  the  United 
States  decline  any  agreement  between  the  two  Governments,  unless  the  Government 
of  Her  Majesty  consent  to  sign  the  supplemental  Article  as  altered  by  the  Senate,  to 
which  Her  Majesty^s  Government  have  stated  their  objections,  or  unless  without  any 
declaration  as  to  our  doing  so  sub  modo  they  agree  to  taKe  a  further  step  in  the  proceed- 
ings before  the  Arbitrators,  whUe  a  misunderstanding  exists  as  to  what  both  parties 
agreed  to  submit  to  arbitration.  Mr.  Fish  states  to  you  that  the  Government  of  the 
United  States  have  no  reason  to  ask  for  an  adjournment  of  the  Arbitration  at  Geneva. 
The  reason  which  actuated  Her  Majesty's  Government  in  proposing  it  was  to  obtain 
time  for  the  conclusion  of  an  agreement  at  which  both  parties  had  already  nearly 
arrived.    Her  Majesty's  Government  will  have  now  to  consider  what  may  be  the  course 

^  Similar  letters  were  addressed  to  Baron  Itajuba,  M.  J.  Stsempfli,  Mr.  Adams,  and 
the  Lord  Chief  J  ustice. 
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most  coDsbtent  with  the  declarations  they  have  heretofore  made  most  respectful  to  the 
Tribunal  of  Arbitration  and  the  most  conrteous  to  the  United  States.  The  British 
Arbitrator  will  proceed  to  Geneva,  and  at  the  meeting  of  the  Tribunal  the  British 
Agent  will  be  directed  to  present  to  them  a  statement  to  the  following  effect : 

"  Her  Majesty's  Government  regret  to  be  under  the  necessity  of  iniorming  the  Arbi- 
trators that  the  difference  between  Her  Majesty's  Government  fgid  the  Government  of 
the  United  States  referred  to  in  the  note  which  accompanied  the  presentation  of  the 
British  Counter  Case  on  the  15th  of  April  last,  has  not  yet  been  removed.  Her  Majesty's 
Government  have,  however,  been  engaged  in  negotiations  with  the  Government  of  the 
United  States,  which  have  continued  down  to  the  present  time,  for  the  solution  of  the 
difficulty  which  has  thus  arisen,  and  they  do  not  abandon  the  hope  that,  if  further 
time  were  given  for  that  purpose,  such  a  solution  might  be  found  practicable.  Under 
these  circumstances,  the  course  which  Her  Majesty's  Government  would  respectfully 
request  the  Tribunal  to  take  is  to  adjourn  the  present  meeting  for  such  a  period  as  may 
enable  a  supplementary  convention  to  be  still  concluded  and  ratified  between  the  High 
Contracting  Parties.  In  the  mean  time  the  High  Contracting  Parties  not  being  in  accord 
as  to  the  subject-matter  of  the  reference  to  arbitration.  Her  Mtgesty's  Government 
regret  to  find  themselves  unable  to  deliver  the  written  argument,  which  their  Agent  is 
directed  to  put  in  under  the  fifth  Article  of  the  Treaty,  (although  that  argument  has 
been  duly  prepared  and  is  in  the  hands  of  their  A^ent,)  or  to  take  any  other  steps  at 
the  present  time  in  the  intended  arbitration.  It  will  of  conrse  be  understood  by  the 
Tribunal  that  Her  Majesty's  Government  (while  they  would  consider  the  Tribunal  to 
have  full  power  to  proceed  at  the  end  of  the  period  of  adjournment  if  the  difference 
between  the  High  Contracting  Parties  should  then  have  been  removed,  notwithstanding 
the  non-delivery  on  this  day  of  the  argument  by  the  British  Agent)  continue,  while  re- 
questing this  adjournment,  to  reserve  all  Her  Majesty's  rights  in  the  event  of  an  agree- 
ment not  being  finallv  arrived  at  in  the  same  manner  as  was  expressed  in  the  note 
which  accompanied  the  British  Counter  Case." 

SCHENCK. 


No.  102. 
General  Schenck  to  Mr.  Fish. 
[Telegram.] 

London,  June  11, 1872.  (Received  at  3.40  p.  m.) 
Have  acknowledged  Lord  Granville's  note  telegraphed  you  this  morn- 
ing, saying  I  have  transmitted  it  to  my  Government,  at  Washington, 
where  1  have  no  doabt  it  will  be  received  and  considered  in  the  same 
friendly  spirit  in  which  it  is  intended,  and  as  a  sincere  effort  yet  to  pre- 
serve the  Treaty  between  the  two  countries. 

SCHENOK. 


No.  103. 

General  Schenck  to  Mr.  Fish. 

[Telegram.] 

London,  Jnne  12, 1872 — 3.  45  p.  m. 

(Received  at  10.45  p.  m.) 
Have  this  moment  received  another  long  communication^  from  Lord 
Granville.    It  is  in  a  very  friendly  spirit.    He  recapitulates  the  history 
of  the  negotiation  for  a  supplementary  Article,  and  then  proceeds  as 
follows : 

[Earl  QranviUe  to  General  Schenck.'] 

Her  Majesty's  Government  believe,  therefore,  that  they  have  met  all  the  objections, 
so  far  as  they  have  been  informed  of  them,  which  have  been  from  time  to  time  advanced 
to  the  suggestions  which  they  have  made,  and  that  this  recapitulation  of  the  negotia- 


'  For  full  text  of  this  note  see  p.  573. 
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tion  shows  that,  unless  Her  Majesty's  Government  have  erred  in  their  view  of  the  prob- 
able intention  of  the  Senate,  the  two  Governments  are  substantially  agreed,  or  that,  if 
there  is  any  difference  between  them  in  principle,  it  is  reduced  to  the  smallest  propor- 
tions. 

On  the  other  hand,  the  objections  which  Her  Majesty's  Government  entertain,  and 
have  expressed,  to  the  language  of  the  amendments  made  by  the  Senate,  are  founded 
upon  reasons  to  which  they  attach  the  greatest  importance,  though  they  think  it  pos- 
sible that  the  Senate  did  not  intend  to  use  that  language  in  the  sense  which,  accoroiug 
to  the  view  of  Her  Majesty's  Government,  the  words  properly  bear. 

The  Government  of  the  United  States  have  stated  in  the  telegraphic  message  from 
Mr.  Fish,  to  which  I  have  already  referred,  that  there  are  some  cases  not  provided  for 
in  the  words  suggested  by  Her  Minesty's  Government  on  the  30th  of  May.  If  the  Gov- 
ernment of  the  United  States  are  of  opinion  that  these  cases  are  not  covered  by  the  last 
proposed  form  of  Article,  and  will  state  what  are  the  cases  in  question.  Her  Majesty's 
Government  cannot  but  think  that  the  two  Governments  might  probably  agree  upon  a 
form  of  words  which  would  meet  them  without  being  open  to  the  objections  which 
they  have  felt  to  the  wording  of  the  Article  as  proposed  by  the  Senate.  Her  Mcyesty's 
Government  have  never  put  forward  their  words  as  an  ultimatum,  and  they  wiU  be 
willing  to  consider  at  the  proper  time  other  words,  if  an  adjournment  is  agreed  upon. 

I  shall  make  no  reply  at  present  to  this  communication,  not  having 
from  you  any  answer  to  or  comment  on  Granville's  note  of  10th,  tele- 
graphed yesterday  morning.  Have  sent  Davis  copies  of  all  notes  and 
telegrams.    He  goes  to  Geneva  to-morrow. 

SOHENCK. 


No.  104. 
General  Schenck  to  Mr,  Fish. 

No.  254.]  Legation  of  the  United  States, 

London,  June  13, 1872.    (Received  June  25.) 

Sir:  With  this  I  transmit  copies  of  all  correspondence  with  the 
Foreign  Office. 

I  send  also  reports  of  proceedings  in  both  Houses  of  Parliament,  and 
articles  from  the  leading  journals  since  that  date,  which  will  serve  to 
inform  you  better  than  anything  else  could  do  of  the  excitement  and 
anxiety  here  occasioned  by  the  imminent  prospect  of  the  failure  of  the 
arbitration  at  Geneva. 

Up  to  this  time  I  am  without  any  reply  from  you  to  my  two  telegrams 
of  the  11th,  and  one  of  yesterday,  (12th,)  and  I  am,  therefore,  unable  to 
inform  Lord  Granville  whether  you  are  willing  to  give  any  consideration 
to  his  last  two  communications.  You  have  probably,  however,  tele- 
graphed your  farther  views  and  instructions  direct  to  Mr.  Davis.  He 
goes  from  Paris  to  Geneva  to-day,  and  has  been  furnished  with  copies 
of  all  notes  and  telegrams  relating  to  recent  negotiations  and  the  points 
that  have  been  in  controversy. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

ROBT.  C.  SCHENOK. 


[Inclosore  1  in  No.  104.] 

Earl  Granville  to  General  Schenck. 

Foreign  Office,  June  8, 1872. 
Sir  :  It  appears  to  Her  Majesty's  Government  from  a  review  of  the  correspondence 
between  the  two  Governments  that  an  agreement  on  the  supplemental  Article  might 
probably  be  arrived  at,  if  sufficient  time  were  given  for  discussion.    If,  therefore,  the 
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Treaty  is  to  be  maintaiued,  an  adjournment  of  the  meeting  of  the  Arbitrators  from  the 
15th  instant  has  become  absolutely  necessary.  With  this  view  I  have  the  honor  to 
propose  that  on  the  meeting  of  the  Arbitrators  on  that  day,  a  joint  application  shall  be 
made  for  an  adjournment  for  eight  months. 

If  the  Government  of  the  United  States  concur  in  makinc  an  application  for  adjourn- 
ment, it  is  the  intention  of  Her  Majesty's  Government  to  deliver  to  the  Arbitrators  on 
the  15th  instant  the  summary  of  their  argument  under  the  fifth  Article  of  the  Treaty, 
accompanied  by  a  declaration  of  which  I  have  the  honor  to  inclose  you  a  copy  for  the 
information  of  your  Government. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


llnclosure  2  in  No.  104. J 
Sketch  of  draught  note  in  presenting  summary. 

The  undersized  Agent,  of  Her  Britannic  Majesty,  has  the  honor  to  deliver  herewith 
to  Count  Sclopis,  &c.,  the  printed  argument,  showing  the  points  and  referring  to  the 
evidence  on  which  the  Government  or  Her  Britannic  Majesty  relies,  as  required  by  the 
fifth  Article  of  the  Treaty  of  Washington. 

The  undersigned  is  instructed  by  the  Government  which  he  represents  to  state  that 
this  printed  argument  is  only  delivered  to  the  Tribunal  conditionally  on  the  adjourn- 
ment requested  in  the  note  which  he  had  the  honor  to  address  to  the  Tribunal  this  day, 
jointly  with  the  Agent  of  the  United  States,  being  carried  into  effect,  and  subject  to 
the  notice,  which  the  undersigned  has  the  honor  hereby  to  give,  that  it  is  the  intention 
of  Her  Majesty's  Government  to  cancel  the  appointment  of  the  British  Arbitrator,  and 
to  withdraw  from  the  arbitration  at  the  close  of  the  term  fixed  for  the  adjournment, 
unless  the  difference  which  has  arisen  between  the  two  Governments  as  to  the  claims 
for  indirect  losses  referred  to  in  the  note  which  the  undersigned  had  the  honor  to  ad- 
dress to  Count  Sclopis  on  the  15th  of  April  shall  have  been  removed. 


[Incloisare  3  in  No.  104.] 

General  Schenek  to  Earl  Granville. 

Legation  of  the  United  States, 

London,  June  8,  1872. 
Mv  Lord  :  I  have  received  this  evening  (7.30  p.  m.)  your  note  of  to-day's  date,  com- 
municating for  the  information  of  my  Government  a  copy  of  a  sketch  of  draught  note 
to  be  used  in  presenting  to  the  Arbitrators  a  summary  of  their  argument  on  the  I5th 
instant,  such  d^ught  note  being  based  on  a  proposed  application  for  an  adjournment  of 
the  arbitration  for  eight  months. 
I  shall  immediately  transmit  your  note  and  the  inclosure  by  telegraph  to  Mr.  Fish. 
I  have  the  honor  to  be,  with  the  highest  consideration,  your  Lordship's  most  obe- 
dient servant, 

ROBERT  C.  SCHENCK. 


rinclosure  4  in  Ko.  104.] 

Earl  Granville  to  General  Schetick. 

Foreign  Office,  June  10, 1872. 
Sir  :  Her  Majesty's  Government  understand  that  the  Government  of  the  United 
States  decline  any  agreement  between  the  two  Governments,  unless  the  Government 
of  Her  Majesty  consent  to  sign  the  supplemental  Article  as  altered  by  the  Senate,  to 
which  Her  Majesty's  Government  have  stated  their  objections,  or  unless  they  agree, 
without  any  .declaration  as  to  their  doin^  so  suh  modo  to  take  a  further  step  in  the  pro- 
ceeding before  the  Arbitrators,  while  a  misunderstanding  exists  as  to  what  both  parties 
agreed  to  submit  to  arbitration. 


572  TREATY   OF   WASHINGTON. 

Mr.  Fisb  states  to  you  that  the  Governmeut  of  the  United  States  have  no  reason  to 
ask  for  an  adjonmment  of  the  arbitration  at  Geneva. 

The  reason  which  actuated  Her  Majesty^s  Government  in  proposing  it,  was  to  obtain 
time  for  the  conchision  of  an  agreement  at  which  both  parties  had  akeady  nearly 
arrived. 

Her  Majesty's  Government  will  have  now  to  consider  what  may  be  the  course  most 
consistent  with  the  declarations  they  have  heretofore  made,  most  respectful  to  the 
Tribunal  of  Arbitration,  and  the  most  courteous  to  the  United  States. 

The  British  Arbitrator  will  repair  to  Geneva,  and  at  the  meeting  of  the  Tribunal  the 
British  Agent  will  be  directed  to  present  them  a  statement  to  the  following  effect : 

"  Her  Majesty's  Government  regret  to  be  under  the  necessity  of  informing  the  Arbi- 
trators that  the  difference  between  Her  Majesty's  Government  and  the  Government  of 
the  United  States,  referred  to  in  the  note  which  accompanied  the  presentation  of  the 
British  Counter  Case  on  the  15th  of  April  last,  has  not  yet  been  removed.  Her  Majes- 
ty's Government  have,  however,  been  engaged  in  negotiations  with  the  Government 
of  the  United  States,  which  have  continued  down  to  tne  present  time,  for  the  solution 
of  the  difficulty  which  has  thus  arisen  ;  and  they  do  not  abandon  the  hope  that,  if  fur- 
ther time  were  given  for  that  purpose,  such  a  solution  might  be  fonnd^  practicable. 

**  Under  these  circumstances,  the  course  which  Her  Majesty's  Government  would 
respectfully  request  the  Tribunal  to  take  is,  to  adjourn  the  present  meeting  for  such  a 
period  as  may  enable  a  supplementary  convention  to  be  still  concluded  and  ratified 
between  the  High  Contracting  Parties. 

**In  the  mean  time,  the  Hign  Contracting  Parties  not  being  in  accord  as  to  the  sub- 
ject-matter of  the  reference  to  arbitration,  Her  Majesty's  Government  regret  to  find 
themselves  unable  to  deliver  the  written  argument  which  their  Agent  is  directed  to  put 
in  under  the  Vth  Article  of  the  Treaty,  (although  that  argument  has  been  duly  pre- 
pared, and  is  in  the  hands  of  their  Agent,)  or  to  take  any  other  step  at  the  present 
time  in  the  intended  arbitration. 

"  It  will,  of  course,  be  understood  by  the  Tribunal  that  Her  Majesty's  Government 
(while  they  would  consider  the  Tribunal  to  have  full  power  to  proceed  at  the  end  of 
the  period  of  actjoummeDt,  if  the  difference  between  the  High  Contracting  Parties 
should  then  have  be^en  removed,  notwithstanding  the  non-delivery  on  this  day  of  the 
argument  by  the  British  Agent)  continue,  while  requesting  tliis  adjournment,  to 
reserve  all  Her  Majesty's  rights  in  the  event  of  an  agreement  not  being  finally  arrived 
at,  in  the  same  manner  as  was  expressed  in  the  note  which  accompanied  the  British 
Counter  Case." 

I  have  the  honor  to  be,  with  high  consideration,  sir,  your  most  obedient,  humble, 
servant. 

GRANVILLE. 


( InclosTire  5  in  No.  104.]  ^ 

General  Schenck  to  Earl  Granville. 

Legation  of  the  United  States, 

London,  June  11,  1872. 
My  Lord  :  I  had  the  honor  to  receive  late  last  night  your  note  of  yesterday,  refer- 
ring to  the  present  state  of  the  negotiations  between  the  Government  of  the  United 
States  and  Her  Mtgesty's  Government  in  relation  to  the  proposed  supplementary  Arti- 
cle, or  to  an  adjournment  of  the  arbitration  at  Geneva ;  and  informing  me  that  Her 
Majesty's  Government  will  now  have  to  consider  what  may  be  the  course  most  consist- 
ent with  the  declarations  they  have  heretofore  made,  most  respectful  to  the  Tribunal 
of  Arbitration,  and  the  most  courteous  to  the  United  States.  Your  Lordship  then 
proceeds  to  state  that  the  British  Arbitrator  will  repair  to  Geneva,  where  the  British 
Agent,  at  the  meeting  of  the  Tribunal,  will  be  directed  to  present  them  a  statement  to 
the  effect  that  the  difference  between  the  two  Governments  referred  to  in  the  note 
which  accompanied  the  presentation  of  the  British  Counter  Case,  not  having  been  re- 
moved, although  negotiations  to  that  end  have  been  engaged  in  and  continued  down 
to  the  present  time.  Her  Majesty's  Government  do  not  abandon  the  hope  that  if  fur- 
ther time  were  given  for  that  purpose  such  a  solution  might  be  found  practicable. 
And  that,  under  these  circumstances,  the  course  which  Her  Majesty's  Government 
would  respectfully  request  the  Tribunal  to  take  is,  to  adjourn  for  such  a  period  as  may 
enable  a  supplementary  convention  to  be  still  concluded  and  ratified  between  the 
High  Contracting  Parties.  And  you  further  inform  me  that,  in  the  mean  time,  the  High 
Contracting  Parties  not  being  in  accord  as  to  the  subject-matter  of  the  reference  to 
arbitration,  Her  Majesty's  Government  regret  to  find  themselves  unable  to  deliver  their 
written  argument  under  the  Vth  Article  of  the  Treaty,  although  that  argument  is  duly 
prepared  and  in  the  hands  of  their  Agent,  or  to  take  any  other  step  at  the  present 
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time  in  the  intended  arbitration.  And  you  add  that  it  will  of  course  be  understood  by 
the  Tribunal  that  while  Her  Mi^<^^7's  Government  would  consider  the  Tribunal  to 
have  full  power  to  proceed  at  the  end  of  the  x)eriod  of  adjournment,  if  the  difference 
between  tne  High  Contracting  Parties  should  then  have  been  removed,  notwithstanding 
the  non-delivery  on  that  day  of  the  argument  by  the  British  Agent,  they  will  continue, 
while  requesting  this  adjournment,  to  reserve  all  Her  Miy©8ty*s  rights  in  the  event  of 
an  agreement  being  finally  arrived  at,  in  the  same  manner  as  was  expressed  in  the 
note  which  accompanied  the  British  Counter  Case. 

This  note,  my  Lord,  in  its  full  text,  I  transmitted  this  morning  to  my  Government 
at  Washinffton,  where  I  have  no  doubt  it  will  be  received  and  considered  in  the 
friendly  spirit  in  which  it  is  intended,  and  as  a  sincere  effort  yet  to  preserve  the  Treaty 
between  the  two  countries;  and  I  will  not  fail  to  communicate  to  you  at  the  earliest 
moment  the  answer  which  may  come  from  Mr.  Fish. 

I  have  the  honor  to  be,  with  the  highest  consideration,  my  Lord,  Your  Lordship's 
most  obedient  servant, 

ROBT.  C.  SCHENCK. 


[Inclosure  6  in  No.  104.] 
Earl  Granville  to  General  Schenck, 

Foreign  Office,  June  11, 1872. 

Sir  :  It  may  be  useful  that  I  should  briefly  recapitulate  the  negotiations  which  have 
passed  \«  ith  respect  to  the  supplementary  Treaty  Article  in  order  that  there  may  be  a 
distinct  and  connected  record  of  them. 

On  the  10th  of  May  Her  Majesty's  Government,  although  they  considered  that  the 
proposal  of  the  form  of  Article  would  come  more  conveniently  from  the  United  States 
Government,  proposed  the  draught  Article  as  originally  forwarded  to  you  on  that  day. 

This  draught  Article  was  substantially  the  same  as  the  draught  note,  the  interchange 
of  which  had  formed  the  subject  of  previous  correspondence. 

On  the  26th  of  May  Her  M^esty's  Govornment  learned  that  the  Senate  had  recom- 
mended the  President  to  negotiate  a  convention  on  the  basis  of  this  draught  Article, 
with  the  substitution  of  two  other  paragraphs  for  the  fourth  and  fifth  paragraphs  of 
the  English  draught,  as  follows :  "  Whereas  the  Government  of  Her  Britannic  Majesty 
has  contended  in  the  recent  correspondence  with  the  Government  of  the  United  States 
as  follows,  namely :  That  such  indirect  claims  as  those  for  the  national  losses  stated  in 
the  Case  presented  on  the  part  of  the  Government  of  the  United  States  to  the  Tribunal 
of  Arbitration  at  Geneva,  to  have  been  sustained  by  *  the  loss  in  the  transfer  of  the 
American  commercial  marine  to  the  British  flag ;  the  enhanced  payments  of  insurance ; 
the  prolongation  of  the  war,  and  the  addition  of  a  large  sum  to  the  cost  of  the  war  and 
the  suppression  of  the  rebellion  ;'  firstly,  were  not  included,  in  fact,  in  the  Treaty 'of 
Washington  ;  and  further,  and  secondly,  should  not  be  admitted  in  principle  as  grow- 
ing out  of  the  acts  committed  bv  particular  vessels,  alleged  to  have  been  enabled  to 
commit  depredations  upon  the  shipping  of  a  belligerent  by  reason  of  such  a  want  of 
due  diligence  in  the  performance  or  neutral  obligations  as  that  which  is  imputed  by 
the  United  States  to  Great  Britain ;  and  whereas  the  Government  of  the  United  States 
has  contended  that  the  said  claims  were  included  in  the  Treaty ;  and  whereas  both 
Governments  adopt  for  the  future  the  principle  that  claims  for  remote  or  indirect 
losses  should  not  be  admitted  as  the  result  of  the  failure  to  observe  neutral  obliga- 
tions, so  far  as  to  declare  that  it  will  hereafter  guide  the  conduct  of  both  Governments 
in  their  relations  with  each  other : 

*•  Now,  therefore,  in  consideration  thereof,  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate  thereof,  consents  that  he  will  make  no  claim 
on  the  part  of  the  United  States  in  respect  of  indirect  losses,  as  aforesaid,  before  the 
Tribunal  of  Arbitration  at  Geneva." 

Her  Majesty's  Government  objected,  as  I  informed  you  in  my  letter  of  the  27th  of 
May,  to  the  definition-  as  therein  expressed  of  the  principle  which  both  Governments 
are  prepared  to  adopt  for  the  future,  as  too  vague,  and  proposed  the  substitution  of  the 
words,  "  of  a  like  nature,"  for  the  words,  "  for  remote  or  indirect  losses,"  and  the  substi- 
tution of  the  words,  "  such  want  of  due  diligence  on  the  part  of  a  neutral,"  for  the 
words,  **  the  failure  to  observe  neutral  obligations." 

On  the  29th  of  May  you  communicated  to  me  the  substance  of  a  telegraphic  dispatch 
from  Mr.  Fish,  stating  that  the  Government  of  the  United  States  declined  to  agree  to 
these  alterations,  as  the  establishment  of  the  principle  embodied  in  the  Article  as  assented 
to  by  the  Senate  had  been  its  object  in  adhering  to  that  Article.  You  had  previously 
explained  to  me.  on  the  preceding  day,  that  what  you  considered  that  the  Government 
of  the  United  States  desired  was  the  establishment  of  a  general  pri.ucipjij&  t^  be  Applied 
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to  cases  as  they  might  arise,  and  not  limited  to  particnlar  cases  or  circumstances  which 
may  or  may  not  ever  occur. 

Her  Majesty's  Government  did  not  pretend  that  the  words  suggested,  hy  themselves, 
were  incapable  of  improvement,  and  made  another  proposal  to  you  on  the  30th  of  May, 
which  they  trusted  would  meet  the  views  of  both  Governments,  as  follows: 

"  Whereas  the  Government  of  Her]  Britannic  Majesty  has  contended  in  the  recent 
correspondence  with  the  Government  of  the  United  States  as  follows,  namely  : 

'*  That  such  indirect  claims  as  those  for  the  national  losses  stated  in  the  Case  pre- 
sented on  the  part  of  the  Government  of  the  United  States  to  the  Tribunal  of  Arbitra- 
tion at  Geneva,  to  have  been  sustained  by  *the  loss  in  the  transfer  of  the  American  com- 
mercial marine  to  the  British  flag ;  the  enhanced  payments  of  insurance ;  the  pro- 
longation of  the  war ;  and  the  addition  of  a  large  sum  to  the  cost  of  the  war  and  the 
suppression  of  the  rebellion  f  firstly,  were  not  included  in  fact  iu  the  Treaty  of  Wash- 
ington ;  and  further,  and  secondly,  should  not  be  admitted  in  principle  as  growing  out 
of  the  acts  committed  by  particular  vessels  alleged  to  have  been  enabled  to  commit 
depredations  upon  the  shipping  of  a  belligerent  by  reason  of  such  a  want  of  due  dili- 
gence in  the  performance  of  neutral  obligations  as  that  which  is  imputed  by  the  Unit^ 
States  to  Great  Britain  ; 

"And  whereas  the  Government  of  the  United  States  has  contended  that  the  said 
claims  were  included  in  the  Treaty ; 

"And  whereas  both  Governments  adopt  for  the  future  the  principle  that  claims 
against  neutrals  for  remote  and  indirect  losses  should  not  be  admitted  as  resulting 
*  from  the  acts  of  belligerents,  which  such  belligerents  may  have  been  enabled  to  com- 
mit by  reason  of  a  want  of  due  diligence  on  tne  part  of  a  neutral  in  the  performance 
of  neutral  obligations,  so  far  as  to  declare  that  this  principle  will  hereafter  guide  the 
conduct  of  both  Governments  in  their  relations  with  each  other  : 

•'  Now,  therefore,  in  consideration  thereof,  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate  thereof,  consents  that  he  will  make  no  claim 
on  the  part  of  the  United  States,  before  the  Tribunal  of  Arbitration  at  Geneva,  in  re- 
spect of  the  several  classes  of  indirect  losses  hereinbefore  enumerated.'' 

On  the  31st  of  May,  Her  M^esty's  Government  were  informed  by  Sir  E.  Thornton 
that  Mr.  Fish  acknowledged  that  the  Article  recommended  by  the  Senate  was  capa- 
ble of  improvement,  and  thonght  that  the  one  proposed  by  Her  Majesty's  Government 
might  also  be  improved,  and  believed  that,  with  sufficient  time,  an  agreement  could 
be  come  to  satisfactory  to  both  countries,  which  have  the  same  object. 

On  the  same  night  yon  communicated  to  me  a  telegraphic  message  from  Mr.  Fish^ 
stating  that  "  it  is  not  believed  that  there  is  any  such  differeuce  of  object  between  the 
two  Governments  in  the  definition  and  limitation  which  each  desires  to  place  upon  the 
liability  of  a  neutral  as  to  prevent  an  agreement  on  the  language  in  which  to  express 
it,  if  time  be  allowed  for  an  exchange  of  views  by  some  other  means  than  the  tele- 
graph," and  that  it  appeared  to  the  President  that  the  form  of  Article  last  proposed  by 
Her  Mf^esty's  Government  left  a  large  class  of  very  probable  cases  unprovided  for,  and 
that  he  held  (with  reference  to  an  observation  in  my  letter  to  you  of  the  28th  of  May) 
"  that  the  results  of  bad  faith  or  willful  misconduct  toward  either  of  the  two  govern- 
ments would  never  be  the  subject  of  pecuniary  compensation." 

Her  Majesty's  Government,  in  their  earnest  desire  to  meet  the  views  of  the  Govern- 
ment of  the  United  States,  thereupon  made  the  proposal  contained  in  my  letter  to  yon 
of  the  5th  instant,  the  effect  of  which  is  to  leave  the  Article  as  proposed  by  the  Sen- 
ate, with  the  addition  merely  of  some  few  words  of  definition,  which,  if  the  intention 
of  the  Senate  was  that  which  Her  Mi^esty's  Gk>vemment  have  been  willing  to  belieTe, 
(though  they  think  it  insufficiently  expressed,)  do  not  in  any  way  affect  it  m  principle, 
viz :  **  The  remote  or  indirect  losses  mentioned  in  this  agreement,  being  losses  arising 
remotely  or  indirectly,  and  not  directly,  from  acts  of  belligerents,"  and  of  a  declara- 
tion as  to  acts  of  willful  violation  of  international  dnties,  which  might  either  be  in- 
serted in  the  Article  or  made  at  the  time  of  the  exchange  of  ratifications. 

Having  learnt,  on  the  7th  instant,  that  the  Ck>vernment  of  the  United  States  enter- 
tained objections  to  the  nse  of  the  expression  "  ^ts  of  belligerents,"  Her  M^*esty*s 
Government  informed  yon  that  they  were  willing  to  change  it  to  "  acts  of  war.'' 

Her  Majesty's  Gk)vemmeut  believe,  therefore,  that  they  have  met  all  the  objections,, 
so  far  as  they  have  been  informed  of  them,  which  have  been  from  time  to  time  ad- 
vanced to  the  suggestions  which  they  have  made,  and  that  this  Recapitulation  of  the 
negotiation  shows  that  nnlees  Her  Mf^esty's  Gk>vomment  have  erred  in  their  view  of 
the  probable  intention  of  the  Senate,  the  two  Governments  are  substantiallv  agreed, 
or  tnat,  if  there  is  any  difference  between  them  in  principle,  it  is  reduced  to  the  smaH- 
est  proportions. 

On  tne  other  hand,  the  objections  which  Her  Mi^esty's  Government  entertain  and 
have  expressed  to  the  language  of  the  amendments  made  by  the  Senate,  are  founded 
npon  reasons  to  which  they  attach  the  greatest  importance,  though  they  think  it  possi- 
ble that  the  Senate  did  not  intend  to  use  that  language  in  the  sense  which,  according 
to  the  view  of  Her  Migesty's  Government,  the  woros  properly  bear.  ^-^  , 
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The  Government  of  the  United  States  have  stated,  in  the  telegraphic  message  from 
Mr.  Fish  to  which  I  have  already  referred,  that  there  are  some  cases  not  provided  for 
in  the  words  suggested  by  Her  Majesty^s  Government  on  the  30th  of  May.  If  the  Gov- 
ernment of  the  United  States  are  of  opinion  that  these  cases  are  not  covered  by  the. 
last  proposed  form  of  Article,  and  will  state  what  are  the  cases  in  question.  Her 
M^esty's  Government  cannot  but  think  that  the  two  Governments  might  probably 
agree  upon  a  form  of  words  which  would  meet  them,  without  being  open  to  the  objec- 
tions which  they  have  felt  to  the  wording  of  the  Article  as  proposed  by  the  Senate, 
Her  Mtgesty's  Government  have  never  put  forward  their  words  as  an  ultimatum,  and 
they  w^ill  be  willing  to  consider,  at  the  proper  time,  other  words,  if  an  acyoumment  is 
agreed  upon. 

I  have  much  pleasure  in  taking  advantage  of  the  present  occasion  to  request  you  to 
convey  to  the  Government  of  the  United  States  the  appreciation  by  Her  Majesty^s 
Government  of  the  frank  and  friendly  declaration  contained  in  your  letter  to  me  of  the 
6th  instant,  respecting  the  last  paragraph  of  the  draught  Article. 

Her  Majesty^s  Government  had  never  supposed  that  the  Government  of  the  United 
States  had  differed  from  Her  Majesty's  Government  in  the  sense  attached  to  that  por- 
tion of  the  Article,  but  they  look  upon  the  declaration  made  in  your  letter  as  an  addi- 
tional proof  of  the  anxiety,  which  they  are  confident  is  shared  by  both  Governments, 
of  bringing  the  negotiation  to  an  honorable  and  successful  issue. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir,  your  most  obedient, 
humble  servant, 

GRANVILLE. 


No.  105. 

Mr,  Fish  to  Oeneral  Schenck, 
[Telegram.] 

Department  of  State, 
Washington^  June  13, 1872. 
Telegraph  and  write  to  Davis,  Hotel   Beau   Eivage,  Geneva,  as 
follows : 

See  my  telegrams  to  Schenck  of  second  and  ninth  June.    If  arguments  are  filed  in 
good  faith,  without  offensive  notice,  we  will  assent  to  their  motion  for  adjournment. 

EISH. 


[From  British  Blue  Book  "  North  America,"  No.  10,  (1872,)  p.  2.] 

Ko.  106. 

Earl  Oranville  to  Lord  Tenterden. 

Foreign  Office,  June  12, 1872. 
My  Lord  :  Should  the  Arbitrators  inquire  for  how  long  a  period  the 
adjournment  requested  in  the  note  which  you  are  instructed  in  my  other 
dispatch  of  this  day's  date  to  present  to  them,  is  desired,  you  should 
state  that  Her  Majesty's  Government  understand  that  in  order  to  afford 
time  for  the  consideration  of  a  supplementary  conveution  by  the  Senate 
in  the  session  commencing  in  December,  it  would  be  requisite  that  the 
adjournment  should  be  for  a  period  of  eight  months,  with  power  for  the 
Arbitrators  to  meet  at  any  earlier  date,  upon  being  qonvened  for  that 
purpose  by  the  secretary,  on  the  joint  request  in  writing  of  the  Agents 
of  the  two  Governments. 
I  am,  &c., 

GEANVILLB. 
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[From  British  Blue  Book  *■  North  America,"  No.  10,  (1872,)  p.  2.  ] 

No.  107. 

Uarl  Oranville  to  Lord  Tenterden. 

Foreign  Office,  June  12, 1872, 
My  Lord  :  Sir  Eoundell  Palmer  having  consented,  at-  the  request  of 
Her  Majesty's  Government,  to  attend  the  meeting  of  the  Tribunal  of 
Arbitration  on  the  15th  instant  as  Her  Majesty's  Counsel,  I  have  to 
instruct  you  to  be  guided  by  his  advice  in  all  your  proceedings. 
I  am,  &c., 

GRANVILLE. 


[From  British  Blue  Book  "  North  America,"  No.  10,  (1872,)  p.  2.] 

No.  108. 

Earl  Granville  to  Lord  Tenterden, 

Foreign  Office,  June  12, 1872. 
My  Lord  :  If  any  circumstances  not  provided  for  should  occur  while 
you  are  endeavoring  to  obtain  an  adjournment  according  to  your  in- 
structions, you  will  telegraph  the  particulars  to  me  and  ask  for  instruc- 
tions. 

I  am,  &c., 

GRANVILLE. 


[From  British  Blue  Book  "  North  America,"  No.  10,  (1872,)  p.  2.] 

No.  109. 

Lord  Tenterden  to  Earl  Oranville. 

Geneva,  June  14, 1872.    (Received  June  21.) 
My  Lord  :  I  have  the  honor  to  report  that  I  arrived  here  this  morning, 
in  company  with  the  Lord  Chief  Justice,  Sir  R.  Palmer,  Mr.  Sanderson, 
Mr.  Lee  Hamilton,  and  Mr.  Langley. 

Count  Sclopis,  Baron  Itajuba,  Mr.  Adams,  and  Mr.  Bancroft  Davis, 
together  with  the  United  States  Counsel,  Mr.  Evarts,  Mr.  Cushing,  and 
Mr.  Waite,  are  here,  and  M.  Staempfli  is  expected  to  arrive  this  evening 
or  to-morrow  morning. 

The  meeting  of  the  Tribunal  has  been  fixed  for  12  o'clock  to-morrow, 
the  15th  instant,  in  pursuance  of  the  resolution  adopted  on  the  15th  of 
December  last. 

I  am,  &c., 

TENTERDEN. 

Digitized^,    _   _   _       __ 


CORRESPONDENCE    RESPECTING    GENEVA    ARBITRATION.       577 

No.  110. 

Mr.  Davis  to  Mr,  Fish. 

[Telegram.] 

Geneva,  June  15, 1872.    (Received  at  G.30  p.  m.) 
Our  argumeut  presented.    Tenterden  presents  note  in  form  almost 
identical  with  Granville's  note  of  10th  to  Schenck,  of  which  you  have 
copy,  and  says  he  is  instructed  to  withhold  British  argumeut.  Tribunal 
adjourns  till  Monday  for  consultation  on  our  side. 

DAVIS. 


No.  111. 

Mr.  Fish  to  Mr.  Davis. 

[Telegram.] 

Department  of  State, 
Washington,  June  18, 1872. 
If  there  is  to  be  an  adjournment,  let  it  be  not  beyond  first  January, 
so  as  to  allow  time  for  a  Treaty*,  if  one  be  agreed  upon,  to  be  submitted 
to  the  Senate  in  December,  and  thereafter  for  the  necessary  legislation 
respecting  fisheries,  assessors,  &c.  The  President  sees  no  objection  to 
such  adjournment,  if  asked  for  by  the  defendants,  and  nothing  objec- 
tionable shall  have  been  presented.  You  and  Counsel  will  understand, 
and,  if  necessary,  can  say,  that  there  can  be  no  extra  session  of  the 
Senate  called ;  and  there  will  be  no  extra  session  in  March. 

FISH. 


No.  112. 

Mr.  Davis  to  Mr.  Fish. 

[Telegram.] 

Geneva,  June  19, 1872.    (Received  4.50  p.  m.) 
Tribunal  will  this  morning  make  declaration  reciting  British  motion 
for  adjournment,  and  reasons  given  for  making  it,  namely,  the  diflfer- 
ences  between  the  Governments  as  to  competency  of  Tribunal  to  deter- 
mine the  three  classes  of  indirect  claims,  and  then  continues : 

The  Arbitrators  do  not  propose  to  express  or  implv  any  opinion  upon  the  point  thns 
in  difference  between  the  two  Governments  as  to  the  interpretation  or  effect  of  the 
TreatVy  but  it  seems  to  them  obvious  that  the  substantial  object  of  the  acyournment 
must  ne  to  give  the  two  Governments  an  opportunity  of  determining  whether  the  claims 
in  question  shaU  or  shall  not  be  submitted  to  the  decision  of  the  Arbitrators,  and  that 
any  difference  between  the  two  Governments  on  this  point  may  make  the  adjournment 
unproductive  of  any  useful  effect,  and  after  a  delay  of  many  months,  during  which 
both  nations  may  be  kept  in  a  state  of  painful  suspense,  may  end  in  a  result  which 
it  is  to  be  presumed  both  Governments  would  equally  deplore,  that  of  making  this 
arbitration  wholly  abortive.  This  being  so,  the  Arbitrators  think  it  right  to 
state  that  after  the  most  careful  perusal  of  all  that  has  been  urged  on  the  part  of  the 
Government  of  the  United  States  in  respect  of  these  claims,  they  have  arrived,  indi- 
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vidnally  aud  collectively,  at  the  couclusion  that  these  claims  do  not  coustitutc,  upon 
the  principles  of  iot«niatlonal  law  applicable  to  such  cases,  good  foundation  for  an 
award  of  compensation  or  computation  of  damages  between  nations;  and  sfaonld, 
upon  such  principles,  be  wholly  excluded  from  the  consideration  of  the  Tribunal  in 
making  its  award,  even  if.  there  were  no  dis^reoment  between  the  two  Governments 
as  to  the  competency  of  the  Tribunal  to  decide  thereon.  With  a  view  to  the  settle- 
ment of  the  other  claims,  to  the  consideration  of  which  by  the  Tribunal  no  exception 
has  been  taken  on  the  part  of  Her  Britannic  Majesty's  Government,  the  Arbitrators 
have  thought  it  desirable  to  lay  before  the  parties  this  expression  of  the  views  they 
have  form^  n|>on  the  question  of  public  law  involved,  in  order  that,  after  this  declara- 
tion by  the  Tribunal,  it  may  be  considered  by  the  Government  or  the  United  States 
whether  any  course  can  be  adopted  respecting  the  first  mentioned  claims  which  would 
relieve  the  Tribunal  from  the  necessity  of  deciding  upon  the  pi-eseut  application  of 
Her  Britannic  Mjyeaty's  Government. 

DAVIS. 


No.  113. 

Mr.  Davis  to  Mr,  Fish. 

[Telegram.] 

Geneva,  June,  19,  1872.    (Rei'eiveil  at  G  p.  in.) 
The  Counsel  write  me  as  follows : 

We  are  of  the  opinion  that  the  auuouncemeut  this  daj^  made  by  the  Tribunal  must 
be  received  by  the  United  States  as  determinative  of  its  judgment  upon  the  question  of 
public  law  involved,  upon  which  the  United  States  have  insisted  upon  taking  the 
opinion  of  the  Tribunal.  We  advise,  therefore,  that  it  should  be  submitted  to.  as  pre- 
cluding the  propriety  of  further  insisting  upon  the  claims  covered  b^  this  declaration 
of  the  Tribunal,  and  that  the  United  States,  with  a  view  of  maintaining  the  due  course 
of  the  arbitration  on  the  other  claims  without  adjournment,  should  announce  to  the 
Tribunal  that  the  said  claims  covered  by  its  opinion  will  not  be  further  insisted  upon 
before  the  Tribunal  by  the  United  States,  and  may  be  excluded  from  all  consideration 
by  the  Tribunal  in  making  its  award. 

DAVIS. 


No.  114. 

Mr.  Fish  to  Oeneral  Sclienck. 

[Telegram.] 

Depabtment  of  State, 
Washington,  June  22, 1872. 

Send  following  by  telegraph,  and  also  by  mail,  without  delay,  to  Davis, 
Geneva : 

[Mu  Fish  to  Mr,  DavU,] 

Your  telegraih  of  19th  informs  me  that  the  Tribunal  has  made  a  declaration  stating 
that  the  Arbitrators  have  arrived  at  the  conclusion  that  a  class  of  the  claims  set  forth 
in  the  Case  presented  in  behalf  of  the  United  States  do  not  constitute,  upon  the  prin- 
ciples of  international  law  applicable  to  such  cases,  a  good  foundation  for  an  award  of 
compensation  or  computation  of  damages  between  nations,  and  should,  npon  snch 
principles,  be  wholly  excluded  from  the  consideration  of  the  Tribunal  in  making  up 
its  award. 

You  also  inform  me  that  the  Counsel  of  this  Government  before  the  Tribunal  at 
Geneva  have  advised  in  writing  that  they  are  of  opinion  that  the  announcement  thus 
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made  by  the  Tribunal  must  be  received  by  the  United  States  as  determinative  of  its 
mdgment  upon  the  question  of  public  law  involved,  upon  which  the  United  States 
have  insisted  upon  taking  the  opinion  of  the  Tribunal ;  that  the  Counsel  advise,  there- 
fore, that  this  rndgmoDt  be  submitted  to  as  precluding  the  propriety  of  further  insist- 
ing upon  the  claims  covered  by  the  declaration  of  the  Tribunal ;  and  that  the  United 
States,  with  a  view  of  maintaining  the  due  course  of  arbitration  on  the  other  claims, 
without  adjournment,  should  announce  its  opinion  that  the  claims  referred  to  by  the 
Tribunal  will  not  be  further  insisted  upon  by  the  United  States,  and  may  be  excluded 
irom  its  consideration  by  the  Tribunal  in  making  its  award. 

I  have  laid  your  telegrams  before  the  President,  who  directs  me  to  say  that  he  accepts 
the  declaration  of  the  Tribunal  as  its  Judgment  upon  a  question  of  public  law,  which 
he  had  felt  that  the  interests  of  both  Governments  required  should  be  decided,  and  for 
the  determination  of  which  he  had  felt  it  important  to  present  the  claims  referred  to 
for  the  purpose  of  taking  the  opinion  of  the  TribunaL 

This  is  the  attainment  of  an  end  which  this  Government  had  in  view  in  the  putting 
forth  of  thosA  claims.  We  had  no  desire  for  a  pecuniary  award,  but  desired  an  expres- 
sion by  the  Tribunal  as  to  the  liability  of  a  neutral  for  claims  of  that  character.  The 
President,  therefore,  further  accepts  the  opinion  and  advice  of  the  Counsel  as  set  forth 
above,  and  authorizes  the  announcement  to  the  Tribunal  that  he  accepts  their  declara- 
tion as  determinative  of  their  judgment  upon  the  important  question  of  public  law 
upon  which  he  had  felt  it  his  duty  to  seek  the  expression  of  their  opinion ;  and  that  in 
accordance  with  such  judgment  and  opinion,  from  henceforth  he  regards  the  claims 
set  forth  in  the  Case  presented  on  the  part  of  the  United  States  for  loss  in  the  transfer 
of  the  American  commercial  marine  to  the  British  flag,  th6  enhanced  payment  of  insur- 
ance, and  the  prolongation  of  the  war,  and  the  addition  of  a  large  sum  to  the  cost  of 
the  war,  and  the  suppression  of  the  rebellion,  as  abjudicated  and  disposed  of;  and  that, 
consequently,  they  will  not  be  further  insisted  upon  before  the  Tribunal  by  the  United 
States,  but  are  henceforth  excluded  from  itH  consideration  by  the  Tribunal  in  making 
its  award. 

FISH. 


No.  115. 

Mr.  Davis  to  Mr.  Fish. 

[Telegram.] 

Geneva,  June  25, 1872.    (Received  at  8  p.  m.) 
Counsel  write  me  regarding  the  statement  sent  Schenck  for  you  to-day : 

We  concur  in  the  form  of  communication  to  the  Tribunal  of  the  action  of  our  Gov- 
ernment which  you  propose  to  make. 

DAVIS. 


No.  116. 

General  Schenck  to  Mr.  Fish. 

[Telegram.] 

London,  June  26, 1872.    (Received  at  11  a.  m.) 
Davis  telegraphs  as  follows : 

IMr,  Davis  to  Mr.  msh  ] 

At  the  Conference  convened  this  day  [June  25]  by  Count  Sclopis,  I  said  the  declara* 
tion  made  by  the  Tribunal,  individually  and  coUectively,  respecting  the  claims  pre- 
sented by  the  United  States  for  the  award  of  the  Tribunal  for,  first,  the  losses  in  the 
transfer  of  the  American  commercial  marine  to  the  British  flag ;  jiecond^  the  enhimoed 
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{taymoDt  of  insurance  ;  and  third,  the  prolongation  of  the  war,  and  the  addition  of  a 
arge  sum  to  the  cost  of  the  war  and  the  suppression  of  the  rebellion,  is  accepted  by 
the  President  of  the  United  States  as  determinative  of  their  judgment  upon  the  im- 
portant question  of  public  law  involved.  The  Agent  of  the  United  States  is  authorized 
to  say  that  consequently  the  above-mentiooed  claims  will  not  be  further  insisted  upon 
before  the  Tribunal  by  the  United  States,  and  may  be  excluded  from  all  consideration 
in  any  awu^  that  may  be  made.  To  this  Lord  Tenterden  replied :  *'I  will  inform  my 
Government  of  the  declaration  made  by  the  Arbitrators  on  the  19th  instant,  asd  of  the 
statement  now  made  by  the  Agent  of  the  United  States,  and  request  their  instructions." 
The  Tribunal  then  adjourned  to  Thursday  at  11,  to  enable  him  to  communicate  by  tele- 
graph with  his  Government. 

SCHENCK. 


Xo.  117. 

Mr.  Schenck  to  Mr.  Fhh. 

•  [Telegram.] 

London,  June  27, 1872.    (Received  at  12  in.) 
Davis  telegraphs  me  to  send  you  the  following: 

I  Mr.  Davis  to  Mr.  Fish.'i 

Lord  Tenterden  will  say  this  day  to  Tribunal,  Her  Majesty's  Government  tinding  the 
communication  on  the  part  of  the  Arbitrators  recorded  in  the  Protocol  of  their  pro- 
ceedings of  the  19th  instant  nothing  to  which  they  cannot  assent  consistently  with 
their  view  of  the  interpretation  and  eftect  of  the  Treaty  of  Washington,  hitherto 
maintained  by  them ;  and  being  informed  of  the  statement  made  on  the  25th  instant 
by  the  Agent  of  the  United  States,  that  the  several  claims  particularly  mentioned  in 
that  statement  will  not  be  further  insisted  upon  before  the  Tribunal  by  the  United 
States,  and  may  be  excluded  from  all  consideration  in  any  award  that  may  be  made,  and 
assuming  that  the  Arbitrators  will,  upon  such  statement,  think  fit  now  to  declare  that 
the  said  several  claims  are,  and  from  henceforth  will  be,  wholly  excluded  from  their 
consideration,  and  will  embody  such  declaration  in  their  Protocol  of  this  day's  prooeed- 
injB;8,  they  have  instructed  the  undersigned,  upon  this  being  done,  to  request  leave  to 
withdraw  the  application  made  by  him  to  the  Tribunal  on  the  15th  inst-ant  for  such  an 
adjournment  as  might  enable  a  supplementary  convention  to  be  concluded  and  ratified 
between  the  High  Contracting  Parties,  and  to  request  leave  to  deliver  the  printed  argu- 
ment now  in  the  hands  of  the  undersigned,  which  has  been  prepared  on  the  part  of  Her 
Britannic  Migesty's  Government,  under  the  fifth  Article  of  the  Treaty.  With  reference 
to  the  other  claims  to  the  consideration  of  which,  by  the  Tribunal,  no  exception  has 
been  taken  on  the  part  of  Her  Majesty's  Government. 

SCHENCK. 


No.  118. 

Mr.  Davis  to  Mr.  Fish. 

[Telegram.] 

Geneva,  June  27, 1872.    (Received  at  3.45  p.  m.) 
British  argument  filed.    Arbitration  goes  on. 

DAVIS. 
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[From  British  Blue  Book  "North  America,"  No,  10,  (1872,)  p.  12.] 

Xo.  119. 
Earl  Oranville  to  Lord  Tenterden. 

Foreign  Office,  July  1, 1872. 

My  Lord:  I  have  received  and  laid  before  the  Queen  your  several 
dispatches  reporting  your  proceedings  at  Geneva,  between  the  14th  and 
28th  ultimo,  and  I  have  to  convey  to  you  Her  Majesty's  entire  approval 
of  the  able  and  prudent  manner  in  which  you  have  acquitted  yourself 
in  the  discharge  of  the  important  and  delicate  duties  with  which  you 
were  intrusted.  .  i 

Her  Majesty  appreciates  to  its  full  extent  the  value  of  the  assistance 
which  Sir  Epundell  Palmer  was  good  enough  to  afford,  at  no  small  per- 
sonal sacrifice,  in  the  solution  of  a  question  of  such  importance ;  and, 
although  I  shall  convey  directly  to  Sir  Eoundell  Palmer  the  thanks  of 
Her  Majesty's  Government,  I  think  it  right  to  place  on  official  record 
Her  Majesty's  gracious  sentiments,  and  you  will  have  the  goodness  to 
furnish  him  with  a  copy  of  this  dispatch. 

I  should  not  do  justice  to  the  feelings  of  Her  Majesty's  Government 
if  I  did  not  at  the  same  time  acknowledge  the  conciliatory  spirit  shown 
by  your  American  colleagues. 

And,  although  the  existence  of  such  good  feeling,  on  the  part  of  the 
Agents  of  the  two  countries,  facilitated  the  deliberations  of  the  Arbi- 
trators in  dealing  with  the  question  which  first  engaged  their  attention, 
it  is  still  the  duty  of  Her  Majesty's  Government  to  acknowledge  the 
thoughtfulness  and  wisdom  which  caused  them  to  adopt  and  act  on  the 
conclusions  at  which  they  spontaneously  arrived. 
I  am,  &c., 

GRANVILLE. 


No.  120. 

General  SchencJc  to  Mr.  Fish. 

No.  290.J  Legation  of  the  United  States, 

London^  August  12, 1872.    (Keceived  August  23.) 

Sir  :  Oa  Saturday,  the  10th  instant,  the  day  on  which  Parliament 
was  prorogued,  I  did  not  receive  official  copies  of  the  Queen's  speech  in 
time  for  the  mail  of  that  day.    I  forward  now,  herewith,  two  copies. 

You  will  observe  what  Her  Majesty  is  made  to  say  in  regard  to  the 
declaration  of  the  Arbitrators  at  Geneva  on  the  subject  of  the  claims 
for  indirect  losses;  that  it  is  entirely  consistent  with  the  views  which 
she  announced  at  the  opening  of  the  session.  On  the  contrary,  the 
ground  taken  in  the  Queen's  speech  in  February  last  was,  that  the 
United  States  had  put  forward  certain  claims  which  Her  Majesty's 
Government  held  not  to  be  within  the  scope  of  the  Treaty.  But  the 
Arbitrators  studiously  avoided  giving  any  opinion  on  that  point,  and 
confined  themselves  to  an  expression  of  opinion,  in  effect  by  the  Tribunal, 
\h^,t  without  reference  to  the  question  of  admissibility  or  inadmissibility 
of  such  claims  under  the  Treaty,  they  could  not,  under  the  principles  of 
public  law,  be  considered  in  making  up  an  award,  because  of  their  re- 
mote or  consequential  character. 
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[lucloaure  in  No.  120.  J 
Extract  from  Her  Majesty^s  moat  gracious  mwech. 

My  L0KD8  AND  Gkntlkmen  :  The  time  bas  now  arrived  when  you  may  properly  relin- 
quish the  performance  of  your  arduous  duties  for  a  term  of  repose,  which  has  been 
honorably  earned  by  your  devoted  assiduity. 

I  rejoice  to  inform  you  that  the  controversy  which  had  arisen  -  between  my  Govern- 
ment and  the  Government  of  the  United  States,  in  consequence  of  the  presentation  of 
the  American  claims  for  indirect  losses  under  the  Treaty  of  Washington,  has  been  com- 
posed by  a  spontaneous  declaration  of  the  Arbitrators  entirely  consistent  with  the  views 
which  I  announced  to  you  at  the  opening  of  the  session.  In  concurrence  with  your 
action  on  the  part  of  the  United  Kingdom,  the  Parliament  of  Canada  has  passed  the 
acts  necessarv  to  give  effect  to  the  Treaty  within  the  Dominion.    AU  the  arrapgements 

Sontemplated  by  that  instrument  are,  therefore,  now  in  progress,  and  I  reflect  with 
atisfaction  that  the  subjects  with  which  it  has  dealt  no  longer  offer  any  impediment 
to  a  perfect  concord  between  two  kindred  nations. 


No.  121. 

Mr.  Fish  to  General  Schenck. 

No.  260.]  Department  of  State, 

Washington^  August  31,  1872. 

ISiR :  I  have  the  pleasure  to  acknowledge  your  No.  290,  inclosing  two 
copies  of  the  Queen's  speech  on  the  prorogation  of  the  two  Houses  of 
Parliament,  on  the  10th  instant. 

The  telegram  had  enabled  the  public  journals  to  bring  to  my  notice 
this  speech,  or  at  least  that  part  of  it  where  Her  Majesty  is  made  to 
say  that  the  declaration  of  the  Arbitrators  at  Geneva  is  entirely  con- 
sistent with  the  views  which  she  announced  to  Parliament  at  the  opening 
of  the  session,  and  I  had  observed  what  you  comment  upon,  that  Her 
Majesty  in  her  speech  at  the  opening  of  the  session  had  said,  '^  In  the 
case  so  submitted  on  behalf  of  the  United  States,  large  claims  have 
been  included  which  are  anderstood  on  my  part  not  to  be  within  the 
province  of  the  Arbitrators.''  A  very  long  correspondence  ensued  in 
which  this  Government  contended,  in  effect,  that  all  the  claims  pre- 
sented were  within  the  proper  jurisdiction  of  the  Tribunal,  and  that 
they  could  be  disposed  of  only  upon  the  judgment,  or  award,  of  the 
Arbitrators.  At  their  filth  conference,  on  19th  June,  Count  Sclopis,  as 
President  of  the  Tribunal,  on  behalf  of  all  the  Arbitrators,  made  a 
statement,  in  the  course  of  which  he  said,  "  The  Arbitrators  think  it 
right  to  state  that  after  the  most  careful  perusal  of  all  that  has  been 
urged  on  the  part  of  the  Government  of  the  United  States  in  respect  of 
these  claims,"  (referring  to  those  which  Her  Majesty  had  thought  were 
not  witbin  the  province  of  the  Tribunal,)  "  they  have  arrived,  individu- 
ally and  collectively,  at  the  conclusion  that  tbese  claims  do  not  consti- 
tute, upon  the  principles  of  international  law  applicable  to  such  cases, 
good  foundation  for  an  award  of  compensation,  or  computation  of  dam- 
ages between  nations.'' 

The  President  of  the  Tribunal, Hn  behalf  of  all  the  Arbitrators,  offi- 
cially states  that  they  had  given  '*  the  most  careful  perusal "  to  "  all  that 
had  been  urged  in  respect  of  the  claims" — this  looks  very  much  like 
taking  cognizance  of  them; — that  aft«r  such  perusal  they  had  not  only 
individually  but  '^collectively"  arrived  at  a  "conclusion;"  the  "collect- 
ive" action  of  a  Board  must  be  official  action. 
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The  Tribunal  then,  after  taking  cognizance  of  these  claims,  officially 
pronounces  the  opinion  that,  upon  the  principles  of  international  law 
applicable  to  such  cases,  they  do  not  constitute  good  foundation  for  an 
award  of  compensation  or  computation  of  damages  between  nations. 
The  President  could  regard  this  only  as  a  definitive  expression — a  judg- 
ment of  the  Tribunal  upon  the  question  of  public  international  law  ap- 
plicable to  such  cases,  deciding  that  claims  for  remote  or  consequential 
injuries  do  not  constitute  good  foundation  for  compensation  in  damages 
between  nations. 

At  the  sixth  conference  (25  June)  the  Agent  of  the  United  States 
stated  that  the  declaration  tnus  "made  by  the  Tribunal  is  accepted  by 
the  President  of  the  United  States  as  determinative  of  their  judgment 
upon  the  important  question  of  public  law  involved,"  and- "that,  conse- 
quently, the  above-mentioned  claims  will  not  be  further  insisted  upon 
before  the  Tribunal  by  the  United  States."  They  had  been  insisted 
upon  before  the  Tribunal,  but  "  will  not  be  furtJier  insisted  upon.''  The 
British  Agent  then  said  that  he  would  inform  his  Government  of  the 
declaration  made  by  the  Arbitrators  on  the  19th,  and  of  the  statement 
now  made  by  the  Agent  of  the  United  States,  and  request  their  instruc- 
tions. 

Thus  advised  that  the  President  accepted  the  declaration  of  the  Tribu- 
nal as  determinative  of  "their  judgment  upon  the  important  question  of 
public  law  involved,"  and  that  the  United  States  would  not  further  insi&t 
upon  these  claims  before  the  Tribunal,  the  British  Agent,  acting  under 
instructions  from  his  Government,  assumed  that  the  Arbitrators  would, 
upon  such  statement,  think  fit  now  to  declare  that  the  said  several  claims 
ar€j  and  from  henceforth  tcill  &e,  excluded  from  their  consideration,  and 
would  embody  such  declaration  in  their  Protocol  of  that  day's  proceed- 
ings. Upon  this  motion  (as  it  would  be  called  in  a  court  of  law)  of  the 
British  Agent,  Count  Sclopis,  the  presiding  Arbitrator,  on  behalf  of  all 
the  Arbitrators,  then  entered  final  judgment,  declaring  "that  the  said 
several  claims  for  indirect  losses  mentioned  in  the  statement  made  by 
the  Agent  of  the  United  States,  on  the  25th  instant,  and  referred  to  in 
the  statement  just  made  by  the  Agent  of  Her  Britannic  Majesty,  are^ 
and  from  henceforth  shall  be,  wholly  excluded  from  the  consideration  of 
the  Tribunal,  and  directed  the  secretary  to  embody  this  declaration  in 
the  Protocol  of  this  day's  proceedings." 

The  Protocols  thus  show  that  these  claims,  which  Her  Majesty  was 
made  to  say  to  Parliament,  on  the  6th  of  February,  were  "understood, 
on  her  f)art,  not  to  be  within  the  province  of  the  Arbitrators,"  were  by 
them  taken  into  consideration ;  that  the  Tribunal  gave  "the  most  care- 
ful perusal"  to  all  that  was  urged  ou  their  behalf  by  the  United  States ; 
that  it  pronounced  its  collective  opinion  upon  their  legal  inadmissibility 
under  the  principles  of  international  law  as  the  foundation  of  an  award 
of  damages ;  that  the  United  States  declared  their  acceptance  of  this 
opinion  as  the  judgment  of  the  Tribunal  upon  the  question  of  public  law 
involved,  and  expressed  their  willingness  not  to  further  insist  upon  the 
claims  before  the  Tribunal ;  that  the  Arbitrators,  upon  the  suggestion  ot 
the  British  Agent,  declared  the  claims  now  and  from  henceforth  exclu- 
ded from  their  consideration,  and  embodied  in  their  Protocol  the  declara- 
tion requested  by  the  British  Agent. 

If  the  claims  had  i*ot  been  within  the  consideration  of  the  Tribunal, 
of  what  necessity  the  request  to  ask  a  formal  order  that  they  be  "  from 
henceforth  wholly  excluded!" 

If  they  were  not  within  the  province  of  the  Arbitrators,  why  should 
the  Arbitrators  give  them  consideration,  or  give  the  most  cajceful  peru- 
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sal  to  what  was  urged  in  respect  to  them ;  or  why  should  they  express 
their  individual  and  collective  opinion  with  regard  to  them  ! 

If  not  within  "  the  province  of  the  Arbitrators,"  why  should  the 
British  Government,  through  instructions  to  its  Agent,  and  upon  the 
statement  of  the  Agent  of  the  United  States  that  they  will  not  be  fur- 
ther insisted  upon  before  the  Tribunal,  ask  for  the  entry  of  an  order 
upon  the  Protocol  that  they  be,  "  from  henceforth,  wholly  excluded 
from  all  consideration  P 

Her  Majesty's  speeches  to  Parliament,  although  they  may  justify  in- 
terpretation or  comment  by  other  Powers,  do  not  require  it  in  all  cases. 

However  inconsistent  the  declaration  of  the  Arbitrators  may  in  reality 
be  with  the  view  announced  by  Her  Majesty  to  Parliament  at  the  open- 
ing of  the  session,  I  do  not  see  that  there  is  any  occasion  to  disturb  the 
self-complacency  of  the  expression  with  which  the  Ministry,  through 
the  Crown,  assure  the  Parliament  that  antagonisms  are  agreements. 

The  Arbitrators  of  Geneva  have  requested  that  secrecy  be  observed 
as  to  their  transactions.  I  am  not  fully  aware  how  far  this  request  is 
intended  to  apply,  but  as  I  have  quoted  from  their  proceedings,  you 
will,  for  the  present  at  least,  give  no  publicity  to  the  citations  or  refer- 
ences I  have  made  to  their  decisions  further  than  as  they  may  have 
reached  you  through  other  channels. 
I  am,  &c., 

HAMILTON  FISH. 


No.  122. 
i^ir  E.  Tlwrnton  to  Mr.  Fish. 

Washington,  October  17, 1872.    (Received  October  17.) 

Sir  :  The  Tribunal  of  Arbitration  at  Geneva,  in  the  matter  of  the 
differences  between  Her  Majesty  and  the  United  States  of  America,  on 
which  it  was  appointed  to  adjudicate^  having  brought  its  labors  to  a 
close,  and  pronounced,  on  che  14th  ultimo,  its  final  award,  Ijord  Gran- 
ville has  informed  me  that  it  has  become  his  duty,  in  obedience  to  the 
Queen^s  commands,  to  instruct  me  to  convey  to  the  President  Her  Maj- 
esty's acknowledgments  for  the  care  and  attention  which  Mr.  Adams, 
the  Arbitrator  appointed  by  the  President,  bestowed  on  the  impor- 
tant matter  with  which  he  was  called  upon  to  deal,  and  Her  Majesty's 
high  appreciation  of  the  ability  and  indefatigable  industry  which  that 
distinguished  statesman  displayed  during  the  long-protracted  inquiries 
and  discussions  in  which  he  has  been  engaged. 

I  am  also  instructed  to  submit  to  the  President  that  he  would  be 
pleiised  to  make  known  her  Majesty's  sentiments,  as  herein  expressed, 
to  Mr.  Adams. 

I  shall  therefore  feel  much  obliged  to  you  if  you  will  convey  to  the 
President  the  substance  of  the  instructions  which  I  have  received,  for 
the  purpose  of  communicating  which  I  shall  do  myself  the  honor  of 
waiting  upon  him  personally. 
I  have,  &c., 

EDWD.  THORNTON. 
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No.  123. 
Mr.  Fish  to  Sir  E.  Thornton. 

Washington,  October  22, 1872. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
17th  instant,  in  which,  after  reference  to  the  fact  that  the  Tribunal  of 
Arbitration  at  Geneva,'  in  the  matter  of  differences  between  the  United 
States  of  America  and  Her  Majesty,  had  bronght  its  labors  to  a  close 
and  had  pronounced  its  final  award,  you  inform  me  of  instructions  from 
your  Government  to  convey  to  the  President  Her  Majesty's  acknowl- 
edgments for  the  care  and  attention  which  Mr.  Adams,  the  Arbitrator 
appointed  by  the  President,  bestowed  on  the  important  matter  with 
which  he  was  called  upon  to  deal,  and  Her  Majesty's  high  appreciation  of 
the  ability  and  indefatigable  industry  which  that  distinguished  statesman 
displayed  during  the  long-protracted  inquiries  and  discussions  in  which 
he  had  been  engaged.  Also  that  you  are  instructed  to  submit  to  the 
President  that  he  would  be  pleased  to  make  known  Her  Majesty's  sen- 
timents, as  expressed  in  your  note,  to  Mr.  Adams. 

I  have  communicated  the  substance  of  your  note  to  the  President, 
who  directs  me  to  express  the  gratification  with  which  he  receives  the 
intelligence  of  Her  Majesty's  appreciation  of  the  manner  in  which  Mr. 
Adams,  whom  he  had  named  as  one  of  the  Arbitrators,  had  discharged 
the  high  duties  intrusted  to  him. 

This  expression  which  Her  Majesty  has  been  pleased  to  cause  to  be 
communicated  will  be  made  known  to  Mr.  Adams  immediately  on  his 
return  to  the  United  States,  and  will  doubtless  be  appreciated  by  him 
as  a  recognition  alike  grateful  and  honorable  of  his  efforts  to  act  on  the 
High  Tribunal  with  the  dignity  and  impartiality  becoming  a  Judge. 
I  have,  &c., 

HAMILTON  FISH. 


No.  124. 
No.  342.]  General  Schench  to  Mr.  Fish.^ 

Legation  of  the  United  States, 

London^  February  7, 1873. 
Sir  :  With  reference  to  my  No.  341, 1  have  the  honor  to  inclose  here- 
with full  reports  lix)m  the  Times  and  the  Standard  of  this  morning  of 
the  proceedings  in  both  Houses  of  Parliament  last  evening. 
I  have,  &c., 

ROBT.  C.  SCHENCK. 


[Inolosure.] 

Extract  from  the  Dehatea  in  the  House  of  Commons  as  reported  in  the  "  Times"  of  Febru- 

ary  7, 1873. 
Mr.  Gladstone.   *    •    •    Before  parting  with  the  portion  of  the  speech  of  my  right 
honorable  friend  to  which  I  have  referred,  1  may  Bay  I  think  he  is  in  error  when  he  states 
that  the  consent  to  what  he  terms  an  apology  on  our  part— that  is  to  say » to  anexpress- 

^This  correspondence,  which  has  taken  place  since  the  President's  Message  of  De- 
cember 2,  is  added  to  that  then  sent  to  Congress,  with  which  it  is  connected  histor- 
ically. 
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sion  of  regret  for  the  fact  of  the  escape  of  the  Alabama  irrespective  of  all  questions  of 
right  or  wrong  connected  with  it— was  a  condition  precedent  to  thp  negotiation  with 
America. 

Mr.  HoRSMAN.  What  I  said  was  to  the  Arbitration. 

Mr.  Gladstone.  I  think  it  was  not.  If  my  right  honorable  friond  refers  to  the 
papers,  he  will  find  that  statement  wonld  not  be  borne  out. 

Mr.  HORSMAN.  It  occurred  at  Washington. 

Mr.  Gladstone.  Well,  if  it  occurred  at  Washington  it  was  not  in  the  nature  of  a 
condition  precedent.  The  basis  of  the  whole  proceeding  was  to  arrive  at  an  arbitra- 
tion, and,  therefore,  the  request  for  an  explanation  or  expression  of  regret  on  our  part 
was  not  a  condition  precedent  to  that  proceeding.    *     •     • 


No.  125. 
Mr.  Fish  to  General  Schenek. 

No.  329.]  Dbpabtment  of  Statk^ 

Washington,  February  20, 1873. 

Sib:  1  have  your  No.  342  with  the  debate  in  Parliament  on  the 
Queen's  speech.  It  may  be  not  of  much  importance  at  this  time,  in  an 
international  point  of  view,  to  correct  what  seems  to  be  an  error  on  the 
part  of  Mr.  Gladstone,  when  in  his  discussion  with  Mr.  Horsman  he  is 
reported  as  saying  that  the  expression  of  regret  by  Great  Britain  con- 
tained in  the  Treaty  of  Washing^ton  "  was  not  in  the  nature  of  a  condi- 
tion precedent."  The  facts,  I  think,  will  scarce  sustain  Mr.  Gladstone's 
denial,  and,  without  a  desire  to  provoke  any  discussion,  it  may  be  well 
to  place  on  the  archives  of  your  legation  some  facts  in  connection  with 
this  question. 

The  appointment  of  the  Joint  High  Commission  was  preceded  by  in- 
formal negotiations  between  Sir  John  Eose  and  myself.  The  first  inter- 
view between  us  took  place  on  the  9th  January,  1871,  when  Sir  John 
introduced  the  subject  by  saying  "  he  had  been  requested  by  the  British 
Government,  informally  and  unoflacially,"  &c.,  "to  ascertain  what  could 
be  done  for  settling  the  pending  questions  between  the  two  Governments, 
and  that  he  was  authorized  to  say  that  if  it  would  be  acceptable  to  the 
Government  of  the  United  States  to  refer  all  those  subjects  to  a  joint 
commission,  framed  something  upon  the  model  of  the  commission  which 
made  the  treaty  of  Ghent,  he  could  say  that  the  British  Government 
were  prepared  to  send  out  such  a  commission  on  their  part"  At  this 
interview  I  insisted,  among  other  things,  that  Great  Britain  should,  in 
some  form,  admit  her  liability,  at  least  with  respect  to  the  Alabama, 
^^and  should  couple  the  statement  with  an  expression  of  regret  for  what  had 
taken  place  to  disturb  the  relations  of  the  two  countries  ;  that  less  than 
this  the  United  States  ought  not  to  be,  and  would  not  he,  satisfied  withJ" 

Several  interviews  took  place  between  the  9th  and  24th  January. 
Sir  John  Rose  submitted  a  paper,  which  was  copied  and  returned  to  him. 
A  counter  paper  was  prepared,  and  on  the  24th  January  it  was  read  to 
Sir  John,  but,  for  reasons  stated  to  him,  was  not  formally  given  to  him ; 
it  was,  however,  fully  discussed,  and  he  was  furnished  confidentially 
with  a  copy  with  the  understanding  that  it  was  a  crude  paper,  and  did 
not  represent  my  views,  except  so  far  as  it  agreed  with  the  purport  of 
the  conversation  then  had.  During  the  discussion  with  him  on  24th 
January,  I  said,  with  regard  to  what  the  paper  contained  relating  to  the 
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admission  of  liability  on  tbe  Alabama  claims,  that  ^'  ou  consultation,  I 
had  concluded  that  it  was  not  best  to  make  that  specific  statement,  but 
instead  thereof,  to  say  that  it  would  be  essential  ^^t  some  important  con- 
cessions should  be  made  as  to  that  class  of  claims,  and  some  expression 
of  regret  at  what  had  been  done.^  My  language  in  the  paper  was :  "  It 
is  necessary,  and  due  to  candor,  to  note  that,  unless  Great  Britain  is 
willing  to,  and  to  express  some  kind  words  of  regret  for  past  occur- 
rences, it  would  be  better  to  take  no  steps.'^ 

Sir  John  gave  me  a  copy  of  a  telegram  which  he  sent  to  Lord  Gran- 
ville, bearing  date  January  24,  in  which  occurs  the  following  sentence : 
"  The  Government  hope,  also,  that  in  the  course  of  the  Protocols  some 
expressions  of  regret  not  inconsistent  with  the  dignity  of  England,  nor 
involving  admission  of  national  wrong,  may  be  made.''  We  had  now 
progressed  so  far  as  to  render  the  api)ointment  of  the  Joint  Commission 
a  strong  probability,  and  I  desired  official  assurance  that  the  British  Ooxh 
eminent  t€ould  maJce  the  expression  ofregretj  without  which  we  should 
have  proceeded  no  further.  I  was  then  furnished  a  copy  of  a  telegram 
from  Earl  Granville  to  Sir  Edward  Thornton,  dated  25  January,  1871, 
saying :  <'  We  adhere  to  arbitration  as  to  the  point  of  international  law 
on  the  Alabama  question,  but  we  should  express  regret  at  the  fact  of  escape 
and  depredations;  we  do  not  object  to  points  properly  selected  for  arbi- 
tration,'' &c.,  &c. 

Having  this  assurance,  the  notes  between  Sir  Edward  Thornton  and 
myself,  preliminary  to  the  appointment  of  the  Commission,  were  passed. 
1  am,  &c., 

HAMILTON  FISH. 


Xo.  126. 

General  Schenck  to  Mr.  Fish. 

No.  353.]  Legation  of  the  United  States, 

London^  March  6, 1873. 

Sib  :  The  receipt  of  your  No.  329,  correcting  the  error  of  Mr.  Glad- 
stone in  his  statement  made  in  Parliament,  that  the  expression  of  regret 
by  Great  Britain  contained  in  the  Treaty  of  Washington  ^<  was  not  in  the 
nature  of  a  condition  precedent,^  has  already  been  acknowledged. 

You  say  that,  without  a  desire  to  provoke  any  discussion,  it  may  be 
well  to  place  in  the  archives  of  this  legation  some  facts  in  connection 
with  the  question.  And  I  do  not  understand  that  you  deem  it  neces- 
sary to  have  me  bring  your  dispatch  on  the  subject,  at  present,  to  the 
notice  of  Her  Majesty's  Government.  But  I  cannot  forbear,  before  filing 
it  away,  to  express  to  you  my  great  satisfaction  that  you  have  thus 
made  authentic  record  of  the  facts  on  this  point  which  preceded  the 
negotiation  of  the  Treaty. 

Although  not  needed  as  confirmatory  evidence,  I  venture  to  set  down 
also  my  testimony  on  the  subject. 

Being  at  Washington,  holding  my  appointment  as  Minister  to  Great 
Britain,  but  instructed  by  the  President  not  to  proceed  to  my  post,  but 
to  remain  and  await  the  issue  of  the  unofficial  preliminary  negotiations 
between  you  and  Sir  John  Rose,  because  in  case  of  agreement  between 
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tlie  two  Governments  to  create  a  Joint  Commission  I  was  to  be  nom- 
inated one  of  the  Commissioners  on  the  part  of  the  United  States,  I 
had  the  honor  to  be  confidentially  informed  and  consulted  daring  the 
preparatory  steps.  I  well  remember  that,  from  the  beginning,  you  re- 
qaired  official  assurance  that  the  British  Government  would  make  ex- 
pression of  regret  for  what  had  taken  place  in  regard  to  the  Alabama 
and  other  cruisers,  declining  to  pass  the  preliminary  notes  with  Sir 
Edward  Thornton  until  this,  among  other  things,  was  distinctly  under 
stood. 

I  am,  &c., 

ROBT.  C.  SCHENCK. 
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SIR  STAFFORD  NORTHCOTE'S  DECLARATION. 


No.  1. 

A  passage  from  a  speech  of  Sir  Stafford  Northcote^  delivered  on  the  lltk 
day  of  May y  1872,  before  the  Exeter  Chamber  of  Commerce j  a>s  published 
in  the  Pall  Mall  Gazette  of  May  18. 

"Two  questions  have  been  raised :  one  a  personal  question,  as  to  what 
was  the  understanding  between  the  Commissioners  at  the  time  the  Treaty 
was  negotiated ;  and,  second,  a  general  one  as  to  the  claims  for  con- 
sequential damages,  or  indirect  claims.  With  regard  to  the  personal 
question  I  will  only  say  this— that  we,  the  Commissioners,  were  distinctly 
responsible  for  having  represented  to  the  Government  that  we  under- 
stood a  promise  to  be  given  that  these  claims  were  not  to  be  put  for- 
ward by  the  United  States.  But  if  we  are  to  maintain  that  position,  we 
of  course  must  be  brought  into  painful  relations,  and  perhaps  painful 
questions,  between  ourselves  and  our  American  colleagues  upon  that 
Commission. 


No.  2. 

BtPtraet  from  the  London  Times  of  May  20, 1872,  giving  a  r^Mrtof  the 
speech  of  Sir  Stafford  Northoote  at  Exeter. 

SIB  STAFFOBD  NORTHOOTB  ON  THE  ALABAMA  Nil€K)TlATIONS. 

We  gave  a  brief  telegraphic  summary  in  the  Times  of  Saturday  of  a 
speech  delivered  by  Sir  Stafford  Northcote  at  Exeter.  The  right 
honorable  gentleman  spoke  on  several  topics  of  interest,  the  chief  of 
which  was  the  question  of  the  Alabama  claims.  We  subjoin  a  fuller 
report  of  this  portion  of  his  speech.  ^^I  need  not  tell  yon,"  he  said, 
<<  that  this  has  been  a  year  of  great  anxiety  and  of  great  trouble 
to  OS  all  connected  with  the  questions  raised  under  that  Washington 
Treaty.  And  perhaps  you  will  forgive  my  saying  that  to  myself  per- 
sonally the  time  we  have  l>een  going  through  has  been  of  very  con- 
siderable anxiety,  [hear,  hear ;]  not  the  less  so  because  until  within 
tiie  last  day  or  two  I  have  felt  myself  in  a  position,  and  we  who  were 
the  Commissioners  last  year  have  felt  ourselves  in  a  position  in  which 
it  was  our  duty  to  hold  our  tongues.  And  though  holding  one's  tongue 
is  often  very  agreeable  and  very  right,  there  are  occasions  on  which  it 
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imposes  and  involves  considerable  sacrifice.  But  I  think  the  country 
has  generally  appreciated  the  motives  which  have  led  to  our  silence. 
[Hear,  hear.]  We  have  felt  that  it  was  far  better  that  we  should  sub- 
mit even  to  misrepresentation,  or  at  all  events  to  suspicion,  which,  we 
think,  we  could  have  cleared  away  if  we  could  speak,  than  that  we  should 
say  anything  which  could  by  any  possibility  mar  the  settlement  to  which 
we  are  anxiously  looking.  fHear,  hear.]  But  the  matter  has  now,  this 
week,  passed  into  a  stage  wnich  places  us  in  a  somewhat  different  posi- 
tion. It  does  not,  indeed,  absolve  us  from  the  necessity  of  great  caution 
in  speaking  of  anything  of  a  personal  character;  but  it  does  place  us 
in  a  position  in  which  we  may  speak  with  freedom  in  reference  to  the 
great  international  interests  concerned.  Why  I  s^y  our  position  per- 
sonally has  been  one  of  great  delicacy  and'  embarrassment  is  this: 
Two  questions  have  been  raised,  one  the  personal  question  as  to  what 
was  the  understanding  between  the  Commissioners  at  all  events,  and 
perhaps  between  the  two  Governments,  at  the  time  the  l^reaty  was  con- 
cluded ;  the  other,  as  to  the  general  merits  of  the  question  which  has 
been  raised  with  regard  to  what  are  called  consequential  damages,  or 
the  indirect  claims.  2fow  trith  regard  to  the  personal  qtiestion  I  wiU  onl^ 
say  this — that  tre,  the  Commissioners^  tcere  distinctly  responsible  for  haifing 
represented  to  the  Government  that  we  understood  a  p^'omise  to  be  given  that 
these  claims  were  not  to  be  put  forward^  and  were  not  to  be  submitted  to  arbi- 
traHon.  That  being  so^  we  are^  of  course^  brought  into  painful  relations  tcithj 
and  painful  questions  arise  between  ourselves  and  our  American  colleagues 
upon  that  Commission.  It  would  have  been  most  unjustifiable  if,  while 
the  matter  was  under  discussion,  we  had  allowed  any  desire  to  make  out 
our  own  case  in  this  matter  to  interfere  with  a  great  international  settlement 
going  on.  Whether  the  time  will  ever  come  for  speaking  fully  upon  the 
matter,  I  do  not  know,  and  I  comparatively  little  care.  What  I  am  anx- 
ious for  is  that  a  reasonable  arrangement  should  be  come  to  which  shall 
secure  to  both  countries — and  I  will  go  as  far  as  to  say  to  the  world  at  large 
— the  advantages  which  we  promised  ourselves  in  the  conclusion  of  that 
Treaty.  Now,  while  the  question  was  one  merely  between  the  two  Govern- 
ments it  was  very  difficult  to  treat  it  vnthout  entering  on  that  personal  ques- 
*«m,  but  we  now  see  it  has  passed  beyond  the  two  Governments.  An  ar- 
rangement has  been  provisionally  come  to,  I  think  we  may  say,  between 
the  two  Governments,  which  is  now  awaiting  its  sanction  by  the  Senate  of 
the  United  States,  and  which,  if  accepted  by  them,  must  come  before  the 
Parliament  and  the  people  of  this  country,  with  a  view  to  its  ratifi- 
cation by  us  also,  and  I  therefore  speak  with  some  litle  freedom,  because 
I  feel  that  I  can  do  so  without  raising  the  other  class  of  question  to 
which  I  refer.  Nothing  can  be  more  satisfactory,  I  think,  than  the  atti- 
tude which  the  people — I  speak  of  the  great  public  of  both  countries — 
have  taken  since  the  difficulty  has  arisen.  There  was  very  great 
satisfaction  in  America,  and  I  believe  that  on  the  whole  I  may  say 
there  was  great  satisfaction  in  England  also,  when  this  Treaty  was 
concluded  last  year.  At  all  events,  both  countries  believed  that  a 
settlementof  the  troublesome  question  had  been  arrived  at ;  that  princi- 
ples were  agreed  upon  that  were  likely  to  be  of  very  gi*eat  importance 
for  the  future.  Suddenly,  and  most  unexpectedly  to  the  people  of  this 
country,  and,  as  I  am  peifectly  convinced,  equally  unexpectedly  to  the 
people  of  the  United  States,  a  difficulty  was  raised  which  seemed  likely 
to  overthrow  the  whole  of  the  settlement.  Nothing,  I  think,  can  have 
been  more  honorable  to  the  public  of  both  countries  than  the  manner 
in  which,  in  the  face  of  that  great  disappointment,  they  have  bel^ived. 
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There  has  been  no  disposition  to  irritate,  there  has  been  no  disposition 
to  embarrass  the  question ;  on  the  contrary,  there  has  been  an  anxious 
desire  shown  on  both  sides  to  endeavor,.il'  possible,  to  undo  this  knot 
and  to  arrive  at  a  satisfactory  conclusion.  And  though  I  do  not  wish 
to  take  credit  to  the  late  Commission  for  what  may  not  belong  to  them, 
still;  one  cannot  help  thinking  that  the  manner  in  which  the  negotiation 
was  conducted  on  the  part  of  our  Government,  and  the  manner  in  which 
it  was  conducted  on  the  other  side,  has  had  something  to  do  in  bringing 
about  a  better  feeling  between  the  two  countries  than  previously  existed. 
I  firmly  believe  that  the  natural  irritation  which  pervaded  a  large  pro- 
portion of  the  United  States  immediately  after  the  terrible  civil  war 
through  which  they.hfod  passed  was  greatly  allayed  by  the  proceedings 
of  last  year,  and  even  if,  which  I  trust  may  not  be  the  case,  those 
arrangements  should  unhappily  fall  through,  I  believe  that  the  disposi- 
tion which  has  been  shown  toward  a  friendly  settlement  will  not  be 
without  its  fruits.  But  with  regard  to  the  prospects  of  a  settlement,  I 
wish  only  to  say  this — that  I  have  great  confidence  that  the  spirit  which 
has  animated  both  peoples  will  animate  the  authorities  also.  [Hear, 
hear.J  The  Treaty  of  last  year  was  arrived  at  under  circumstances  of 
great  difficulty,  arising  from  the  peculiar  relation  of  the  United  States 
Senate  to  the  Government;  and  those  difficulties  were  enhanced  by  the  fact 
that  the  Treaty  embraced  several  distinct  matters,  and  also  by  the  consid- 
eration that  the  Senate  had,  on  former  occasions,  rejected  a  Treaty  for  the 
settlementof  the  Alabama  claims.  All  this  made  the  negotiation  extremely 
difficult  and  delicate.  I  am  bound  to  say  the  spirit  in  which  those  diffi- 
culties were  dealt  with  by  the  people,  by  the  Government,  and  by  the 
Senate  of  the  United  States  was  a  spirit  very  encouraging,  as  if  they 
were  disposed  to  prefer  great  international  considerations  to  the  smaller 
and  more  personal  considerations  to  which  I  have  referred.  And  they 
dealt  with  this  question  in  a  broad  and  statesmanlike  manner,  which,  I 
trust,  augurs  well  for  the  future  settlement  of  this  question.  It  must  be 
felt  by  us  all  that  it  is  of  the  highest  importance  to  the  interests,  not 
only  of  commerce,  but  of  peace  and  tranquillity  throughout  the  world, 
that  these  questions  which  have  been  raised  should  receive  a  satisfac- 
tory solution;  that  minor  questions,  such  as  national  delicacy  and 
national  pride,  even — although  I  am  the  last  who  would  wish  to  see 
national  honor  in  the  least  degree  tainted  or  weakened — should  not  be 
allowed  altogether  to  put  out  of  our  sight  those  very  great,  broad,  inter- 
national questions  which  are  concerned  in  a  settlement  of  this  kind. 
And  my  firm  belief  is,  whether  we  arrive  at  a  settlement  now,  or  whether 
this  matter  should  be  postponed,  and  it  should  be  for  the  future  to  take 
it  up  again  under  happier  auspices,  that  we  have  now  arrived  at  a  stage 
at  which  both  countries  are  prepared  to  give  proper  weight  to  those 
great  questions  to  which  I  have  referred,  and  in  which  no  petty  consid- 
erations will  be  allowed  to  interfere  with  the  settlement.  [Hear,  hear.] 
I  do  not  speak — ^you  would  not  expect  me  to  speak — of  the  particular 
arrangement  now  proposed;  but  I  do  believe,  if  the  matter  is  treated  by 
the  Senate  in  the  same  spirit  as  they  dealt  with  our  negotiations  last 
year,  we  shall,  before  long,  see  such  a  settlement  of  it  as  will  secure  to 
the  world  those  fruits  which  we  had  so  earnestly  hoped  and  so  confi- 
dently believed  we  had  secured  by  our  negotiations  of  last  year.''  [Ap- 
plause.] 
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No.  3. 

Extract  from  an  mstrucHon  of  .Mr.  Fish  to  Oeneral  Sckenbkj  June  3, 1872. 

No.  216.]  Department  op  State, 

Washington^  June  3, 1872. 

Sir:        ♦♦*###♦ 

The  commanicatioDS  which  the  British  High  Commissioners  may 
have  made  to  their  Oovernment,  either  pending  the  negotiation  or 
since,  can  scarcely  be  urged  with  seriousness  upon  this  Government  for 
acceptance  in  the  construction  of  the  Treaty.  One  of  those  gentlemen 
is  reported  as  saying^  recently,  'Hhat  we,  the  (British)  (Commissioners, 
were  distinctly  responsible  for  having  represented  to  the  Government 
that  we  (they)  understood  a  promise  to  be  given  that  these  claims  were 
not  to  be  put  forward,  and  were  not  to  be  submitted  to  arbitration." 
He  does  not  say  by  whom,  on  what  occasion,  or  in  what  manner,  such 
promise  was  made.  He  involves  all  his  colleagues  in  the  representa- 
tion made  to  their  Government,  that  such  promise  had  been  made.  But 
this  seeking  "  aliunde^^  outside  of  the  Treaty  and  of  the  Protocol,  to 
establish  a  meaning  or  to  explain  its  terms,  has  had  the  efifect,  which 
the  honorable  baronet  who  made  the  declaration  anticipated,  to  raise 
a  "personal  question,"  and  1  cannot  allow  this  reference  made  by  Lord 
Granville  to  the  information  furnished  to  Her  Majesty's  Government 
by  Her  High  Commissioners  to  pass  without  alluding  to  the  representa- 
tion which  Sir  Stafford  Northcote  (one  of  those  Commissioners)  says 
that  the  Commissioners  are  responsible  for  having  made  to  their  Gov- 
ernment. 

In  justice  to  myself  and  my  colleagues  on  the  American  side  of  the 
Gommissiou,  I  must  take  this  occasion  (the  first  that  has  presented 
itself  since  I  have  seen  the  speech  of  Sir  Stafford  Northcote)  to  say  that 
no  such  promise  as  he  states  that  the  British  Commissioners  represented 
to  their  Government,  as  having  been  understood  by  them  to  be  made  by 
the  American  Commissioners,  was  in  fact  ever  made.  The  ofifteial  com- 
munications between  the  American  and  the  British  Commissioners  (as 
yon  are  aware)  were  all  made  by  or  to  me  as  the  first  named  of  tne 
American  Commissioners. 

I  never  made  and  never  heard  of  any  such  promise,  or  of  anything 
resembling  a  promise  on  the  subject  referred  to.  None  was  ever  made 
by  me,  formally  or  informally,  officially  or  unofficially ;  and  I  feel  entire 
confidence  in  making  the  assertion  that  none  of  my  colleagues  ever 
made  any  promise  or  any  declaration  or  statement  approaching  to  a 
promise  on  the  subject  What  may  have  been  the  understanding  of  Sir 
Stafford  Northcote,  or  of  his  colleagues,  I  cannot  undertake  to  say ;  but 
that  the  American  Commissioners  gave  him  or  them  any  grounds  to 
understand  that  such  a  promise  was  given  as  he  says  they  represented 
to  their  Government  as  having  been  made,  I  am  bound  most  respect- 
fillly  but  most  emphatically  to  deny.  I  cannot  conceive  from  what  he 
has  imagined  it,  as  the  only  direct  allusion  to  the  three  classes  of  claims 
(called  the  ^^  indirect  claims")  was  that  made  on  the  part  of  the  Ameri- 
can Commissioners  on  the  8th  day  of  March,  and  is  set  forth  in  the  36th 
Protocol  in  the  words  in  which  it  was  made. 

The  British  Government  has,  in  the  correspondence  which  has 
recently  taken  place,  endeavored  to  construe  the  withholding  of  an 
estimate  of  those  ^^  indirect  claims  "  in  connection  with  a  proposition  on 
behalf  of  this  Government,  which  was  declined  by  the  British  Commis- 
sioners, into  their  waiver.    I  have  already  discussed  that  question,  and 
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shall  not  here  agaia  enter  upon  its  refatation.  The  Protocols  and  the 
statement  approved  by  the  Joint  Commission  famish  the  snbstantial 
part  of  what  passed  on  that  occasion.  I  am  at  a  loss  to  conceive  what 
representation,  outside  of  the  statement  made  in  the  36th  Protocol,  Sir 
Stafford  Korthcote  can  have  made  to  his  Government.  He  refers  to 
some  ^^  personal  qaestion,"  something  which,  until  the  time  of  his 
address,  he  and  his  colleagues  had  been  under  official  restraint  from  dis- 
cussing, but  the  Protocols  and  the  statement  to  which  I  have  referred 
had  been  before  the  public,  both  in  Great  Britain  and  in  the  United 
States,  for  nearly  a  year  before  his  declaration.  It  is  only  within  a  day 
0£  two  that  the  journals  containing  his  address  have  reached  me.  I 
have  this  day  addressed  a  letter  to  yourself  and  to  each  of  our  colleagues 
on  the  Commission,  calling  attention  to  Sir  Stafford's  statement,  and  in 
due  time  may  make  public  the  correspondence. 

I  am,  sir,  your  obedient  servant, 

HAMILTON  FISH. 
General  Robert  C.  Schenck,  cfec,  c&c.,  <fec. 


No.  4. 


Copy  of  letter  of  Mr.  Fish  addressed  to  each  of  the  American  Commission^ 
ers  on  the  Jaint  High  Commission.    , 

Department  op  State, 

Washingtony  June  3, 1872. 

My  Dear  Judge  :  I  beg  to  ask  your  attention  to  the  inclosed  extract 
of  an  address  made  by  Sir  Stafford  Northcote  to  the  Exeter  Chamber  of 
Commerce,  containing  an  extraordinary  charge  that  a  ^'  promise"  had 
been  given  to  the  British  Commissioners  that  what  are  called  the  ^^  in- 
direct" claims  could  not  be  brought  forward  in  the  arbitration  at 
Geneva  under  the  Treaty  of  Washington. 

Individually,  I  never  heard  of  any  such  promise ;  as  one  of  the  Ameri- 
can Commissioners,  I  never  made  any  promise,  nor  suspected  anything 
of  the  kind.  I  have  no  recollection  of  any  question  of  the  kind  being 
raised,  officially  or  unofficially. 

What  may  have  been  the  "  understanding"  of  the  British  Commis- 
sioners is  not  a  question  on  which  I  propose  to  enter;  it  is  enough  that 
they,  as  gentlemen,  say  that  they  had  a  certain  understanding.  Sir 
Edward  Thornton  tells  me  that  he,  in  common  with  his  colleagues,  un- 
derstood that  the  "  indirect  claims  "  were  waived  j  he  further  says  that 
his  understanding  on  that  point  waa  derived  entirely  from  the  presen- 
tation made  of  our  complaints  and  claims  on  the  8th  of  March,  as  set 
forth  in  the  Protocol,  and  he  disclaims  any  knowledge  or  idea  of  any 
"  promise,"  or  of  anything  subsequently  said  on  the  subject.*  This  is 
his  personal  and  unofficial  statement  to  me ;  probably  he  might  feel  a 
delicacy  to  bear  any  public  testimony  on  the  question. 

The  charge  of  Sir  Stafford  Northcote  does  not  state  specifically  by 
whom  the  promise  was  made ;  but  as  the  official  comnranication  and  in- 
tercourse of  €he  British  Commissioners  was  necessarily  confined  to  the 
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American  GommissioDers,  the  impatation  of  ill-faith,  which  the  charge 
implies,  primarily  attaches  to  the  American  Oommissioners. 

I  yentore,  therefore,  to  bring  it  to  yoar  notice,  and  shall  be  pleased  to 
bear  from  yon  any  statement  of  yoar  recollection  on  the  sul]ject,  or  any 
suggestion  on  the  matter. 

I  am,  my  dear  judge,  very  sincerely  yours, 

HAMILTON  FISH. 
Hon.  Samuel  Nelson, 

Cooperstotcny  New  York. 

Note. — A  similar  letter  was  addressed  to  General  Schenck,  Judge  Hoar,  and  Judge 
Williams,  the  other  American  Commissioners.  The  inclosure  mentioned  in  the  letter 
was  the  extract  from  the  speech  of  Sir  Stafford  NortbcotOi  taken  from  the  Pall  Mall 
Gazette— (No.  1,  above.) 


^0.  5. 
Letter  of  Judge  Hoar  in  answer  to  Mr.  FisWs  letter  of  June  3. 

CONCOBD,  June  7, 1872. 

My  Dear  Sib  :  I  received  last  evening  your  letter  of  the  3d  instant, 
calling  my  attention  to  an  extract  from  a  speech  of  Sir  Stafford  North- 
cote  before  the  Exeter  Chamber  of  Commerce,  which  you  inclose.  He 
says  that  the  British  Commissioners  represented  to  their  Government 
that  they  understood  a  promise  to  be  given  that  these  claims  (for  conse- 
quential damages)  were  not  to  be  put  forward  by  the  United  States. 

I  cannot,  of  course,  undertake  to  say  what  any  gientleman  ^<  under- 
stood;" nor  does  it  appear  by  whom,  or  in  what  manner,  or  on  what 
occasion  Sir  Stafford  "understood"  that  the  promise  was  given. 

I  can  only  say  that  I  never  made  any  such  pron^ise,  either  individu- 
ally or  in  conjunction  with  others ;  that  no  such  promise  was  ever  made 
in  my  hearing  or  with  my  knowledge ;  that  I  never  thought  or  suspected 
that  any  such  promise  existed,  or  was  understood  by  any  one.  On 
the  contrary,  I  always  thought  and  expected  that  those  claims,  though 
incapable  from  their  natuie  of  computation,  and  from  their  magnitude 
incapable  of  compensation,  were  to  be  submitted  to  the  Tribunal  of 
Arbitration,  and  urged  as  a  reason  why  a  gross  sum  should  be  awarded, 
which  should  be  an  ample  and  liberal  compensation  for  our  losses  by 
captures  and  burnings,  without  going  into  petty  details. 
Yery  respectfully  and  sincerely,  yours, 

E.  R.  nOAE. 

Hon.  Hamilton  Fish. 


No.  6. 


Letter  of  Judge  Nelson  in  answer  to  Mr.  FisVs  letter  of  June  3. 

CooPBBSTOWN,  June  8, 1872. 
My  Dbab  Sir  :  Ton  call  my  attention  to  an  *'  extract''  from  the  speech 
of  Sir  Stafford  Northcote  before  the  Exeter  Chamber  of  Commerce,  ia 
which  he  states  that  the  British  Commissioners  understood  a  promise 
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was  given  by  the  American  Commissioners  in  the  coarse  of  the  negotia- 
tion of  the  Washington  Treaty  that  conseqaential  damages  or  indirect 
claims  would  not  be  put  forth  by  the  United  States  ander  that  Treaty. 

The  ^^  extract "  had  attracted  my  attention  at  the  time  it  first  appeared, 
but  I  was  inclined  to  regard  it  as  the  expression  of  his  anderstanding, 
rather  than  the  assertion  of  a  fact. 

My  very  great  respect  for  Sir  Stafford,  arising  from  our  intercourse 
during  the  negotiations,  inclined  me  to  this  conclusion.  My  recollection 
is  distinct  that  no  such  promise  was  in  fact  made ;  and,  fUrther,  that 
the  only  meeting  of  the  Commissioners  at  which  indirect  injury  or  losses 
were  mentioned  was  that  of  the  8th  of  March,  the  facts  in  respect  to 
which  are  truly  set  forth  in  the  Protocol. 

I  have  watched  the  issue  of  the  difficulties  that  have  arisen  in  the 
execution  of  the  Treaty  with  the  greatest  interest  and  anxiety,  and  was 
very  much  relieved  at  what  yesterday  appeared  to  be  a  solution  satis- 
factory to  both  parties,  and  which  I  see  is  to-day  confirmed. 
Yery  truly,  yours, 

S.  NELSO]^. 

Hon.  Hamilton  Fish, 

Secretary  of  State. 


No.  7. 
Letter  of  General  Schenck  in  answer  to  Mr.  FisKs  letter  of  June  3. 

Legation  of  the  United  States, 

London,  June  20, 1872. 

My  Dear  Mr,  Fish  :  I  have  your  letter  of  the  3d  instant,  calling  my 
attention  to  the  statement  made  by  Sir  Stafford  Northcote  in  a  speech 
at  Exeter  last  month.  He  took  occasion  then  and  there  to  declare 
that  he  and  the  other  British  Commissioners,  in  the  negotiations  which 
resulted  in  the  Treaty  of  Washington,  ^'  understood  a  promise  to  be 
given"  that  what  have  been  known  as  the  indirect  claims  of  the 
United  States  were  not  to  be  put  forward  or  submitted  to  arbitration, 
and  that  they  had  so  represented  to  their  Government. 

I  did  not  fait  to  note  with  surpnse  this  statement  of  Sir  Stafford 
when  it  was  first  announced,  and  still  more  the  manner  of  it.  That  you 
may. better  understand  this,  I  send  you,  from  the  Times,  a  fuller  report 
of  his  remarks  than  is  contained  in  the  extract  you  have  inclosed  me 
fvom  the  Pall  Mall  Gazette. 

In  reply  to  your  appeal  to  me  on  the  subject,  I  have  no  hesitation  in 
saying  ciistinctly  and  emphatically,  as  one  of  the  American  Commission- 
ers, that  if  any  promise  of  the  kind  mentioned  by  Sir  Stafford  North- 
cote  was  given,  I  had  no  knowledge  Of  it  whatever ;  nor  do  I  believe 
that  any  such  promise  was  made  by  my  American  colleagues  of  the 
Joint  Commission,  or  by  either  of  them,  individually  or  collectively. 

What  might  have  been  the  "  understanding  ^  of  the  British  Commis- 
sioners it  is  impossible  for  me  to  say.  Their  high  character  as  honora- 
ble gentlemen  forbids  my  doubting  for  a  moment  the  assertion  of  either 
of  them  when  he  states  that  such  an  impression  existed  in  his  mind. 
The  American  Commissioners  can  only  answer  for  what  they  themselves 
may  have  said  or  done  to  give  just  or  sufiftcient  occasion  for  any  under- 
standing of  ^at  sort. 
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I  would  comment  farther  on  the  language  empldyed  by  Sir  Stafford  in 
connection  with  his  statement,  and  on  what  that  language,  as  reported, 
seemed  to  imply }  bat  a  letter  of  his  afterward  addressed  to  Lord  Derby, 
which  it  seems  you  could  not  have  seen  when  you  wrote  to  me,  has  been 
read  in  Parliament  and  published,  giving  quite  a  different  view  of  the 
matter.  It  is  not  left  now  to  be  suspected  that  the  British  Commission- 
ers were  misled  or  deceived  by  some  private  communication  made  to 
them.  In  the  letter  to  Lord  Derby,  a  copy  of  which  I  send  you  here- 
with. Sir  Stiifford  explains  that  the  ground  of  his  ^^  understanding"  was 
the  statement  made  by  the  American  Commissioners  at  the  opening  of 
the  conference  on  the  8th  of  March,  and  which  is  set  forth  in  the  Pro- 
tocol; but  that  he  did  not  rely  even  upon  that,  or  on  anything  outside 
of  the  .Treaty  itself,  to  support  his  conclusion. 

How  this  opinion,  founded  on  the  terms  of  the  Treaty  and  the  words 
of  the  Proctocol,  which  are  open  for  interpretation  to  all  the  world, 
should  ^*  bring  the  British  Commissioners  into  painful  relations  with  their 
American  colleagues,'' and  cause  << painful  questions  to  arise  between 
them,"  I  do  not  comprehend.  It  is  enough  to  know  that  the  proof  of  the 
**  promise"  is  claimed  now  to  be  derived  inferentially  from  the  language 
of  the  Treaty  and  Proctocol;  and  J  am  sure  that  differences  of  opinion 
as  to  the  meaning  to  be  assigned  to  those  documents  ought  to  be  and 
can  be  discussed  without  any  need  or  danger  of  making  the  contro- 
versy a  "  personal  question." 

I  am,  my  dear  sir,  very  sincerely  and  truly  yours, 

ROBT.  C.  SCHENCK. 


No.  8. 

Letter  of  Judge  WiUiantii  in  answer  to  Ur.  FigikU  letter  of  June  3. 

Depastmsnt  of  Ju^stios, 

WoMhington^  June  24, 1672. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  3d  instant,  inclosing  an  extract  from  an  address  by  Sir  Stafford 
Northcote  in  the  Bxeter  Chamber  of  Commerce,  in  which  he  says, 
referring  to  the  claim  for  consequential  danftiges  under  the  treaty  of 
Washington:  ^*  We  (the  British  Commissioners)  understood  a  )>romi8e  to 
be  given  that  these  claims  were  not  to  be  put  forward  by  the  United 
States.'' 

I  have  no  means  of  knowing  what  the  British  Commissioners  under- 
stood upon  that  subject,  for  an  understanding  may  be  founded  upon  an 
inference  or  an  argument;  but  if  Sir  Stafford  ]^orthcote  means  to  say 
that  any  promise  as  to  said  claims,  not  found  in  the  Treaty  or  Proctocol 
accompanying  it,  was  given  by  the  American  Commissioners,  I  am  pre- 
pared respectfully  to  controvert  the  assertion.  I  was  never  a  party  to 
any  such  promise,  nor  did  I  ever  hear  of  anything  of  the  kind,  and  the 
probabilities  that  it  was  made  are  not  very  strong,  for  the  British  Com- 
missioners must  have  known  that  any  promise  modifying  the  Treaty 
would  have  no  validity  if  not  submitted  to  and  approved  by  the  Senate 
of  the  United  States,  which,  of  course,  could  nbt  be  the  case  with  any 
such  promise,  of  the  existence  of  which  there  is  no  written  evidence.    I 
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presame,  if  Sir  Stafford  jN'otthcote  aded  the  langaage  imputed  to  Mm, 
that  he  was  betrayed  into  an  inaccoraoy  of  expression,  and  that  he  only 
intended  to  say  the  British  Commissioners  understood  that  the  claim 
for  eonseqnenUal  damages  wcus  not  to  be  pnt  forward,  and  not  that  any 
promise  to  that  effeet^  oatside  of  his  eonstmctioii  of  tne  Treaty  and  Pro^ 
tocoly  was  giyen  by  the  American  Oommissioners. 
YoorSi  very  truly, 

GEO.  H.  WILLIAMS. 
H^n.  Hamelton  Fish, 

Secretary  of  State. 


No.  9. 


ExttoGtftom  the  S6th  Protoeol  of  the  Confer enoe%  of  the  Joint  High  Com- 
mission. 

At  the  conference  heild  on  the  8th  of  March  the  American  Gommis- 
sioners  stated  that  the  people  and  Government  of  the  United  States  felt 
that  they  had  sustained  a  great  wrong,  and  that  great  injuries  and  losses 
were  inflicted  upon  their  commerce  and  their  material  interests  by  the 
course  and  conduct  of  Great  Britain  during  the  recent  rebellion  in  the 
United  States ;  that  what  had  occurred  in  Great  Britain  and  her  colonies 
during  that  period  had  given  rise  to  feelings  in  the  United  States  which 
the  people  of  the  United  States  did  not  desire  to  cherish  toward  Great 
Britain  ;  that  the  history  of  the  Alabama,  and  other  cruisers,  which  had 
been  fitted  out,  or  armed,  or  equipped,  or  which  had  received  augmenta- 
tion of  force  in  Great  Britain,  or  in  her  colonies,  and  of  the  operations 
of  those  vessels,  showed  extensive  direct  losses  in  the  capture  and 
destruction  of  a  large  number  of  vessels,  with  their  cargoes,  and  in  the 
heavy  national  expenditures  in  the  pursuit  of  the  cruisers,  and  indirect 
injury  in  the  transfer  of  a  large  part  of  the  American  commercial  marine 
to  the  British  flag,  in  the  enhanced  payments  of  insurance,  in  the  pro- 
longation of  the  war,  and  in,  the  addition  of  a  large  sum  to  the  cost  of 
the  war  and  tiie  suppression  of  the  reb^ion,  and  also  showed  that  Great 
Britain,  by  reason  of  failufe  in  the  proper  observance  of  her  duties  as  a 
neutrlkl,  had  become  justly  liable  for  the  acts  of  those  (bruisers  and  of 
their  tenders ;  that  the  claims  for  the  loss  and  destruction  of  private 
property  which  had  thus  far  been  presented  amounted  to  about  fourteen 
millions  of  dollars,  without  interest,  which  amount  was  liable  to  be 
greatly  increased  by  claims  which  had  not  been  presented )  that  the  cost 
to  which  the  Government  had  been  put  in  the  pursuit  of  cruisers  could 
easily  be  ascertained  by  certificates  of  Government  accounting  officers; 
that  in  the  hope  of  an  amicable  settlement,  no  estimate  was  made  of  the 
indirect  losses,  without  prejudice,  however,  to  the  right  to  indemnifi- 
cation on  their  account  in  the  event  of  no  such  setilemait  being  made. 

The  American  Commissioners  further  stated  that  they  hoped  that  the 
British  Oommissioners  would  be  able  to  place  upon  record  an  expression 
of  regret  by  Her  Msgesty's  Government  for  the  depredations  committed 
by  the  vessels  whose  acts  were  now  under  discussion.  They  also  pro- 
posed that  the  Joint  High  Commission  should  agree  upon  a  sum  whicb 
39Ar— n  Z 


602  TEEATT   OP    WASHINGTON 

Bhoald  be  paid  by  Great  Britain  to  the  United  States  in  satisfaction  of 
all  the  claims  and  the  interest  thereon. 

The  British  Oommissioners  replied  that  Her  Majesty's  Government 
could  not  admit  that  Great  Britain  had  failed  to  discharge  toward  the 
United  States  the  duties  imposed  on  her  by  the  rules  of  international 
law,  or  that  she  was  justly  liable  to  make  good  to  the  United  States  the 
losses  occasioned  by  the  acts  of  the  cruisers  to  which  the  American  Com- 
missioners had  referred*  They  reminded  the  American  Commissioners 
that  several  vessels,  suspected  of  being  designed  to  cruise  against  the 
United  States,  including  two  iron-clads,  had  been  arrested  or  detained 
by  the  British  Government,  and  that  that  Government  had  in  some  in- 
stances not  confined  itself  to  the  discharge  of  international  obligations, 
however  widely  construed,  as,  for  instance,  when  it  acquired,  at  a  great 
cost  to  the  country,  the  control  of  the  Anglo-Chinese  flotilla,  which,  it 
was  apprehended,  might  be  used  against  the  United  States. 

They  added  that  although  Great  Britain  had,  from  the  beginning,  dis- 
avowed any  responsibility  for  the  acts  of  the  Alabama  and  the  other 
vessels,  she  had  already  shown  her  willingness,  for  the  sake  of  the  main- 
tenance of  friendly  relations  with  the  United  States,  to  adopt  the  prin- 
ciple of  arbitration,  provided  that  a  fitting  Arbitrator  could  be  foand, 
and  that  an  agreement  could  be  come  to  as  to  the  points  to  which  arbi- 
tration should  apply.  They  would,  therefore,  abstain  from  replying  in 
detail  to  the  statement  of  the  American  Commi8»ioners,  in  the  hope  that 
the  necessity  for  entering  upon  a  lengthened  controversy  might  be  ob- 
viated by  the  adoption  of  so  fair  a  mode  of  settlement  as  that  which 
they  were  instructed  to  propose;  and  they  had  now  to  repeat,  on  behalf 
of  their  Government,  the  offer  of  arbitration. 

The  American  Commissioners  expressed  their  regret  at  thi»  decision 
of  the  British  Commissioners,  and  said  further  that  they  could  not  con- 
sent to  submit  the  question  of  the  liability  of  Her  Majesty's  Government 
to  arbitration  unless  the  principles  which  should  govern  the  Arbitrator 
in  the  consideration  of  the  facts  could  be  first  agreed  upon. 

The  British  Commissioners  replied  that  they  had  no  authority  to 
agree  to  a  sabmission  of  these  claims  to  an  Arbitrator  with  instructions 
as  to  the  principles  which  should  govern  him  in  the  consideration  of 
them.  They  said  that  they  should  be  willing  to  consider  what  princji- 
ples  should  be  adopted  for  observance  in  future ;  but  that  they  were  of 
opinion  that  the  best  mode  of  conducting  an  arbitration  was  to  submit 
the  facts  to  the  Arbitrator,  and  leave  him  free  to  decide  upon  them  after 
hearing  such  arguments  as  might  be  necessary. 

The  American  Commissioners  replied  that  they  were  willing  to  con- 
sider what  principles  should  be  laid  down  for  observance  in  similar 
cases  in  future,  with  the  understanding  that  any  principles  that  should 
be  agreed  upon  should  be  held  to  be  applicable  to  the  facts  in  respect 
to  the  Alabama  claims. 

The  British  Commissioners  replied  that  they  could  not  admit  that 
there  had  been  any  violation  of  existing  principles  of  international  law, 
and  that  their  instructions  did  not  authorize  them  to  accede  to  a  pro- 
posal for  laying  down  rules  for  the  guidance  of  the  Arbitrator ;  but  that 
they  would  make  known  to  their  Government  the  views  of  the  Ameri- 
can Commissioners  on  the  subject 

At  the  respective  conferences  on  March  9,  March  10,  March  13,  and 
March  14,  the  Joint  High  Commission  considered  the  form  of  the  declara- 
tion of  principles  or  rules  which  the  American  Commissioners  desired  to 
see  adopted  for  the  instruction  of  the  Arbitrators,  and  laid  down  for  ob- 
servance by  two  Governments  in  future.  r^^^^T. 
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At  the  close  of  tUe  conference  of  the  14th  of  March  the  British  Oom- 
missioners  reserved  several  questions  for  the  consideration  of  their  Gov- 
ernment. 

NoTK.— This  Prootoool  contains  the  only  statement  with  respeot  to  the  ''  indirect 
losses  "  made  by  the  American  Commissioners.  tSee  also  No.  X,  extract  of  Marqais  of 
Ripon's  speech.)  It  was  officially  pablished,  both  in  Great  Britain  and  in  the  United 
States,  nearly  a  year  before  the  meeting  of  the  Exeter  Chamber  of  Commerce,  of  Biay  17, 
1878,  having  been  laid  before  both  Houses  of  Parliament  about  the  3d  June,  1871,  and 
printed  in  British  Parliamentary  Papers,  North  America,  No.  3, 1871,  which  was  received 
at  the  Department  of  State  June  20,  1871. 


^O.  10. 


Extract  from  a  speech  ofths  Marquis  of  Ripon^  in  the  Home  of  Lords ^ 
June  4, 1872;  taken  from  the  London  Times  of  June  5, 1872. 

My  Lords  :  There  seems  to  have  got  abroad  an  opinion  that  Her  Mtyes- 
ty's  Commissioners  at  Washington,  last  year,  relied  on  what  has  been 
described  as  a  secret  understanding  subsisting  between  them  and  the 
American  Commissioners,  that  these  indirect  claims  would  not  be  brought 
forward.  I  should  entirely  agree  with  an  opinion  which  I  believe  was 
expressed  a  day  or  two  ago  by  a  noble  and  learned  lord,  who  generally 
sits  behind  me,  (Lord  Westbury,)  that  if  Her  Msyesty's  Commissioners 
had  been  induced,  by  any  such  understanding,  to  employ  language 
which,  in  their  judgment,  admitted  these  claims,  they  would  be  liable  to 
just  and  severe  blame.  But  I  distinctly  deny,  on  the  part  of  those  who 
were  engaged  in  these  negotiations,  that  that  was  the  case.  We  may 
have  failed  or  we  may  have  succeeded  in  employing  language  which 
excludes  these  claims.  .  I  will  not  detain  your  lordships  now  by  enter- 
ing into  any  elaborate  argument  on  that  subject,  so  fully  stated  in  the 
correspondence  on  the  table ;  but,  whether  we  failed  or  whether  we  suc- 
ceeded, we  were  not  induced  to  employ  language  which  we  considered 
would  admit  those  claims  by  any  consideration  of  that  kind,  and  which^ 
in  this  correspondence,  is  described  as  a  waiver.  On  the  8th  of  March, 
as  referred  to  in  the  Froctocol,  these  claims  were  mentioned  by  the 
United  States  Commissioners — ^mentioned  in  a  manner  whioh^  in  sub- 
stance^  is  described  in  that  Proctocol  on  your  lordships*  table  ;  and  through- 
out the  course  of  the  subsequent  negotiations  these  claims  were  Twt  again 
brought  forward. 


No.  11. 


Letter  of  Sir  Stafford  Northcote  to  Earl  Derby ^  June  5, 1872,  read  in  the 
House  of  Lords  June  6 ;  taken  from  the  report  of  proceedings  in  the 
House  of  Lords  in  the  London  Times  of  June  7. 

THE  TREATY  OF  WASHINaTON. 

The  Eabl  of  Debby:  My  Lords,  before  the  order  of  the  day  is 
called  on,  I  may  be  allowed  to  trespass  on  your  lordships'  attention  for 
one  moment.    I  have  received,  since  the  debate  of  the  night  before 
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lastt  A  letter  from  my  Bight  Honorable  friend  Sir  Staffocd  Northcote,  one 
of  the  Commissioners  who  negotiated  the  Treaty  of  Washington,  whichy 
as  it  involves  a  matter  of  personal  explanation  respecting  a  statemeat 
which  had  been  made  by  him,  and  referred  to  in  this  Honse^  Ihayebeex^ 
requested  to  read  to  yoor  lordships.    It  is  as  follows : 

86  Harlkt  BTKBXTf  W.,  June  5, 1872. 

Dkab.  Lord  Dbrby:  I  observe  that,  in  your  speech  in  the  House  of  Lords  la«t. 
niffht,  yoa  referred  to  a  recent  statement  of  mine  with  regard  to  the  negotiations  «t 
li^^hBhiu^n  in  a  manner  which  shows  me  that  yon,  as  weU  as  many  oUier  penooAi 
have  misunderstood  my  meaning. 

It  has  been  snpposed,  and  yon  seem  to  have  supposed,  that  I  said  that  an  under- 
standing existed  between  the  British  and  the  American  negotiators  that  the  claims 
for  indirisct  losses  should  not  be  brought  forward ;  and  it  has  been  inferred  from  this 
that  we,  relying  upon  that  understanding,  were  less  careful  in  framing  the  Treaty  than 
we  should  otherwise  have  been. 

This  is  incorrect.  What  I  said  was,  that  we  had  represented  to  our  Goyemment 
that  we  understood  a  promise  to  have  been  given  that  no  claims  f^r  indirect  losses, 
should  be  brought  forward.  In  $o  9ayingt  I  rtfmred  io  the  tiaUmemt  wAwntarQM  and 
formaUjf  made  hf  the  AmerUxm  CommiaeUmere  ni  the  opening  of  the  op^ferenee  of  the  8th  ff 
Mareh,  which  £  for  one,  understood  to  amount  to  an  engagement  that  the  claims  in 
qnestion  should  not  be  put  forward  in  the  event  of  a  treaty  being  agreed  on. 

I  win  not  enter  into  a  disonsSion  of  the  grounds  upon  which  I  came  to  that  oondu* 
slon ;  but  wiU  Hmply  say  that  toe  never  for  a  moment  thought  of  rdying  upon  it,  or  upon 
any  other  matter  outside  of  the  Treaty  ite^.  We  thought^  as  I  still  think,  that  the  lan- 
guage of  the  Treaty  was  sufficient,  according  to  the  or^lmary  rules  of  interpretaUon,  to 
ezcln'de  the  claims  for  indirect  losses.  At  ful  events,  we  certainly  meant  to  make  it  so.. 
I  remain,  yours,  very  faithfully,  < 

STAFFORD  H.  KOETHCOTE. 

The  Eabl  of  Derby. 

Perhaps  you  will  kindly  read  this  in  the  House  of  Lords  to-morrow. 
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